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'--- :::::::::.--- . ENROLLED BILL REPORT 

CONFIDENnAL-GotIwrtment Code f'2Sf(I) 
Dep&J1IMnI:I8oerd Au"-: AS 1437 I s.:2':)1() Food aoo Agriculture Huffman 
8poMor': R ........ CI .,11 1o.000(If"-' 

HSUS 

o Admin SponaoNd PropoulNo. o tI.c .. ...c 
Subject: 

Shelled oiIgg8: sale for huma~ consumption: compliance with animal care stendatds 

SUMMARY 

Commencing January 1, 2015, this bill would prohibit the sale ofshel eggs fOr ~ 
consumption If It is ttIe product of an egg-Iaytng hen that was. caged 0rocinfL"l8d on • fai1ri.or 

,place that is not In compliance with animal care slJll'lctardsa in8rida~ 'InPi'~ 2, 
Fur1hennore, vioIatIor.3 of this provision would be a Crime. ' 

~NDATION AND SUPPORTING ARG~ 

SIGN. ' In November 2008, voters passed Propoaition 2, requiring caJIfomla ~' linlmlib, 
including egg-laying hen., have room to move freely. ApproxiiniItiIi 36""~ ' .... ' ... 
consumed in California are imported from out of atatB. california is theftflh ..... ~ 
behind Iowa, Ohio, Indiana and Penn8yfvania, In that order. This Witt aWe a ~ ~.: 
field for california's shell egg produan by requiring out of state produoers to corr'f)Iy WIth" 
state's animal care standards. " 

Thia biN would not affect the operations of the Department's Egg Quality ContrdProgtwn. 
The purpose of 1M Egg Quality Control Program Is to monitor shell egg quallty_pn;ducdOn, 
whol.tala and retail levels. The goal Is to provide C8IIfomia consUmer8 with eggs that lire 
wholesome, properly labeled, rafrige(ated, and of established qu8IIty and grMe, WhIle 
maintaining fal, and equitable mert(eting standards in the Califomla egg industrY. This biB 
would allow the PfOgr8m to continue Ita purpoee and goa ... 
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E!lrolled Bill Report • Page2 

PURPOSE OF THE BILL 
Prohibit the ~Ie of shell eggs for human consumptiM If It Is the ptOduct of an eaD-laYlnaMn 
that was caged or confined on a fann or place that Is not in camplianat with animal cant 
.tanclard ••. 

Any person who violates this chapter ia guilty of. rniIcIem8anor upon conviction. 

ANALYSIS 

• EXisting law enacted as Proposition 2, an InIlidYe maalure approved by .... wide 
general election, eatllbliat1es, ~mendng JanuIIry 1, 201&, specified farm .... 1mId 
treatment standards for animal production In Callfomlii. '. . 

• . She! eggs for human oonswnption 8 ... the product of egg laying hen. tIl!Id .ra not 
confined on a fann or other piece wt.ea ... produced In Callfomia or impOtted into the 

. state. 

This btl Would: 

: ~ . 
;", . ', . ,". 

LEGI8LA11VE HISTORY . ,; 
. ' " 

Introduced February 27. 2009 .: ' " 

: : 
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FISCAL IMPACT 

Ttw: Department is not aware of the potential fiscal ImpIication& aesOCiated -.nth this bin. 
However, this bill will ensure a levol playing field for Callfomla's shell egg producers by 
requi;ing out of state producers to comply with tM state'. animal cae standards. 

ECONOMIC IMPACT 

This bill may have a positive effect on the regulated shell egg Induatry In California. It may 
p:ovlde the industry with fair and equitable marketing &tandards with sheII.- that are 
Imported Into Califomia by prohibiting the sale of shell eggs from confined egg-Iaying hens. 
Currently, greater than 90% of California produced .. are from conventional caged 
systems. When Proposition 2 requirements are Implemented In 2015, those producera \'IiI' 
no longer be economically competitive with out-of-state produoere. Without a leltel ptaying 
fieIcI with Out-of-state producers, companies iI'I California will no longer be able to operate in 
this alate and win either go out of bUsiness or be forced to reIOC4Ita to another state. ThIS wiD 
result in a significant loss of ;ob. and reduction of tax revenue In California. 

~T~NGISSUES 

Enforcement 
Without the development of regulations, there is no way to know of eggs being imported Into 
California that meet Proposition 2 requirements. Currently, the depaltment's .tlforoement 
authority is specific to out-of-state audits to verify compIIanc:e with ...........m reports 
submitted by the out-of-state egg handlers (Food and Agricultunll Code (FAC) SectIons 
(27863- 27885). CDFA investigators audit paper records to ensure that out of etate 
registrants selling eggs into Califomia pay the approprtate fees. The department does not 
have current authority to conduct on-alght inspections of physical condition of out-ot-at.te 
facilities. 

PNcMentlallmpl~tlon. 
Passing Ieg-.ation that appeare to exclude imports that do not meet ClIIIfomia animal 
husbandry standard. may mislead the public Into thinking that Impoaing standards that put 
California fanners and ranchers at • coat diMdvant8ge related to hOw they hoUM, feed and 
care for their animalS wiN not negatively iI'n.,.ct their abIlty to survive econornK:.ly. If the 
public Is htad to believe that laws that reatriCt Interetate trade can be Impoaed and en'orc.t(l 
by California, they may be more inclined to euppoft Mule Iawa that make It very difftcuk 101' 
California farmert to offer products that can price compete with products from fatmera in 
other s ..... nd NIticIM. 

TrIMIe .... pl ... OM 
A~ thl' pofnt In time It It dimwit to ....... the pote*l nde Impbtions resutttng rram 
p .... of .. bit. However, therfo .,. currently ~ ...... wMre CIIIIfomia haa ~ 
........ ~oIw •• ' •• whIch pOM no~~IOrit. For......,. the 
Oepal"iinl'a egg QuIIIIty Control progrwn ~ .• 30 day ... by eWe from the Clate on 
WhICh the ... wert pIIckIged (FAC SectIOns 27510), OCher .ta ... have • 45 day sell by 

,i 
I 
I 
I 

I 
I 
I 

~ ~. .' • •••• •••• •• 

.... 
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date. California requires speclfIc IGbeling requirements (30 day sell by date, refrige.-.tion. 
date and size) if other states are packing egga to be shipped Into California; they pack thole 
eggs i"lto cartons that meet our labeling requirementa. Like California, every IIt.ate raquires 
their eggs be refrigerated at 45 degrees Fahrenheit, therefore refrlg6iation would not pose an 
issue w!th other states. Currently 35 % Of the oggs consumed in california .nt from otMr 
states, Of which Iowa is tt'IG largest producer. 

Similarly it is difficult to .Jsse88 potential foreign trade Implk:ations. For exampie, Mexico 
would have to meet all our uquirements (labeling, 'eftig&ratIon, grade, and SIze) to Import 
~s into this state. However, at thiS time WfJ are not aware of foreign eggs being impofted 
into California other than a de minimis amount of eggs impoftBd from New Zealand. 

LEGAL .MPACT 

AS 1437. as amended in the Senate on May ~6, 2010. prohibits anyone from "ng, or 
contJacting for sale, shelled eggs for human consumption if it is the. product of egg.-layIng 
hens conftned In a manner tnat does not comply with the animal care standards Nt fof1h in 
Health and Safety Code section 259\p(). Section 25980 apecIficaIy state8: 

"Prohibitions. In addition to other applicable provisiOns of law, a penson shaA not tether or 
confine any coveted animal, on a farm, for all or the majority of any day, in a manner that 
preventa auch Mnimsl from: . 

(a) lying down, standing up, and fully extending his or her limbs; and 
(b) Turning around freely." 

Both A8 1437 and SectIon 25mMl take effect on January 1, 2015. COnsistent with section 
25990, anyone who violates AS 1437 ia guilty of a misdemeanor, and shall be puniShed with 
a fine not to exceed $1,000, Dr imprisonment In the county jail fOr period of 180 daya, or both. 
AB 1437 would CAtata an additional disincentive for confining e9g-laying hens in violation of 
section 25990 by making it Illegal to sell the eggs that they produce. 

As with sectiOn 25990, there are a number of Significant legallssU8s assOCiated with ita 
application and enfon::ement. ThfM of them are addressed in this opinion: (1) federal 
commerce dauM concerns; (2) due process inuet a8lOClated with Criminal proucutlOn; 
and (3) the pOtMtlal for retaliation by other states. 

In regard to the commerce clause, the fact that AS 1437 treat8 In state and out of ~tcIte 
producera ~ualty Is not dispositive. State restraint of the national market, even un_ the 
guIM cI ~ he.1th and ..rety pursuit8 may be invalidated If a leu burdensome altemMive 
exIata. OeMMilc Co. v. CIty of Madison (1951) 340 U.S. 34&, provides lOITIe eaaential 
guidance. In ~ MIlk, the city of rMdlaon, \Macon"n p •• td an ordiMnct that. made it 
lllegalto ... ·nt* ... ~ within the city un .... ~ men ~ 
P •• teurIz""Dnl!llrit within 5 m .. of the dty's central AqUMI. The Court threw out the 
ordlnanciean· ... ground 1Iat'" ,..trlc:lM IlltemItNM to pt'OIIIct public health a"ted. auch 
.. 1nIp4KltIr1lJ· ca.t.nt milk eoureea and charging the producer the l'NfIOnable eMts of SUCh 
InspecIIonI . . (ONn MIlle Co .• supra, at pp. 354-355.) 

: ::: 

. I 

~ ~, 
" • •••• -:. • 
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Accordingiy. in thiS instance. the State will haVe to tatisfy two requirements In order to 
preserve AS 1437 if enacted. First, it will have to estatllllh that thent Is a public hl.1It 
justification for limiting the confinMIent of egg IayinIJ hens _ set fmh in II8CtIon 25890. Thia 
will "rove difficult because. given the Jack of speciIIdly .. to the oonfii18ment 1imItatioM; it 
wiH invariably be hard to ascribe any particular JA,IbIiC hae\ttl riIak forfallLlf'e to COi'IPIY. To 
date, no regulations have been adopted to clarify section 25990. Even If such regllIBlb,. 
exiSted. the State lIIJI..uld h81V8 to draw upon oxtan&Ive ....... 1IfIC evidence to support the 
oonclusory finding. of the Legislatute in regard to the spread of pathoyen8, spedk:a., 
~Imone". While we have not ~archad the question. we doubt that the federal judiclaty 
will allow the Stete to rely exclusively upon the ftndInge of the ~. soon .. they ... 
to establlah a public health justlflcetlon for section 25990. . . 

. .: . ,', 

Second. the State will have to assart that the imposition of a d •• 1Inaj penally for u.ng .... 
eggs produced by egg producers who have failed to cxmpIy with section 25990 .. the Ie..t 
restricttve means to add .... the pubfic heallh issues "'~hecI by 1heIMdence, To .. 
extent the eVidence is .~. It will be in a more pent __ piQllIof'I. to Ute' .... thtit It .. 
weaker; Jess so. Given that a criminal proeecution it the moat ta.h form of .. ael8nent; •• 
posaible that, even under a best ceee ~fIo. that a court WOUld rule ~, A ~ 
might weH find that the overa. adverM Impact upon iI ......... COi.'1 ..... _. CQllletiuence 
of $uch intimidation would inVIIHdate it. dl.pile Ita lack of dI&t:t b.'1Ination agaiMt out of .... 
commerce. Pertinent evidence might Include the owreII peroent8De of egg. CQtiJIurri8d in 
California. 8M the poMlble dec!lile In the produc:tlon arid .... fran oIher ... n ... MIght 
result, 

In regard to the second i8aue .80Ciat8d with ClIi ..... proeec:utIona. Ten'MC8 W. FIiIrIiIgM 
of ~he The Flanagan law Firm hu highfighted them In a IetIer to the GovWnor on ~ of 
The Egg Fanners Asaocietion. He neerts th8t It Is mpo.81b1e for egg producerS to eitlblllh 
that they ant in compliance wiih section 25980. and, hance. &lao rao.r.lt 1mpa1.1 .. for 
anyone to MIl eggs with the .... rance that they ate MCtion 25980 compliant .. ,.qund by 
AB 1437. In the absence of clarifying regulatiOns. his 1Kg&.ment has ment. Even thoUgh the 
Callfomia criminal courts permit a tImpIifIed form of ple,EliIg when It con ... to *Cllno 
erlmm.l offen .... it is doubtful Whether It Is poaible to plead • vic*tIon of AS 143'liMt 

. fulfills the oonatltutlonal due proc:eu requlfement of pllcing .r.nde .. ta on i'Icace of OW 
chargM .In .. them and thus enabling them to prepare. d8fcni.. (In,. """(1966) 45 
c.t.2d 171.175.) Pleading In the langu.ge of the at.tut8 Ie not autftdent when .. atIItut8 
doat not define the orrenae. (In,. Jam/I H. (1984) 158 CaI.App.3d 558. 5eO-Se1.) 

. A brief Inquiry into the factual c;lrcumaUmcea of JamII H. provide some inaighllnto thII 
aIludon. In Jamil H .• • juwnlle waa charged with entering a echooI "wiInout I.wfUI buW' ... ", 
but thejwenlle petition did not Ideutlfy the statutory prohIbIIIon that he II .... KIed.¥IOIlde. 
AocAN6 • • the COIArt (I/f ApfI .. I ruled that the petition WIll too YRj- to ....... .o , 
...... de ..... epIMt.. Here. MY domINI proeecutIon wouer,t.I." In .... ~J-.• ",,"on" the ..... hecllOId ahelegp produold 11'\ ~ cI" ,~ .... .. 
....... no ~ .......... no safe harbor. In effect. 10 q suCh CI.,. ... 'woUIcf 
IbwIM be Unable to ~ • defwi.-e. Such a defendant would be UMbIa to underatand 
the .1 [ ntlal,tements of the proteCUllon·, CMtt •• conatiIutionaII raqund. (PeopIiJ v . . 

· . : 
, ' 

, ". j 

" " 
i : . 

" : '1 

· . '. ~ 
· "r ;, 

, . 
. I ; ~ 

.' j ",\ 
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• Huffman 

Swinney (1975) 46 Cal.AppJd 332.) Clearly, this Is a nnclrcumstllnc:e," mDIt crinlnal 
prohibitions are readily undenstandable within the context of eve~ay life, but the rartty of It 
does not rander it any less problematic. Flanagan aleo euggeeta that It Is ~11b6e to 
establish any standards for the Implementation of Mdion 25990 80 .. to rander both egg 
producers and sellers legally compliant, and proyIde them with neceseary notice. In the 
absell08 of any atte:npt to adopt standaRis ttvough a publicly noticed regulatory approval 
procesl, this is a premature conclusion. 

lasUy. there is the concern of retaliation through statutory enactn Ients by other stat.. Given 
that Individual states already ~ the Iege/ authority to pfOtect public hllallh end I8I'ety 
through reasonable measures that reach products and production ~ in other ..... , 
it is not possible to quantify whether the enactment of AD 1~7 create& an additional ft8k d 
t;uch adiVr.y. There is alwaye a chance that people and economi<: erthKpftMs in lIs 181 
al'feded by AS 1437 IMY respo."ld by eeeking the adof IItion d . rneas&nS that Would adverIeIy 
atract California eggs or other produets, but 1hey. too, l'ouU conform to the constrainla of the 
oommon::e clause of the United States Constitution. Of courae. even ~Ily 
pennlsslble meaauret5 may create burdens that h.-va ~ hel8Uore _ted. but.." with 
Flanagan' • ...ertion iitBt it is not poetlble to establlah regulatory standards of cornpIWIce for 

· sadion 25990, the ittue I'8rTI8bIS epeculative. . 

APPOINTMENTS 

None. 

S~PORTIOPPOSITION (VetItIed _ of l12li10) 

SUpport: 2nd Chance for Pets 
Alpha Canine Sanctuary 
Animal Acres Place 

. AnImal Protec::tlon and Rescue League 
. Animal Welfare Advoc;acy 
. ASPCA 

Avian Welfare CoalitiOn 
Bay Animal HoapItaI 

. Blackberry Farm 
Bon App6tIt Management Company 
Califomia Animal AI.oc;fetIon 
Center for Food Safety 
Cenler for Sc!enoe In the Public Interel! CommunIty 
Mar1cet Natunli Food8 
COI1lf)8IiIoNlte Camlvores 
Dr. a.ulfl AcMnoed Wei,... 
East Bay AnirMI Advocatee 
Farm AnInI. Plote:ction Project 
Fann SanClUafy Finance Tree, Inc 
G Town G Rilnc:h 

.. .. 
: ) , 

: : i .. 
'. I '" 

., '"' ' 

. " . 
.~ ,.:. 
••• •• • 
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Green Star Solution 
Hera's looking at You Baby 
Humane SocIety Of LOUIIiane 
Humane Sodety of the UnIed std IE 
Veterinary Mudical Association 
Internal Medicine 
La Fort's Organic Crape 
League of Humane voeena 
L~ Toudt AnImal Massage 
.Marin H.....ne Sodet"i 
Marin Vegetarian Education Group 
MIddleton Farm 
Mt. Bamabe Farm 
Natural Pet 

... Noah'. Am Veterinary HoepItaI 
Notth Star Pet ABlie_1Ce Or.. ~ 
People for ANne .. 
PAW PAC p.w Project 'Phy8ician8. . ' . 
. CcimmMee for R .. pon'I) ...... 1cIne 

. Pllinfling and Con&en!atIon ., ague 
PodJveIy Pe1at 
Rettannt SoItanBenoo 
Rocket Dog R __ ' 

· 8 .... 1.0 AnimIII ~ 
'SUgIir Bell SW .. 
. T."...," Pet t-tc.pIIaI 

' TCM,lnc. 
The Grand Slam Diet.com 
'The New SchGoI of CookIng 

.. ;T,..Axia 
,Turner's Portable Welding 
0rHn eM Projeet 
VJ8MIa L1m1led (org.mc fann) 
; WcriI SocIMy for the Protection of Anfmala 
. 102 Indlvlduar. 

Association of California Egg Farmers 

. OPPMu:II"N'I:Egg Farmera AlsocMltion 
. ~".: . ';':: ... 

~ :. .. .. . •••• ••• •• 
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Without the ·playing field leveling" proposed by 1437, other ..... may use 
Proposition 2 as a tool to lure California Egg Producers out of Call1'omia 

Con: Approximately 35% of shell .. consumed In California arelmportad from out
of- state, mo.tIy from commercial cage production. Enactment of this bin c:clU1d 
limit the volume of she. eggs impofted for consumption. 

There is no verification or regulatory process to assure that out-of-state 8ggS 
imported into Califorrlia are from non-confIned egg-laylng ,"*,s. 

Furthennortt, there are outstanding legal questions regarding the constitutionality 
('f this measure 

VOTES 

Senate 
Third Reading 
Food and Agriculture Committee 

A"'mbly 
Third Reading 
Third Reading 
Appropriations Committee 
Agriculture Committee 

LEGISLATIVE STAFF CONTACT 

A.G. Kawamura, Secretary 

d ',ndh ' 

Work 

23-7 
4-1 

65-9 
65-12 
10:.3 
8-0 

654-0433 

6~33' 

r 854-0321 

it , fiii.,.,. 

June 17, 2010 , 
June1~,2~ " 

June 21,2019 
May~;~ , 
MaY, 1'3; 2009 
April2G.2009 

. , ' '', 
" I ,: ', . . , '.' 

" 

. ,. '. ': ~t~ 
' p . 

, ' : . 
. ',; . .\ 

; " ,' 
, "!. , • . 
, , 

'. , ' 
;" ' " 
'~ ' " 

, < .. ~ 
. ,,', ,.1,, 

" " , ~ 

~ 
~ .. • ••• . -• 
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ASSEMBLY SIGNING MESSAGE 

To the Members of the California St9te AMembly: 

I sm ~igning Assembly BiU 1437 wNch would level the playing fi8Id for 
California's shefl egg producers by requtring (IUt~.t8te producers to comply 
with the stete's a'1imal care atandarda. 

'Currently I greater than 90% cf California produood, W are from conventiOnal 
caged systems. When Proposition 2 requtrementB'" i~ in 2015, 
these produc:ers will no longer be econombllly completilive without.iOf.... ' 
prociUQ8f8. Without a level playing field with out.-ot ..... ~; ~. , 
in California will no longer be able to opet8le In .. .-end.: .... :. '. -

, of buainass or be forced to relocate to a~ . ...-,F ... _t1)cjrW;;tl1is~ , 
, re.utt in a significant loss of jobs and tedu~QftiiXreYenu8 in '~ , ' 

'. ' ". ".1 " ..' 

, Sincer.ly. 

- , . . 

. ;: ~ 
."" 

"" " . 

, ' 

, , , 
.,= , 

.' 1 I 
" I , 

":' : . 

. ' 
' . " 

:; ~:· . I . ' 
,';.::. 

~ ~ . .... 
••• . -• 
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E!"rOlIed Bi'l Report .~10 

• 

ASSEMBlY VETO MESSAGE 

To the Members of the California State Assembly. 

I am returning Assembly Bill 1437 without my signature. 

The provisions of AS 1437 fail to Inetude standards forhoutMg ,abd ,~,:>- •. 
for egg-laying hens. p~ 2 specifies that ~ .. ~~~:', , ~ . '.' 
be cvnfined for a majority ~the day In 8: .... _that ~:;~;~ '~~: .. 
lying down standing Up fUltyextaridlni their limbe lind tUrTilNI~QQund ,~::;" 
freely
.' • . .: . , '''.: ' ' ." . '. :;; .... ~ ,~ . 

:. t.':"':. . 

Due to the lack of epeciftcity~AB 10437 Is unenforQeable. AB'~"_:.:/· / 
address clear stancill'" given that it is, prediCated upon prOvj.,.:Or" ..... . .' 
Proposition 2 ' . 

. , 

Sincerely, 

. 
-. . 

," ;;. 

, ', : . , : . 

, ,': 

. I : ~ . j ' 

. '" ;':,,' 
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