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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
FELD ENTERTAINMENT, INC.,    ) 

) 
Plaintiff, ) 

) 
v.       ) 

) Civ. No. 07-1532 (EGS) 
AMERICAN SOCIETY FOR THE PREVENTION OF ) 
CRUELTY TO ANIMALS, et al.,     ) 

) 
Defendants. ) 

 
DEFENDANTS’ SUPPLEMENTAL AUTHORITIES 

IN SUPPORT OF MOTION TO DISMISS 
 

Pursuant to this Court’s June 24, 2011 Minute Order, Defendants hereby respectfully 

submit the following Supplemental Authorities1:   

I . ADDITIONAL AUTHORITIES CONCERNING FEI ’S FAILURE TO ALLEGE 
AN ADEQUATE  RICO “ PATTERN.”   

 
There are many recent decisions rejecting RICO claims centered on single schemes that 

lack any “plausible”  allegations establishing that those schemes will continue into the future; 

hence such claims did not assert sufficient “closed-ended” or “open-ended” continuity to 

establish a “pattern”  under RICO:   

Straightshot Communications, Inc. v. Telekenex, Inc., C10-268Z, 2011 WL 1770935 
(W.D. Wash. May 9, 2011) (rejecting RICO claim alleging single scheme with definitive 
goal – the “complete dismantling of [a company]… and the transfer of… business.”   The 
Court disallowed plaintiff’s attempt to transform alleged single scheme into a regular way 
of doing business and found no future risk based on efforts to cover up the scheme, since 
such efforts “do not extend [the] duration of underlying scheme.”   Id. at *6-*7.2 
 
Conry v. Daugherty, CIV.A. No. 10-4599, 2011 WL 2473959 (E.D. La. June 22, 
2011)(dismissing claim for failure to allege closed-ended open-ended continuity, given 
that the alleged illegal acts were “complete”  and “concluded with the state foreclosure 
proceedings”  and thus “d[id] not project into the future with a threat of repetition.” ).  

                                                 
1 Defendants will provide hard copies of their supplemental authorities at the Court’s request. 
2 Throughout the opinion, the Court repeatedly references its earlier Order (Docket no. 139), 
which granted Defendants’  motion to dismiss for failing to allege pattern). 
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Brown v. Ferrara, No. 2:10-cv-00523-GZS, 2011 WL 1637928 (D. Me. Apr. 28, 2011) 
report and recommendation adopted, 2:10-CV-523-GZS, 2011 WL 2222000 (D. Me. 
June 7, 2011) (granting motion to dismiss where the activities do not pose a threat of 
“similar misconduct”  or “continued criminal activity”  outside of that focused dispute 
involving litigation and occurring over many years with only one victim.). 
 
Vuyyuru v. Jadhav, A.3:10B-CVB-173, 2011 WL 1483725 (E.D. Va. Apr. 19, 2011) 
(granting motion to dismiss where the alleged pattern, involving a seven-year retaliation 
scheme to revoke a doctors’  medical license, had alleged no continuity because the 
alleged scheme culminated in the revocation of his medical license in 2005 and thus had a 
“built-in ending point”  that “does not present the necessary threat of long-term, continued 
criminal activity.” ). 
 
Duma v. Fannie Mae, No. 10-5190, 2011 WL 2199172 at *1 (D.C. Cir. May 6, 2011), 
(D.C. Circuit cited Western Associates when affirming dismissal of a single scheme 
RICO case for failure to adequately allege a pattern of racketeering activity). 
 
Busby v. Capital One, N.A., 2011 WL 1113368, at *10-11 (D.D.C. Mar. 28, 
2011)(dismissing the RICO claims because “ the plaintiff has provided no factual 
allegations indicating the existence of an ongoing, widespread scheme on the part of the 
defendants.” ).3  
 
Schmidt v. United States, CIV. S-09-660 LKK, 2011 WL 1988531 (E.D. Cal. May 20, 
2011) (granting motion to dismiss where plaintiffs did not allege predicate acts 
demonstrating an opportunity for criminal activity in the future, where legal enforcement 
proceedings had concluded and plaintiffs had not adequately alleged that these individuals 
utilized “enterprise”  for a continuing course of criminal conduct in other cases.). 
 
Collins v. Seago, CIV.A. 11-130-JJB, 2011 WL 1743658 (M.D. La. May 6, 2011) 
(granting motion to dismiss where there was no continuity or threat of future criminal 
conduct involving alleged completed billing dispute). 
 
DeSimone v. Quicken Loans, Inc., 1:09-CV-01421-WTL, 2011 WL 2470661 (S.D. Ind. 
June 20, 2011) (motion to dismiss granted where Plaintiffs did not allege long-term 
pattern of criminal activity, involving a single parcel of real estate). 

 
In addition, the mere allegation in a complaint that the past activity will continue into the 

future is not sufficient to transfer a single scheme with a single victim into an “open-ended”  

“pattern”  for purposes of RICO: 

                                                 
3 Judge Urbina’s Busby decision was decided just before Defendants’  reply brief was filed on April 1, 
2011, but was not available on Westlaw until after the reply was filed. 
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Whitney, Bradley & Brown, Inc. v. Kammermann, 10-1880, 2011 WL 2489416 (4th Cir. 
June 23, 2011), affirming Whitney, Bradley & Brown, Inc. v. Kammermann, 01:09-CV-
596, 2010 WL 2696648 (E.D. Va. July 7, 2010) (“As the district court explained…there 
was no showing of…continuity-of activity,”  because the Defendant’s activities “actually 
ceased by December 2008, foreclosing the possibility of an open-ended pattern.” ).4   
 
ISystems v. Spark Networks, Ltd., 10-10905, 2011 WL 2342523 (5th Cir. June 13, 2011) 
(affirming dismissal holding that allegations of a continuing pattern of taking over 
domain names through, inter alia, wire fraud, mail fraud, and theft “did not threaten long-
term criminal activity”  but were part of a single scheme to stop alleged trade 
infringement). 
  
Kennar v. Kelly, 10CV2105-AJB WVG, 2011 WL 2116997 (S.D. Cal. May 27, 2011) 
(granting a motion to dismiss where there was no pattern or threat of continuity because 
IRS proceedings had concluded, and rejecting plaintiffs’  argument that the defendants 
could pursue them in the future). 
 
In response to the Court’s questions at the oral argument, June 23, 2011 Transcript at 10, 

defendants also attach the district court opinion and Complaints in Western Associates,5 which 

highlight the fact that the D.C. Circuit’s ruling in that case is indeed dispositive, and that, 

contrary to FEI’s assertion at oral argument, there simply is no principled basis for distinguishing 

the alleged scheme found inadequate as a matter of law there from this one.  In both cases, the 

plaintiff alleged numerous predicate acts up to and including the time when the complaint was 

filed -- including mail fraud, wire fraud, and fraudulent concealment of those acts, and also that 

such acts were “continuing”  “ through the present”  -- and yet the D.C. Circuit found that this 

single scheme, single victim claim of inherently finite duration that could not survive as a RICO 

claim.  See Attachments A-C; Att. C at 12, 26. 6 

                                                 
4The underlying opinion discussed by the Fourth Circuit rejected a “pro-forma allegation”  of a 
threat of continuing activity, because there was no evidence that activity “was continuing at the 
time the Complaint was filed in this matter.”   2010 WL 2696648, at *4.  The district court first 
considered the pattern issue at the �summary judgment stage, as defense counsel did not file a 
motion to dismiss on grounds other than �venue.  See No. 09-cv-596, Docket #21 and #22.�  
5  Following the oral argument, Defendants obtained these materials from the records facility in Suitland, 
Maryland. 
6 FEI’s attempt at the oral argument to create the necessary “pattern”  by claiming that Mr. Rider and the 
other defendants relied on his status as a plaintiff in the ESA litigation when he testified before legislative 
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I I . PLAINTIFFS’  EXTRA-LITIGATION ALLEGATIONS (LEGISLATIVE AND 
OTHER ADVOCACY WORK) CANNOT SERVE AS A BASIS TO ESTABLISH 
A RICO PATTERN, BECAUSE SUCH ACTIVITIES ARE PROTECTED UNDER 
NOERR-PENNINGTON IMMUNITY.  

 
Because the Amended Complaint cannot satisfy the pattern requirement as elucidated in this 

Circuit, there is no need for the Court to reach the grave First Amendment issues that would be 

occasioned by allowing this RICO case to proceed, particularly since, as FEI has made crystal-

clear, it will inevitably entail highly intrusive discovery into, e.g., the organizations’  advocacy 

strategies and communications with their members.  See, e.g., Omar v. McHugh, 2011 WL 

2451016, *8 n.11 (D.C. Cir. Jun. 21, 2011) (explaining that statutes are construed and applied so 

as to avoid “ ‘serious constitutional problems.’ ” ).  In any event, FEI’s attempt to establish a 

“pattern”  of racketeering activity by relying on allegations of extra-litigation conduct, for which 

FEI is not seeking any damages impermissibly intrudes on activities constitutionally protected 

under the Noerr-Pennington doctrine, and hence cannot be considered to form any part of such a 

“pattern”  here, as further demonstrated by the following supplemental authorities:   

Mercatus Group LLC v. Lake Forest Hospital, 2011 U.S.App. LEXIS 10567,*12-15,  *21, 
33(7th Cir. May 26, 2011) (affirming the dismissal of claims arising from alleged 
misrepresentations to a legislative body, based on Noerr-Pennington grounds, and holding 
that any alleged misrepresentations to the legislative body were within that doctrine’s 
immunity, as the government body was acting in a legislative capacity, rather than an 
adjudicative capacity).    
 
Coll v. First American Title Insurance Co., 2011 U.S.App. LEXIS 8486, 48-49 (10th Cir. 
April 26, 2011) (applying Noerr-Pennington to block claims involving conspiracy and 
bribery, and noting that there was no exception to Noerr-Pennington protection even for 
“egregious”  conduct, “unethical business practices,”  and even misrepresentative public 
relations smear campaigns.   
 

                                                                                                                                                             
bodies, Transcript at 73, fails not only because those activities are protected by Noerr-Pennington, see 
infra, but because the Congressional testimony to which the Amended Complaint refers took place in 
June 2000, before the lawsuit was filed, with no mention whatsoever of the lawsuit or Mr. Rider’s 
standing, and the Nebraska hearing to which FEI also refers also contained no mention of the lawsuit.  See 
Admitted ESA Exhibit PWC 93A at 245-248; 255-275. 
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TPCC NY, Inc. v. Radiation Therapy Servs., Inc., 2011 U.S. Dist. LEXIS 51716 (S.D.N.Y. 
May 16, 2011) (applying Noerr-Pennington to antitrust claims directed at petitioning 
activity to government agency because allegations that the activity could be outside the 
doctrine’s scope were too vague and conclusory to form a plausible allegation under 
Twombly).  
 
Defendants also bring to the Court’s attention the D.C. Anti-SLAPP Act of 2010, 58 D.C. 

741 (the “Anti-SLAPP Act” ), which did not become effective as a basis for dismissing claims in 

the District of Columbia until March 31, 2011, the day before Defendants’  reply brief was filed, 

and hence was not mentioned in defendants’  final reply brief.  This statute is specifically 

designed to afford special protections against lawsuits directed at legislative, executive branch 

and other advocacy on any “ issue of public interest,”  which is broadly defined to include all 

“matter[s] of public significance.”  The new statute strongly reinforces defendants’  argument that 

the legislative and executive branch advocacy on which FEI relies should not and cannot be the 

foundation on which any aspect of FEI’s claims is based.  The Supreme Court’s recent ruling in 

Borough of Duryea, Pennsylvania v. Guarnieri, 2011 U.S. LEXIS 4564 (June 20, 2011) also 

emphasizes the broad protection afforded by the First Amendment for petitioning conduct that is 

“ related to a matter of public concern,”  rather than private concern.  Id. at *11.7    

I I I . ADDITIONAL AUTHORITIES SHOWING THAT DISCOVERY CANNOT BE 
USED TO CURE FATAL PLEADING DEFECTS TO ESTABLISH A CLAIM. 

 

                                                 
7   In response to the Court’s inquiry at argument, the D.C. Circuit has ruled that a plaintiff may not 
include in a pattern predicate acts that injure other parties.  See Yellow Bus Lines, Inc. v. Drivers, 
Chauffeurs & Helpers Local Union 639, 883 F.2d 132, 138 (D.C. Cir. 1989) (rejecting inclusion in 
pattern of acts affecting “persons unconnected with [plaintiff]” ), vacated on other grounds, 913 F.2d 948, 
951 (leaving pattern discussion undisturbed) (D.C. Cir. 1990) (en banc); Committee to Defend the United 
States Constitution v. Moon, 776 F. Supp. 568, 571 (D.D.C. 1991).  While there are contrary precedents 
from other Circuits  allowing patterns that include closely related acts that injured other persons in similar 
ways, see, e.g. Jones v. Childers, 18 F.3d 899, 913 (11th Cir. 1994), Defendants are not addressing this 
issue at length because the advocacy activities on which FEI is relying are (i) covered by Noerr-
Pennington, (ii) plainly distinct from the single lawsuit as to which FEI asserts any damages, and (iii) 
caused no comparable injury to any other parties, even under FEI’s allegations. 
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Defendants contend that FEI’s Complaint does not satisfy the Twombly and Iqbal 

“plausibility”  standard when it alleges that all of the defendants engaged in criminal activities in 

connection with believing Mr. Rider’s basis for standing.  In this regard, at the oral argument, 

FEI’s counsel admitted that it is “conceivable”  that the animal protection organizations and their 

counsel did not engage in any bribery -- the central premise of FEI’s entire case.  Tr. at 108 (“ Is 

it conceivable that it isn’ t a bribe? It is. It’s also very conceivable that it is. That’s the 

standard.” ). Following Iqbal and Twombly, however, “conceivability”  is not the standard.  On 

the contrary, as the D.C. Circuit has recently reinforced, where a plaintiff asserts facts “ that are 

merely consistent with a defendant’s liability, it stops short of the line between possibility and 

plausibility of entitlement to relief.”   Jones v. Horne, 634 F.3d 588, 601-02 (D.C. Cir. 2011) 

(quoting Iqbal).   

Recent authority also confirms that courts may not allow a plaintiff to engage in 

discovery to cure an otherwise legally deficient pleading.  See, e.g. New Albany Tractor, Inc. v. 

Louisville Tractor, Inc., 2011 WL 2448909 (6th Cir. June 21, 2011) at 5 (explaining that while 

such discovery may have been appropriate “before Twombly and Iqbal . . . the language of Iqbal 

specifically directs that no discovery may be conducted in cases such as this, even when the 

information needed to establish a claim . . . is solely within the purview of the defendant or a 

third party” ); see also id. (“The plaintiff may not use the discovery process to obtain these facts 

after filing suit.  The language of Iqbal, ‘not entitled to discovery,’  is binding on the lower 

courts.” )8 

                                                 
8   This same principle has been applied by this Court, see, e.g., Martin v. Arc of D.C., 541 F. Supp. 2d 77, 
81-83 (D.D.C. 2008) (dismissing False Claims Act claim for failure to allege necessary facts and 
disallowing plaintiff’s request for discovery to find evidence to support her claim), and there are similar 
cases that were decided before the briefing in this case but that defendants could provide the Court should 
it wish to review them. 

Case 1:07-cv-01532-EGS   Document 78    Filed 07/01/11   Page 6 of 11



 
 411784.5 

7 

I I I . ADDITIONAL AUTHORITY CONCERNING PLAINTIFF’S FAILURE TO 
ESTABLISH THE REQUISITE CAUSATION. 

 
Defendants have argued that the causation problems inherent in this case – including that 

(a) there were always ESA plaintiffs other than Mr. Rider and (b) no one can assert any concrete 

damages from the non-litigation advocacy on which FEI must rely – counsels strongly for 

dismissal under Supreme Court precedent, and that FEI should instead pursue its sole damages – 

its attorneys fees and costs in the ESA case --  through more appropriate vehicles, such as its 

pending request for fees and costs in the ESA action itself.  A recent Supreme Court case 

supports that argument by making clear that such fee determinations call for the kind of 

judgment by district courts particularly unsuited to the use of a massive RICO case for such a 

purpose:  Fox v. Vice, No. 10-114, 563 U.S. __ (June 6, 2011) (holding that  “ if the defendant 

would have incurred those fees anyway, to defend against non-frivolous claims, then a court has 

no basis for transferring the expense to the plaintiff”  (on the grounds that other claims were 

frivolous) (emphasis added). 

IV. ADDITIONAL AUTHORITY CONCERNING THE APPLICATION OF THE 
STATUTE OF LIMITATIONS TO THE DEFENDANTS ADDED IN 2010. 
 
With regard to Defendants’  argument that the RICO statute of limitations has clearly run 

for the Defendants added in 2010, Defendants also bring to the Court’s attention a ruling by 

then-Judge Sotomayor, and affirmed in all respects by the Second Circuit, in which the court 

held that a stay of litigation could not be relied on to toll the applicable statute of limitations 

because the plaintiff could have taken various steps to preserve its claims.  See Ainberger v. 

Kelleher, 1997 WL 420279, *7 (S.D.N.Y. 1997), aff’d 152 F.3d 917 (2nd Cir. 1998).  

Unfortunately, Defendants simply did not discover the case during earlier briefing, and they 

apologize for not bringing it to the attention of the Court previously.  
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Date: July 1, 2011    Respectfully submitted, 

 
 /s/ Stephen L. Braga (with permission)  
  Stephen L. Braga (D.C. Bar # 366727) 
  ROPES & GRAY LLP 
  700 12th Street, N.W., Suite 900 
  Washington, D.C. 20005 
  Telephone: (202) 508-4655 
  Facsimile: (202) 383-9821 
  Stephen.braga@ropesgray.com  

Counsel for Defendants, Tom Rider and the Wildlife 
Advocacy Project  

 
  

 
 /s/ Laura N. Steel     
 Laura N. Steel (D.C. Bar # 367174) 
 Kathleen H. Warin (D.C. Bar # 492519) 

 WILSON, ELSER, MOSKOWITZ, EDELMAN & 
DICKER LLP 

 700 11th Street, N.W., Suite 400 
 Washington, D.C. 20001 
 Telephone: (202) 626-7660 
 Facsimile: (202) 628-3606 
 Email: laura.steel@wilsonelser.com  

kathleen.warin@wilsonelser.com  
Counsel for Defendants, Meyer, Glitzenstein & Crystal, 
Katherine Meyer, Eric Glitzenstein, Howard Crystal, 
Jonathan Lovvorn and Kimberly Ockene 

 
  

 /s/ Stephen L. Neal, Jr. (with permission)  
  Bernard J. DiMuro (D.C. Bar # 393020) 
  Stephen L. Neal, Jr. (D.C. Bar # 441405) 
  DIMURO GINSBURG, PC 
  908 King Street, Suite 200 
  Alexandria, VA 22314 
  Telephone: (703) 684-4333 
  Facsimile: (703) 548-3181 
  Email: bdimuro@dimuro.com 
   sneal@dimuro.com 
  Counsel for Defendant, Animal Welfare Institute 
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 /s/ Daniel S. Ruzumna (with permission)  
     Daniel S. Ruzumna (D.C. Bar # 450040) 
     Peter W. Tomlinson (admitted pro hac vice) 
     Harry S. Clarke, III (admitted pro hac vice) 
     PATTERSON, BELKNAP, WEBB, & TYLER, LL 
     1133 Avenue of the Americas  
     New York, New York 10036 
     Telephone: (212) 336-2000 
     Facsimile: (212) 336-2222 
     Email: druzumna@pbwt.com 
      pwtomlinson@pbwt.com 
      hclarke@pbwt.com   

     Counsel for Defendant, American Society for the 
Prevention of Cruelty to Animals 

 
  
 /s/ William B. Nes (with permission) 
  William B. Nes, Esquire (D.C. Bar # 975502) 

 MORGAN LEWIS AND BOCKIUS, LLP  
1111 Pennsylvania Avenue, NW  
Washington, DC 20004 

 Telephone: 202-739-3000 
 Facsimile: 202-739-3001 
 Email:bnes@morganlewis.com   

 Counsel for Defendant, the Humane Society of the United 
States 

 
 
  /s/ David H. Dickieson (with permission) 
 David H. Dickieson (D.C. Bar # 321778) 

 SCHERTLER & ONORATO, LLP  
575 7 TH Street, NW  

 Suite 300 South 
 Washington, DC 20004 
 Telephone: 202-824-1222 
 Facsimile: 202-628-4177 
 Email: ddickieson@schertlerlaw.com  
 Counsel for Defendant, BornFree USA  
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     /s/ Logan Smith (with permission) 

Roger Zuckerman (D.C. Bar # 134346)    
Logan Smith (D.C. Bar # 474314)              
Zuckerman Spaeder, LLP 
1800 M Street, NW, Suite 1000 
Washington, DC 20036 
Email: rzuckerman@zuckerman.com 
 lsmith@zuckerman.com 
Counsel for Defendant, Fund for Animals 
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CERTIFICATE OF SERVICE 
 

 I  HEREBY CERTIFY that on this 1st day of July, 2011, copies of the foregoing 

Defendants’  Supplemental Authorities in support of their Motion to Dismiss, with Exhibits, was 

served by ECF on the following counsel of record: 

 
John M. Simpson. Esquire 
Michelle C. Pardo, Esquire 
Fulbright & Jaworski LLP 
801 Pennsylvania Avenue, N.W. 
Washington, D.C. 
Attorneys for Plaintiff 
 

 
 
 

 
      /s/ Laura N. Steel    
       Laura N. Steel  
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