
IN THE UNITED STATES COURT OF APPEALS 
FOR THE TENTH CIRCUIT 

 
 

No. 13-2187 
_______________________________________________________________ 

FRONT RANGE EQUINE RESCUE, THE HUMANE SOCIETY OF THE 
UNITED STATES, MARIN HUMANE SOCIETY, HORSES FOR LIFE 

FOUNDATION, RETURN TO FREEDOM, ROMONA CORDOVA, 
KRYSTLE SMITH, CASSIE GROSS, DEBORAH TRAHAN, BARBARA 

SINK, SANDY SCHAEFER, TANYA LITTLEWOLF, CHIEF DAVID 
BALD EAGLE, CHIEF ARVOL LOOKING HORSE and ROXANNE 

TALLTREE-DOUGLAS, 
 

Plaintiffs-Appellants, 
 

and THE STATE OF NEW MEXICO,  
Plaintiff-Intervenor-Appellant 

 
vs. 

 
TOM VILSACK, Secretary U.S. Department of Agriculture,  ELIZABETH 
HAGEN, Under Secretary for Food Safety, U.S. Department of Agriculture; 
and ALFRED A. ALMANZA, Administrator, Food Safety and Inspection 

Service, U.S. Department of Agriculture, 
 

Defendants-Appellees. 
 

  

 
RESPONSIBLE TRANSPORTATION, L.L.C.’S 

RESPONSE TO PLAINTIFFS’ EMERGENCY MOTION FOR 
INJUNCTION PENDING APPEAL 
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FED. R. APP. P. 26.1 CORPORATE DISCLOSURE STATEMENT 
 

 Responsible Transportation, L.L.C. states that it has no parent corporation; 
nor are there any publicly held corporations owning 10% or more of its stock. 
 
     /s/ Patrick J. Rogers 
     Patrick J. Rogers 

Attorney for Responsible Transportation, L.L.C.  
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I. INTRODUCTION & PROCEDURAL HISTORY 

 The only "emergency" associated with Plaintiffs' premature motion is 

Plaintiffs' continued misuse of the judicial process to seek relief to which they 

are not entitled, and to use their enormous financial resources to bludgeon 

three economically less-advantaged horse slaughterhouses which have 

followed the exacting requirements of both the government and the law.  

Plaintiffs, by and large, are well-funded advocacy groups opposed to federally 

inspected horse slaughter.  Plaintiffs however are not particularly concerned 

about the actual, present real life problems of  the environmental and economic  

damage wild horses inflict on public, tribal, pueblo  and private lands; the real 

existing problems of  abandoned and starving horses; or the existing, often 

inhumane treatment and options for handling horses no longer  wanted by 

their owners. And Plaintiffs are perfectly content to put Responsible 

Transportation out of business and the young entrepreneurs who have invested 

their life savings into a lawful business that will provide jobs and employment 

to many people, into dire financial straits.    Having failed to prevail within the 

legislative process, and having further failed to derail the very limited plans for 

horse slaughter via the executive branch's administrative processes, these 

Plaintiffs originally conjured this lawsuit – the purpose of which was to prevent 

the resumption of Congressionally endorsed horse slaughter at two plants in 
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rural New Mexico and Iowa – and brought it in the United States District 

Court for the Northern District of California in July 2013.  The case was 

transferred at the government's request to New Mexico, where similar highly 

charged, unsupported and unsupportable “factual” assertions before the district 

court (accompanied by a media circus) initially resulted in a standstill order 

preventing the dispatch of government inspectors to the New Mexico and Iowa 

facilities.  Once the district court had the benefit of the administrative record 

and the exhaustive written arguments of the parties, it dismissed with prejudice 

Plaintiffs' lawsuit on Friday afternoon, November 1, under a process which 

effectively was treated as a merged trial on the merits under Fed. R. Civ. P. 

65(a)(2).  This "emergency" motion followed the next day.  In short, the 

Plaintiffs ask this Court to institute injunctive relief in a case dismissed with 

prejudice, the effect of which is summarily reverse a comprehensive and 

careful analysis and decision by the district court and to countermand 

Congressional reauthorization of regulated horse slaughter, upend the 

Department of Agriculture's administrative review, and place small business 

owners in the impossible position of closing their doors while baseless 

litigation is waged. Plaintiffs’ position is not consistent with justice, the rules or 

any precedent.  
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II.  ARGUMENT  
 
A.  Plaintiffs’ Motion Complies Neither with Fed. R. Civ. P. 62 or 

Fed. R. App. P. 8.  
 

  Federal Rule of Civil Procedure 62(c) provides, in pertinent part: 

Injunction Pending an Appeal.  While an appeal is pending 
from an interlocutory order or final judgment that grants, 
dissolves, or denies an injunction, the court may suspend, 
modify, restore, or grant an injunction on terms for bond or 
other terms that secure the opposing party’s rights. 

 
Federal Rule of Appellate Procedure 8(a) provides, in relevant part: 

Motion for Stay. 
 
(1) Initial Motion in the District Court.   A party must 
ordinarily move first in the district court for the following 
relief: 
 

(A) a stay of the judgment or order of a district court 
pending appeal; 

 
(B) approval of a supersedeas bond; or  
 
(C) an order suspending, modifying, restoring, or 

granting an injunction while an appeal is pending. 
 
(2) Motion in the Court of Appeals; Conditions on Relief.  
A motion for the relief mentioned in Rule 8(a)(1) may be made 
to the court of appeals or to one of its judges.   
 

(A) The motion must: 
 

(i) Show that moving first in the district court 
would be impracticable; or  

 
(ii)   State that, a motion having been made, the 

district court denied the motion or failed to 
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afford the relief requested and state any 
reasons given by the district court for its 
actions. 

 
(B) The motion must also include: 

 
(i) the reasons for granting the relief requested 

and the facts relief on;  
 
(ii)  originals or copies of affidavits or other 

sworn statements supporting facts subject to 
dispute; and 

 
(iii)  relevant parts of the record. 

 
. . .  
 

(E) The court may condition relief on a party’s filing a 
bond or other appropriate security in the district 
court. 

 
In the first instance, Plaintiffs ignore the core prescription of Rule 8 – they 

have failed to "move first in the district court...[for] a stay of the 

judgment...pending appeal; approval of a supersedeas bond; or, an order...granting 

an injunction while an appeal is pending."  Fed. R. App. P. 8(a).  The Plaintiffs do 

not even pretend to have complied with a single one of the three options the Rule 

prescribes.   

Plaintiffs allege in a footnote that filing its motion in the district court would 

be impracticable, but make no showing of impracticability, or that the district 

court’s order demonstrates a commitment to a particular resolution.  See Chemical 

Weapons Working Group v. Dep’t of the Army, 101 F.3d 1360, 1361 (10th Cir. 
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1996) (noting that an application for stay pending appeal may be made to the 

circuit court, but the movant must show “that application to the district court for the 

relief sought is not practicable, or that the district court has denied an application, 

or has failed to afford the relief which the applicant requested.”) (emphasis added).  

While Plaintiffs were unsuccessful in obtaining the permanent injunction sought, 

they did initially convince the district court to enter preliminary injunctive relief.  

Thus, the district court is obviously capable of being persuaded.  Plaintiffs have 

alleged, but made no showing, that it is impracticable to first move in the district 

court.  

B. Plaintiffs Cannot Make the Requisite Showing for an 
Injunction Pending Appeal. 

 
Pursuant to 10th Cir. R. 8.1, “No application for a stay or an injunction 

pending appeal will be considered unless the applicant addresses all of the 

following: 

(A)  the basis for the district court’s or agency’s subject    
matter jurisdiction and the basis for the court of appeals’ 
jurisdiction, including citation to statutes and a statement of 
facts establishing jurisdiction; 
 

(B) the likelihood of success on appeal; 
 

(C) the threat of irreparable harm if the stay or injunction is 
not granted;  

 
(D) the absence of harm to opposing parties if the stay or 

injunction is granted; and 
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(E)     any risk of harm to the public interest. 
 
See also F.T.C. v. Foster, 2007 WL 3023158 (10th Cir. 2007) (considering factors 

from 10th Cir. R. 8.1); Utahns for Better Transp. v. U.S. Dep’t of Transp., 2001 

WL 173458 (10th Cir. 2001).   

1. Plaintiffs Have Not Made a Strong Showing that they are Likely to 
Succeed on Appeal.   

 
Because NEPA does not provide a private right of action, Plaintiffs’  

NEPA claims are reviewed as “final agency action” under the Administrative 

Procedure Act (“APA”).  Wyoming v. U.S. Dep’t of Agriculture, 661 F.3d 1209, 

1226 (10th Cir. 2011) (citing 5 U.S.C. §§ 551-59).  Under the APA, the district 

court’s decision is reviewed de novo, but will not be overturned unless the 

agency’s action is “arbitrary, capricious, an abuse of discretion, or otherwise not in 

accordance with the law.”  Id. (citing 5 U.S.C. § 706(2)(A)).  Accord New Mexico 

ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 704 (10th Cir. 2009)).   

In conducting our review, “we must determine whether the [agency]: 
(1) acted within the scope of [its] authority, (2) complied with 
prescribed procedures, and (3) took action that was neither arbitrary 
and capricious, nor an abuse of discretion.”  Forest Guardians v. U.S. 
Fish & Wildlife Serv., 611 F.3d 692, 704 (10th Cir. 2010) (alterations 
in original) (internal quotation marks omitted). Agency action is 
“arbitrary and capricious” if the agency “has relied on factors which 
Congress has not intended it to consider, entirely failed to consider an 
important aspect of the problem, offered an explanation for its 
decision that runs counter to the evidence before the agency,” or if the 
agency action “is so implausible that it could not be ascribed to a 
difference in view or the product of agency expertise.”  Copar Pumice 
Co. v. Tidwell, 603 F.3d 780, 793-94 (10th Cir. 2010) (quoting Motor 
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Vehicle Mfrs. Ass’n of the U.S. v. State Farm Mut. Auto. Ins. Co., 
463 U.S. 29, 43, 103 S. Ct. 2856, 77 L.Ed.2d 443 (1983)) (internal 
quotation marks omitted). In applying this standard, we also “accord 
agency action a presumption of validity,” and “the burden is on the 
petitioner to demonstrate that the action is arbitrary and capricious.”  
Tidwell, 603 F.3d at 793.   
 
We review the district court's order of injunctive relief for abuse of 
discretion.  FTC v. Accusearch Inc., 570 F.3d 1187, 1201 (10th Cir. 
2009).  “An abuse of discretion occurs only when the trial court bases 
its decision on an erroneous conclusion of law or where there is no 
rational basis in the evidence for the ruling.”  Wilderness Workshop v. 
U.S. Bureau of Land Mgmt., 531 F.3d 1220, 1223-24 (10th Cir. 2008).   
We have previously characterized an “abuse of discretion” as “an 
arbitrary, capricious, whimsical, or manifestly unreasonable judgment.  
Attorney Gen. of Okla. v. Tyson Foods, Inc., 565 F.3d 769, 776 (10th 
Cir. 2009).   

 
Id. at 1227.  See also Crandall v. City and County of Denver, Colo., 594 F.3d 

1231, 1236 (10th Cir. 2010) (noting that the Court reviews the district court’s denial 

of Plaintiffs’ request for a permanent injunction for an abuse of discretion). As 

Judge Easterbrook of the United States Court of Appeals for the Seventh Circuit 

observed, "Once a plaintiff has litigated and lost, a higher standard is required for 

an injunction on appeal."  Cavel Intern., Inc. v. Madigan, 500 F.3d 544 (7th Cir. 

2007) (Easterbrook, J., dissenting) (“That’s one conclusion of Hilton v. Braunskill, 

481 U.S. 770, 776, 107 S. Ct. 2113, 95 L.Ed.2d 725 (1987).  Hilton holds that a 

stay of a district court’s order pending appeal requires a ‘strong showing’ that the 

appellant is likely to prevail.”) (emphasis added).    
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 Plaintiffs are not likely to succeed on appeal.  Plaintiffs have assuredly not 

made a strong showing that they are likely to prevail on appeal.  As set forth in the 

governmental defendants’ September 27, 2013 Response Brief on the Merits [Doc. 

185], which Responsible Transportation incorporates by reference and defendant-

intervenors’ September 27, 2013 Consolidated Brief in Support of Agency Action 

[Doc. 183], which Responsible Transportation incorporates by reference and 

attaches for the Court’s consideration, FSIS’s adoption of Directive 6130.1 does 

not constitute final agency action and, regardless, the Directive is not the legal 

cause of any alleged environmental harm and therefore, does not trigger a NEPA 

review.  Further, the issuance of inspections grants are mandatory actions (as 

opposed to discretionary agency actions) and not subject to NEPA’s procedural 

requirements.  Thus, the Plaintiffs cannot establish that the agency’s action was 

arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with 

the law.  This factor weighs against Plaintiffs’ motion for injunction pending 

appeal.   

2. Plaintiffs’ have Demonstrated No Threat of Irreparable Harm with 
Respect to Responsible Transportation’s Operations 
 

Responsible Transportation has gone to exacting efforts to ensure its  

unequivocal compliance with all legal requirements (both environmental and 

otherwise) in the impending operation of its equine processing facility.  None of 

Plaintiffs’ “evidence” establishes a threat of irreparable harm with respect to the 
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compliant proposed operations of Responsible Transportation.  Dramatic and 

anecdotal allegations of a very few individuals who have supposedly been harmed 

by living near an equine processing facility do not suffice. Speculative anecdotes 

of harm do not support Plaintiffs’ motion for injunctive relief pending appeal.   

3. The Harm to Befall Responsible Transportation Should Plaintiffs’ 
Motion be Granted is Certain and Substantial  
 

As set forth above, and as established by its undisputed affidavits  

presented in district court, Responsible Transportation has made every conceivable 

effort to be a good and responsible corporate citizen in ramping up to be an 

operational equine processing facility.  Plaintiffs have challenged Responsible 

Transportation’s efforts at every step, beginning with its request to the USDA and 

its petition to the IDIA to adopt rules to prohibit horse slaughter for human 

consumption.  Plaintiffs have failed at every step.  Endorsing this latest rule-

flaunting, spurious challenge will likely force Responsible Transportation out of 

business.  Responsible Transportation has been fiscally responsible in attempting 

to mitigate its losses, but financial doom is certain should Plaintiffs’ proscribed 

actions be continued.  This factor weighs heavily against Plaintiffs’ motion for 

injunction pending appeal.   

4. The Public Interest Does Not Support Plaintiff’s Motion 

The public has an authentic interest in ensuring the humane and  
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responsible processing of equines.  The public has an interest in protecting the 

environment, an interest Responsible Transportation embraces and has 

demonstrated by its exacting compliance with all environmental rules and 

regulations.  The public has an interest in financially viable businesses providing 

good jobs for its citizens.  The public has an interest in thwarting abuses of the 

legal system.  The public’s interest is best served by denying Plaintiffs’ motion for 

injunction pending appeal.      

C.  Plaintiffs’ Motion for Injunction Pending Appeal Mu st Be 
Conditioned on their Filing a Sizeable Bond in the District 
Court. 
 

Per Fed. R. App. 8(a)(2)(3), “[t]he court may condition [injunctive] relief  on 

a party’s filing a bond or other appropriate security in the district court.”  Such a 

bond serves the dual purposes of:  (a) compensating the enjoined party for harm 

caused by a wrongfully-granted injunction; and (b) deterring rash applications for 

injunctive relief.  Utahns for Better Transp., 2001 WL 173458 *5.   

Should the extreme remedy sought by Plaintiffs’ motion for injunctive relief 

pending appeal be given even the least consideration (which is precisely the 

amount of consideration Responsible Transportation believes should be given), 

sufficient security must be provided by these well-heeled Plaintiffs if the three 

rural slaughterhouses are effectively put out of business while the losing Plaintiffs 

warm up their rejected arguments for the coming year while an appeal pends.   
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Responsible Transportation alone has already experienced hard losses in 

excess of $350,000 and consequential damages double that value.  See Affidavits 

of Keaton Walker (attached).  Responsible Transportation should be allowed not 

only to proceed against the minimal bond previously posted by these Plaintiffs in 

connection with the improvidently granted TRO, but if the Court considers any 

type of provisional relief, RT respectfully requests that a hearing be set in the 

district court to determine an appropriate amount of security for the devastating 

harm which Plaintiffs know very well occur if their groundless request is granted.  

Indeed, the speciousness of their arguments goes to demonstrate the lengths to 

which Plaintiffs will go to obtain their true object – putting Responsible 

Transportation out of business. 
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/s/ Patrick J. Rogers 
Patrick J. Rogers 
Patrick J. Rogers, LLC 
20 First Plaza Center #725 
Albuquerque, NM  87102 
505-938-3335; patrogers@patrogerslaw.com 

 
and 

 
        Kevin J. Visser 
      Kathleen A. Kleiman 

SIMMONS PERRINE MOYER BERGMAN PLC 
      115 Third Street SE, Suite 1200 
      Cedar Rapids, IA 52401 
      Tel: 319-366-7641; Fax: 319-366-1917 
      Email: kvisser@simmonsperrine.com 
       kkleiman@simmonsperrine.com 
      Pro Hoc Vice applications pending  
 

ATTORNEYS FOR RESPONSIBLE 
TRANSPORTATION, L.L.C. 
 
 

CERTIFICATE OF SERVICE 

 I hereby certify that on November 7, 2013, I filed the foregoing 
RESPONSIBLE TRANSPORTATION, LLC’S RESPONSE TO 
PLAINTIFFS’ EMERGENCY MOTION FOR INJUNCTION PENDING  
APPEAL with the Clerk of Court using the ECF system which will send 
notification of such filing to all counsel of record.   
 

      /s/ Patrick J. Rogers 
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