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INTRODUCTION 

Appellees’ position in this litigation, and the district court decision under review, 

depend almost entirely on the erroneous assertion that USDA’s grant of inspection to 

slaughter facilities under the FMIA is a ministerial, “nondiscretionary duty.”  Fed. 

Appellees’ Mem. (“Fed. Mem.”) at 1.  But the Agency has previously represented to the 

Ninth Circuit that whether to grant inspection is “plainly” a “discretionary determination,” 

see J. Br. Appellees, Kluver v. Sheets, 27 F. App’x 873 (9th Cir. 2001), 2000 WL 

33986949, at *24-25, Ex. 211, and published a Federal Register notice declaring that “FSIS 

has broad authority . . . to prescribe the terms and conditions under which inspection will 

be provided.”  Rules of Practice, 64 Fed. Reg. 66541 (Nov. 29, 1999) (codified at 9 C.F.R. 

304, 305, 327, 335, 381, and 500), Ex. 22. 

Pursuant to this “broad authority,” USDA has issued rules controlling numerous 

environmental aspects of slaughterhouse operations, requiring that inspected facilities 

follow: “water quality standards . . . of the Federal Water Pollution Control Act,” 9 C.F.R. 

§ 304.2(c)(1), construction standards, § 416.2(b), procedures to “control odors,” § 416.2(d), 

and rules for plumbing, “discharge waste water,” “sewer gases,” § 416.2(e), and  “sewage 

disposal,” § 416.2(f).  The Agency also exercises control over the release of toxic animal 

drugs from slaughterhouses via its residue testing program, and requires its approval of the 

“environmental safety” of new slaughterhouse processes that might have adverse effects. 

Directive Notice, 60 Fed. Reg. 27,714-02, 27,715 (May 25, 1995), Ex. 23.  

Thus, despite its claims here, the Agency is deeply involved in regulating the 

environmental effects of slaughterhouse operations – it is just carrying out these functions 

outside the required NEPA process.  But the Agency does not have the authority to 

unilaterally bypass the mandates of NEPA, in this case or any other.  Congress made clear 

that NEPA broadly applies “to the fullest extent possible” to achieve its goals, 42 U.S.C. 

                                                 
1  References to Exs. 1-20 are to the exhibits to Appellants’ Emergency Motion, and Exs. 
21-30 reference the exhibits filed herewith. 
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§ 4332, and has warned that “[n]o agency shall utilize an excessively narrow construction 

of its existing statutory authorizations to avoid compliance.” Jones v. Gordon, 792 F.2d 

821, 826 (9th Cir. 1986) (quoting 115 Cong. Rec. 39703 (1969)). 

Appellants seek an injunction because the Agency’s legal position is plainly 

erroneous, because it tainted all other aspects of the Agency’s decisionmaking in this case, 

and because Appellants will otherwise be irreparably harmed.  The record shows that horse 

slaughter operations have devastating impacts on the environment, and includes 

uncontested declarations from citizens and public officials regarding blood spills, 

environmental contamination, declining property values, and waste discharge violations. 

See Mot. TRO Prelim. Inj. at 4 n.8, 5 n.11, ECF No. 15, Ex. 24.  Multiple expert 

declarations show that disposal of horse byproducts containing drug residues present a 

unique threat of groundwater contamination and entry into the food chain. See Rulemaking 

Petition at 61-78, Ex. 5; Decls. of Wood, Larson, Pavlis, Parker, and Greger, Ex. 6; Decls. 

of Grover, Colella, Hoffman, Vaca, Newberry, Conner, Fitch, and Murphy, Ex. 7. 

Indeed, in previous litigation over this Agency’s stubborn refusal to follow the 

mandates of NEPA concerning horse slaughter, USDA did not even “refute Plaintiffs’ 

argument that horse slaughter operations have ‘significantly’ impacted the environment 

within the meaning of NEPA.”  Humane Soc’y of U. S. v. Johanns, 520 F. Supp. 2d 8, 19 

(D.D.C. 2007).  Although Defendants now make a half-hearted effort to belittle the 

irreparable harm to the communities surrounding the proposed slaughter facilities as 

“speculative” and “unsubstantiated,” Fed. Mem. at 19, this Circuit has already noted that an 

injury “is not speculative simply because it is not certain to occur.”  Greater Yellowstone 

Coal. v. Flowers, 321 F.3d 1250, 1258 (10th Cir. 2003).  The entire reason a party seeks a 

preliminary injunction in a NEPA case is to ensure that the risk of such harm is studied in a 

NEPA analysis before it occurs.  See Massachusetts v. Watt, 716 F.2d 946, 952 (1st Cir. 

1983) (“[T]o set aside the agency’s action at a later date will not necessarily undo the 

harm” that NEPA seeks to prevent). 
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Accordingly, this Court should maintain the status quo pending disposition of this 

appeal.  Horse slaughter has not taken place in several years, and an injunction will only 

require the parties to stay the current course.  Without an injunction pending appeal, the 

environmental effects to be studied under NEPA will occur long before the Agency would 

be directed to comply with NEPA, rendering whatever final legal guidance this Court 

issues a virtual nullity.  Thus, an injunction is also warranted here to preserve this Court’s 

jurisdiction to review and correct the serious legal errors presented by this appeal. 

I. APPELLANTS ARE LIKELY TO SUCCEED ON THE MERITS. 

Appellants are likely to succeed on the merits of their NEPA claims because USDA 

(1) has ample discretion over environmental issues when making decisions about 

slaughterhouse inspections and (2) cannot lawfully invoke a CE, instead of preparing an 

EIS or an EA, prior to granting inspections. 

A. By Its Own Admission, USDA Has “Broad Authority” To Decide “The 
Terms and Conditions Under Which Inspection Will Be Provided.” 

The district court plainly erred when it accepted USDA’s argument that providing 

inspection services is a mandatory, ministerial act and that USDA cannot consider the 

environmental effects of horse slaughter when it grants inspection under the FMIA.  See 

Order at 27-32, Ex. 1; Fed. Mem. at 8-11.  The FMIA’s plain language, and the Agency’s 

own regulations and actions, make absolutely clear that nothing requires USDA to blindly 

provide inspection services whenever a slaughterhouse submits an application.   

The Agency’s argument about the use of the word “shall” in the FMIA is entirely 

misleading.  See Fed. Mem. at 8-11.  While the statute does say that FSIS “shall cause to be 

made . . . an examination and inspection of all amenable species before they shall be 

allowed to enter” a slaughterhouse, 21 U.S.C. § 603(a) (emphasis added), this cannot be 

reasonably interpreted as a command that USDA must grant a facility authorization to 

commence operations, regardless of other factors.  Instead, it simply means that without a 

grant of inspection, a facility may not slaughter for human consumption.   
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There is nothing in the language of the FMIA stating that the Agency “shall grant” 

new inspection applications, and for good reason.  To interpret the FMIA in this manner 

would lead to absurd results, including a situation where meat processors could sue the 

Agency to compel inspection regardless of whether the facility is in compliance with the 

numerous environmental conditions for operations set forth in the Agency’s regulations.  

See John C. Winston Co. v. Vaughan, 11 F. Supp. 954, 959-61 (D. Okla. 1935) (agency 

duty under statute discretionary despite use of the word “shall” because construing as 

mandatory would produce absurd results contrary to the legislative purpose).  

This is precisely why, when the Agency was previously sued for denying inspection, 

it represented to the Ninth Circuit a very different position – that the Agency’s decision is 

“plainly” a “discretionary determination.”2  Now that the Agency has been sued for 

granting inspection, it has suddenly changed its tune, claiming that the decision was merely 

a “ministerial act” and one that is so constrained by statute that it may not take into account 

any environmental considerations.  This Court should disregard USDA’s self-serving 

litigation position.  See Rissetto v. Plumbers & Steamfitters Local 343, 94 F.3d 597, 600-01 

(9th Cir. 1996) (“Judicial estoppel is intended to protect against a litigant playing fast and 

loose with the courts” by “gaining an advantage by taking one position, and then seeking a 

second advantage by taking an incompatible position.” (citing cases)). 

The truth is that the Agency has already considered a whole host of factors, 

embodied in its regulations, that restrict where and when slaughter operations will be 

allowed – demonstrating the Agency’s “broad authority to issue regulations to carry out the 

provisions of the FMIA . . . including authority to prescribe the terms and conditions under 

which inspection will be provided.”  64 Fed. Reg. 66541, Ex. 22.  And these restrictions 

                                                 
2  See J. Br. Appellees, Kluver v. Sheets, 27 F. App’x 873 (9th Cir. 2001), 2000 WL 
33986949, at *24-*25, Ex. 21.  In Kluver, USDA and Montana were engaged in a 
cooperative agreement to jointly administer the state meat inspection program in 
accordance with the FMIA, and both were sued for denying inspection services. 
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explicitly include environmental considerations, such as standards to avoid water pollution, 

odors, sewer gas discharge, and the release of dangerous animal drugs.  

Accepting the Agency’s invitation to interpret the word “shall” in the FMIA as 

compelling USDA to rubber stamp slaughterhouse operations – regardless of NEPA or any 

other legal mandates – would create a dangerous precedent, and would be at odds with the 

fundamental food safety purpose of the FMIA and the fundamental environmental 

protection purpose of NEPA.  See Chapman v. Houston Welfare Rights Org., 441 U.S. 600, 

608 (1979) (“As in all cases of statutory construction, our task is to interpret the words of 

these statutes in light of the purposes Congress sought to serve.”).3 

The cases cited by Appellees are not to the contrary.  While there are certainly 

statutory mandates that are so circumscribed that they do not give an agency sufficient 

discretion to use the results of a NEPA analysis in its decisions, this is not that case here.  

See, e.g., Johanns, 520 F. Supp. 2d at 27 (pre-mortem inspection under FMIA Section 

603(a) is not mandatory if contradicted by other statutory directives). 

In Department of Transportation v. Public Citizen, 541 U.S. 752 (2004), the 

applicable statute mandated that the agency “shall register a person to provide 

transportation . . . as a motor carrier if [it] finds that the person is willing and able to 

comply with” various safety and financial requirements established by the Department of 

Transportation.  541 U.S. at 766 (quoting 49 U.S.C. § 13902(a)(1)).  Because the statute 

did not provide the agency with any choice but to register a person who could comply with 

                                                 
3  The legislative history of the FMIA cited by Appellees adds little to this analysis.  See 
Order at 32, Ex. 1; Fed. Mem. at 9.  Indeed, the very same documents note the FMIA is 
intended to give USDA “[a]uthority to refuse inspection service,” H.R. Rep. No. 90-653, 
at 16 (1967), Ex. 25, and that “eligibility of an establishment for Federal inspection is 
based upon a combined evaluation of the operating procedures used by the establishment 
and the building construction and physical facilities. . . .”  S. Rep. No. 90-799, at 4 
(1967), Ex. 26.  If anything, the legislative history cuts against USDA’s theory that the 
FMIA turns the Agency into an automaton granting inspections to anyone who asks, 
regardless of other considerations, like NEPA, mandated by Congress.   
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the criteria, the Court held that the agency had “no discretion to prevent the entry of 

Mexican trucks” into the United States, and thus was not the “legally relevant ‘cause’” of 

environmental effects arising from the entry of the trucks.  Id. at 770. 

Similarly, in National Association of Home Builders v. Defenders of Wildlife, 551 

U.S. 644 (2007), the Supreme Court found that the Environmental Protection Agency 

lacked discretion over its decision to transfer water permitting authority to Arizona because 

the Clean Water Act provides that the EPA “shall approve [a state’s] submitted program” 

for transfer of permitting authority unless “adequate authority does not exist.”  551 U.S. at 

650-51 (quoting 33 U.S.C. § 1342(b)).  Again, the agency had no option but to grant the 

transfer if the criteria were met.   

As noted above, the plain language of the FMIA, in contrast to both of these 

statutes, never mandates approval of a particular facility to join the program; it only 

requires that inspections occur before any animal can be slaughtered for human 

consumption.  This is consistent with the Agency’s regulations and past practice, which 

place numerous conditions – including environmental conditions – on the Agency’s 

acceptance of a new facility for inspection. It remains entirely unclear under USDA’s 

theory of the FMIA, for example, how it can compel applicants to demonstrate that their 

facilities do not “violate the applicable water quality standards . . . of the Federal Water 

Pollution Control Act,” 9 C.F.R. § 304.2(c)(1), if the FMIA does not permit the Agency to 

consider the environmental effects of slaughter operations.  Nor is it clear how the Agency 

can mandate procedures to “control odors,” § 416.2(d), impose rules for plumbing, 

“discharge waste water,” and “sewer gases,” § 416.2(e), and mandate standards for 

“sewage disposal.”  § 416.2(f).  The Agency’s litigation position seems to be that while it 

can cherry-pick some environmental impacts to consider in making decisions under the 

FMIA, Congress cannot force it to consider environmental issues under NEPA.   

Moreover, the Agency’s purported lack of authority to consider environmental 

issues is inconsistent with its own decisionmaking in this case.  As Appellees trumpet in 
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their brief, the Agency has actively taken measures throughout this process to mitigate or 

control environmental and public health impacts of horse slaughter – albeit without public 

involvement.  For example, prior to granting any horse slaughter inspections, the Agency 

issued its new residue testing plan – embodied in the Directive – in an attempt to address 

the environmental and public health impacts of drug residues in horse flesh.  In doing so, 

the Agency not only conceded that horse slaughter may have potentially significant 

environmental impacts, but also proved that it has the authority to address those impacts 

prior to issuing grants of inspection.  See Directive, Ex. 3; see, e.g., VM CE Memo at 

AR2471, Ex. 10 (“FSIS has addressed this [public health] risk by implementing a new drug 

residue testing program that will screen the meat of slaughtered horses for drug residues 

before the meat is allowed to enter the food supply chain[.]” (citing the Directive)). 

In short, the Agency’s actions and regulations demonstrate its authority to consider 

environmental impacts.  Its arguments to the contrary are nothing more than an attempt to 

avoid its obligations under NEPA with an “excessively narrow construction of its existing 

statutory authorizations. . . .” 115 Cong. Rec. 39703 (1969). 

B. USDA’s Failure to Undertake Substantive Environmental Review of the 
Grants of Inspection Was Arbitrary and Capricious. 

Because the Agency maintains that it lacks authority to consider environmental 

factors at all, it did not take the required “hard look” at the environmental consequences of 

its decision.  Kleppe v. Sierra Club, 427 U.S. 390, 410 n. 21 (1976).  Although the Agency 

issued CEs in this case, those documents are simply further attempts to avoid its NEPA 

duties, and do not satisfy its mandates. See United States v. Coal. for Buzzards Bay, 644 

F.3d 26, 34-35 (1st Cir. 2011) (“Coast Guard’s reliance on a CE permitted it to avoid any 

environmental analysis”).   

The record makes clear that USDA never intended to consider whether authorizing 

horse slaughter for the first time in many years may result in potentially significant 
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environmental impacts, see 7 C.F.R. § 1b.4(a),4 because it had already determined not to 

engage in substantive environmental review long before the decision was made.   

Indeed, the record shows that the Agency’s decision to issue grants of inspection 

was driven primarily by political calculations, not public health or environmental safety.  

When USDA should have been preparing an EA or EIS, it was instead wringing its hands 

about whether the Agency might be seen as “dragging its feet on the equine slaughter 

issue,” and whether further delay could result in “punitive congressional action.” Decision 

Memo at AR1827, Ex. 8.  While refusing to follow the process mandated by NEPA, the 

Agency did find ample time to list out several “cons” associated with undertaking further 

review, including that it would need to “deflect persistent efforts” to force its hand and 

allow horse slaughter, that the horse “[i]ndustry would be indefinitely prevented from 

proceeding with horse slaughter,” and that an in-depth review might demonstrate concerns 

with other USDA programs.  Id. at AR1827-29.  These troubling statements all 

demonstrate that the Agency’s CEs are arbitrary and capricious per se.  See Wyoming v. 

U.S. Dept. of Agric., 277 F. Supp. 2d 1197, 1232 (D. Wyo. 2003) (NEPA violated when an 

action was “driven through the administrative process” for the “political capital” of the 

administration), vacated as moot, 414 F.3d 1207 (10th Cir. 2005).   

Had Appellees honestly evaluated the potential impacts of authorizing horse 

slaughter, they would have been forced to conclude that an EA or EIS is required. Instead, 

USDA simply ignored the massive environmental damage caused by every American horse 

slaughter facility that existed in the last few decades,5 despite the fact that this is the only 

                                                 
4  See also Utah Envtl. Cong. v. Dale Bosworth, 443 F.3d 732, 736 (10th Cir. 2006) 
(categorical exclusion precluded if “‘extraordinary circumstances’ exist such that ‘a 
normally excluded action may have a significant environmental effect’” (quoting 20 
C.F.R. § 1508.4)); Johanns, 520 F. Supp. 2d at 35-36 (USDA violated NEPA when it 
failed to assess its actions environmentally “in any manner whatsoever”). 
5  The evidence demonstrates rampant contamination and pollution of land, water, and air 
and includes uncontested declarations from citizens and public officials regarding blood 
spills, a severe stench, declining property values, and ongoing waste discharge violations, 
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available evidence of the environmental effects of horse slaughter.  The Agency also chose 

to discount the fact that disposal of horse byproducts containing drug residues presents a 

particularly unique environmental threat, including the potential contamination of 

groundwater and entry into the food chain.  See Rulemaking Petition at 61-78, Ex. 5.  

Serious risks of environmental contamination cannot be disregarded where the facilities at 

issue propose to release as much as 8,000 gallons of wastewater per day from horse 

slaughter operations.  See Draft Ground Water Discharge Permit DP-236 for VM at 1, Ex. 

28.  Appellees’ casual dismissal of this highly pertinent information, as well as its dismissal 

of a history of environmental violations by VM,6 among other things, was arbitrary and 

capricious because the Agency “entirely failed” to consider relevant evidence and relied on 

irrelevant facts.7  Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1574-75 (10th Cir. 

1994).  At an absolute minimum, an EA was required to assess whether these indisputable 

potential impacts may be “significant.”  See Citizens for Better Forestry v. U.S. Dep’t of 

Agric., 481 F. Supp. 2d 1059, 1090 (N.D. Cal. 2007). 

                                                                                                                                                             
as well as administrative orders documenting these violations.  See Mot. TRO Prelim. Inj. 
at 4 n. 8-5, Ex. 24; see also Decls. of Tonja Runnels, ECF No. 13 (unable to go outside 
because of stench of plant, seeing blood spills and animal parts concerned for loss of 
property values), and Yolanda Salazar, ECF No. 13 (Fort Worth, Texas resident unable to 
go outside for activities because of stench), Ex. 27.  
6  “For ten years after Ricardo De Los Santos took over Valley Meat, the company 
repeatedly failed to comply with the rules and conditions of its discharge permit, failing 
to submit monitoring reports, pumping manifests, groundwater sampling reports, 
wastewater sampling reports, and reports on the volume of wastewater discharge, and 
failed to protect the surrounding land by closing out its existing clay and manure lined 
lagoon.  Further, in 2009, Valley Meat simply let its discharge permit expire and kept 
operating its cow slaughter facility in violation of New Mexico law.”  Ltr. from Bruce 
Wagman to Hon. Thomas J. Vilsack Re: Response to the New Mexico Farm and 
Livestock Bureau’s May 10, 2013 Letter (May 31, 2013) at AR4270 n.1., Ex. 29.  
7  USDA’s original CE Memo for RNM also included a complete falsehood – that RNM 
would be depositing its wastewater in Gallatin, Tennessee, not Gallatin, Missouri.  RNM 
CE Memo at 10, ECF No. 154-1, Ex. 30. 
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Moreover, the Agency’s argument that there will be no significant environmental 

effects from horse slaughter operations because it has implemented various measures to 

address these impacts, see Fed. Mem. at 14-15 – including the implementation of the 

residue testing plan embodied in the Directive – actually proves Appellants’ claims.  The 

Agency essentially admits the presence of potential environmental impacts, but discounts 

them and denies the need for an EA or EIS because of non-NEPA procedures that it claims 

will mitigate the potential harms.  See id. at 18-21.8  This is circular reasoning at its finest.  

It is the very purpose of an EA or EIS to evaluate impacts and potential mitigation 

measures, and the Agency cannot avoid such an evaluation by simply asserting that it has 

everything under control by other means.  By choosing to conduct its environmental review 

outside the NEPA process, the Agency has short-circuited the public disclosure process 

that is so central to NEPA’s purposes.  See N.M. ex rel. Richardson v. B.L.M., 565 F.3d 

683, 703 (10th Cir. 2009) (“By focusing both Agency and public attention on the 

environmental effects of proposed actions, NEPA facilitates informed decisionmaking by 

agencies and allows the political process to check those decisions.” (citing cases)). 

Accordingly, Appellants are likely to prevail on their claim that the Agency must 

“consider environmentally significant aspects of [the] proposed action[s]” in an EA or EIS, 

to ensure that the public can participate in that process.  Utahns for Better Transp. v. U.S. 

Dep’t of Transp., 305 F.3d 1152, 1162 (10th Cir. 2002). 

II. THE BALANCE OF THE EQUITIES FAVORS AN INJUNCTION 
PENDING APPEAL. 

A minor delay in the start-up of horse slaughter during this appeal, with no domestic 

horse slaughter occurring since 2006, is warranted in light of NEPA’s primary purpose of 

requiring all federal agencies to analyze and publicly disclose environmental impacts of 

                                                 
8  See also VM CE Memo at AR2471, Ex. 10 (claiming to have “addressed this risk by 
implementing a new drug residue testing program that will screen the meat of slaughtered 
horses for drug residues before the meat is allowed to enter the food supply chain”). 
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their proposals before implementing a final decision that could have environmental effects.  

See Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 348-49 (1989).  If an 

injunction fails to issue, then horse slaughter will commence, and even if the Agency’s 

decisions are ultimately set aside, it will be too late to undo the harm.  See Comm. to Save 

the Rio Hondo v. Lucero, 102 F.3d 445, 448–49 (10th Cir. 1996) (“The injury of an 

increased risk of harm due to an agency’s uninformed decision is precisely the type of 

injury [NEPA] was designed to prevent.”). 

A. Appellants Will Be Irreparably Harmed if an Injunction Is Denied. 

Despite the Agency’s efforts to belittle the named individual Appellants’ interests – 

both here and in the decisionmaking process – the neighbors of these facilities will suffer 

irreparable environmental, recreational, and aesthetic harm if Appellees’ inspections are 

not enjoined, because they will be unable to continue their normal personal and family 

recreational activities of fishing and camping in and on nearby waterways due to 

supportable fears of contamination of the waterways from horse slaughter byproducts, 

including drug residues.9  See Davis v. Mineta, 302 F.3d 1104, 1115-16 (10th Cir. 2002) 

(irreparable harm where highway project would “impair the aesthetic attributes associated 

with the [parkway] and [would] disrupt the natural setting and feeling of the park” (internal 

quotation mark omitted)); Landwatch v. Connaughton, 905 F. Supp. 2d 1192, 1197 (D. Or. 

2012) (irreparable harm to plaintiffs who use and enjoy the area for its aesthetics and 

recreation and for observing wildlife, and because action will degrade water quality and 

harm fish and wildlife). The test for irreparable harm is met by demonstrating a significant 

likelihood of harm that cannot be compensated by monetary damages.  Flowers, 321 F.3d 

at 1258.  That is more than adequately met here. 

                                                 
9  See Smith Decl., ¶¶ 3-7, Trahan Decl., ¶¶ 6-7, Cordova Decl., ¶¶ 6-8, and Sink Decl., 
¶¶ 7-8, Ex. 20.   
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Appellees do not seriously deny the extensive harms that resulted from previous 

horse slaughter operations.  Nor could they, since the potential harms alleged in the 

individual Appellants’ declarations – and the actual harms that befell the residents of the 

communities where previous horse slaughterhouses operated, see supra n. 8; Mot. for TRO 

and Prelim. Inj. at 4 n.8, 5 n.11, Ex. 24 – are exactly the kinds of harms that courts have 

repeatedly found to be irreparable.  See Davis, 302 F.3d at 1115-16; M.R. v. Dreyfus, 697 

F. 3d 706, 732-33 (9th Cir. 2012) (finding irreparable injury where challenged activity had 

a significant likelihood of impacting plaintiffs’ mental and physical health); Bowen v. 

Consol. Elec. Distribs., Inc. Emp. Welfare Ben. Plan, 461 F. Supp. 2d 1179, 1183-84 (C.D. 

Cal. 2006) (risk of irreparable harm demonstrated where plaintiff’s health appeared to be at 

risk if defendant’s action continued). 

Instead, Appellees make a cursory attempt to dismiss the individual Appellants’ 

harms as “speculative” and “unsubstantiated” – apparently because the harm has not yet 

occurred or is not mathematically certain to occur.  See Fed. Mem. at 18-19.  But an injury 

“is not speculative simply because it is not certain to occur.”  Flowers, 321 F.3d at 1258.  

The entire reason why a party seeks an injunction is to ensure that the risk of such harm is 

actually studied in a NEPA analysis before it occurs.  Davis, 302 F.3d at 1114-15 

(recognizing the difficulty of “stopping a bureaucratic steamroller”).  

As this Court has noted, “Congress has presumptively determined that the failure to 

comply with NEPA has detrimental consequences for the environment.”  Davis, 302 F.3d 

at 1114-15.  An injunction is necessary here because once horse slaughter has begun, there 

will be nothing this Court or the parties can do to undo the consequences of Appellees’ 

unlawful actions.  Indeed, “[t]he injury of an increased risk of harm due to an agency’s 

uninformed decision is precisely the type of injury NEPA was designed to prevent.”  See 

Lucero, 102 F.3d at 448-49 (emphasis added); id. 
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B. Appellees Will Not Be Irreparably Harmed by an Injunction. 

Appellees bear no risk of irreparable harm should the Court perpetuate the status 

quo for a few more months.  Notably, the federal Appellees do not even claim to be harmed 

in any way should inspections be enjoined temporarily.  Nor can any alleged loss of 

potential profits by any of the grantees override the irreparable harm threatening Appellants 

and the environment.  See Davis, 302 F.3d at 1116 (potential environmental harm 

outweighs even “significant financial penalties”); Colorado Wild v. U.S. Forest Service, 

299 F. Supp. 2d 1184, 1190 (D. Colo. 2004) (“Plaintiff’s injury is irreparable while the 

Forest Service’s injury is primarily economic.”). 

In contrast to the documented adverse environmental impacts of horse slaughter, the 

financial harms claimed by the prospective horse slaughter plant owners truly are 

speculative.  See Intervenor RT’s Mem. at 9-11; Intervenor VM and RNM’s Mem. at 9-12.  

Because the status quo for the last six years has been no domestic horse slaughter, and 

because Intervenors have never engaged in horse slaughter, there is no viable basis for 

assessing what profit, if any, these plants might make over the next few months. 

Intervenors willingly entered into a highly controversial business.  Congress has repeatedly 

defunded inspections for slaughter, and is poised to defund it again in the near future.10   

Several states have outlawed the practice entirely, and others (including New Mexico) have 

declared it a violation of existing food safety laws.  In this hostile business environment, it 

is a stretch indeed for Intervenors to claim that their financial losses would be caused by an 

injunction in this Court, as opposed to their own business decisions.  See Davis, 302 F.3d at 

1116 (discounting “self-inflicted” harms in balancing inquiry); Bad Ass Coffee Co. of 

Hawaii, Inc. v. JH Nterprises, LLC, 636 F. Supp. 2d 1237, 1251 (D. Utah 2009) (“[W]hen 

a party knowingly takes actions that increase the potential for harm if an injunction is 

ordered . . . , courts give those harms little weight . . .” (citation omitted)). 

                                                 
10  Congress may ban the entire horse slaughter industry in the near future.  See Safeguard 
American Food Exports (SAFE) Act, S. 541/H.R. 1094. 
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C. The Public Interest Weighs in Favor of an Injunction Pending Appeal. 

Appellees incorrectly attempt to frame the public interest in terms of the FMIA, 

rather than NEPA, and recycle their misguided argument that the FMIA “mandate[s]” FSIS 

to conduct inspections.  Fed. Mem. at 20.  As explained above, the FMIA does not trump 

NEPA, and NEPA embodies the public interest.  See Jicarilla Apache Tribe v. Andrus, 687 

F.2d 1324, 1338 n.9 (10th Cir. 1982) (“Congress has chosen the procedural protections of 

NEPA to serve the public’s interest in protecting the environment.”); Alliance for the Wild 

Rockies v. Cottrell, 632 F.3d 1127, 1138 (9th Cir. 2011) (recognizing “public interest in 

careful consideration of environmental impacts before major federal projects go forward” 

and in “suspending such projects until that consideration occurs” (internal quotation 

omitted)); Fund For Animals v. Clark, 27 F. Supp. 2d 8, 15 (D.D.C. 1998).   

The vindication of the public interest driving NEPA is particularly compelling here, 

where the welfare and quality of life in numerous communities hang in the balance.  While 

there is admittedly a public interest in the safety and inspection of meat products, there is 

no requirement that the Agency grant the inspections, and there is certainly no requirement 

that it do so right now, prior to undertaking serious environmental review.  The status quo 

for the past six years has been no horse slaughter, and the public interest favors issuing an 

injunction to preserve that status quo for the life of this case.  See Davis, 302 F.3d at 1116 

(“[T]he proposed highway construction has not yet begun, and so we are not confronted 

with equities in favor of completion of a partially-completed project.”).11 

                                                 
11  Contrary to Intervenors’ claims, there is no requirement for a bond in this proceeding.  
See Fed. R. App. P. 8(a)(2)(E) (“The court may condition relief on a party's filing a bond 
or other appropriate security . . . .” (emphasis added)).  And even when a court rule 
provides explicitly for a bond, see Fed. R. Civ. P. 65(c), courts have consistently waived 
that bond or imposed only a nominal bond in public interest environmental litigation.  See 
Davis, 302 F.3d at 1126 (“Ordinarily, where a party is seeking to vindicate the public 
interest served by NEPA, a minimal bond amount should be considered.”)  This Court 
has even greater discretion pursuant to Fed. R. App. P. 8(a)(2)(E) to decline to impose a 
bond on the individual Appellants, the non-profits, and the State of New Mexico where 
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III. CONCLUSION 

For all of these reasons, Appellants respectfully request the Court enter a temporary 

injunction so that the status quo can be maintained pending appellate review. 
 
Dated: November 8, 2013   Respectfully submitted, 

      /s/ Bruce A. Wagman    
BRUCE A. WAGMAN 
(Application for Admission Pending) 
ROCKY N. UNRUH (NM Bar#3626) 
SONDRA A. HEMERYCK 
SCHIFF HARDIN LLP 
One Market, Spear Tower, 32nd Fl. 
San Francisco, CA 94105 
Telephone: (415) 901-8700 
Facsimile: (415) 901-8701 
bwagman@schiffhardin.com 
runruh@schiffhardin.com 
shemeryck@schiffhardin.com 
 
Attorneys for Appellants 
 
GARY K. KING 
NEW MEXICO ATTORNEY GENERAL 
 
/s/ Ari Biernoff     
Ari Biernoff 
Assistant Attorney General 
408 Galisteo Street 
Santa Fe, NM 87501 
Telephone: (505) 827-6086 
Facsimile: (505) 827-6036 
abiernoff@nmag.gov 
 
Attorneys for Appellant State of New Mexico 

 
 
  

                                                                                                                                                             
environmental and public interests are at stake.  Appellants respectfully request that 
additional briefing be allowed on the issue if the Court is considering requiring a bond.  
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*1  JURISDICTIONAL STATEMENT

The district court had jurisdiction pursuant to 28 U.S.C. §§ 1331 and 1343(a)(3).

The judgment was entered by the district court pursuant to Fed. R. Civ. P. 58 on March 31, 2000. The notice of appeal was filed
on April 28, 2000, and the appeal is timely under Fed. R. App. P. 4(a)(1). Jurisdiction of this Court exists under 28 U.S.C. § 1291.

STATEMENT OF ISSUES

1. Whether the District Court correctly ruled that there was no genuine issue of material fact and that State and Federal
Defendants were entitled to summary judgment as a matter of law because Kluver failed to allege clearly established
constitutional violations and because the State and Federal Defendants were entitled to qualified immunity.

2. Whether the District Court properly exercised its discretion in denying Plaintiff's motion under Fed. R. Civ. P. 56(f) to
continue Plaintiff's response to Defendants' summary judgment motions so that Plaintiff could conduct discovery.

3. Whether the District Court properly denied Plaintiff's motion to file a second amended complaint because the motion to
amend was untimely and because the proposed amendment would also have been subject to dismissal as a matter of law.

*2  STATEMENT OF THE CASE

The initial complaint was filed on February 1, 1999. Excerpt of Record (hereafter “ER”) Tab 29 (CR 1). Plaintiff (“Kluver”)
named as defendants the Montana Department of Livestock, numerous present and former members of the Montana Board of
Livestock, two former officials of the Department of Livestock, two officials of the United States Department of Agriculture
(USDA) (Van Blargan and Thompson), and two fictitious defendants. The individuals were sued in both their individual and
official capacities. Kluver claimed civil rights violations under 42 U.S.C. §§ 1983 and 1985(3) and Bivens v. Six Unknown
Named Agents of the Fed. Bureau of Narcotics, 403 U.S. 388 (1971). The five counts of the complaint claimed denial of
procedural due process, taking of property without compensation, denial of equal protection, denial of freedom of association/
right to petition for grievances, and conspiracy to deprive of civil rights.

The original complaint was served only on the Montana officials in their official capacities and upon the Montana Department of
Livestock; it was never served on the Federal Defendants in any capacity. The Montana Department of Livestock and the present
and former Montana officials in their official capacities moved to dismiss on grounds of Eleventh Amendment immunity, the
settled law that state agencies and state officials in their official capacities are not persons *3  amenable to suit for damages
under 42 U.S.C. §§ 1983 and 1985(3), and on the ground that Kluver was not a member of a class protected by § 1985(3).
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On April 20, 1999, while the motion to dismiss the original complaint was pending, Kluver filed his first amended complaint. ER
Tab 29 (CR 14). The caption of the amended complaint no longer named the Montana Department of Livestock as a Defendant.
However, the body of the amended complaint referred to the “Defendant Board of Livestock” and “Defendant Board.” ER
Tab 1, ¶¶ 23, 32, 33. Kluver continued to name as defendants various former and present state officials in their individual and
official capacities and named three additional state officials. Kluver no longer named USDA official Thompson but did name
for the first time USDA official Hoffman in his individual and official capacity. However, the body of the amended complaint
still referred to “Defendant Thompson.” ER Tab 1, ¶ 28.

As amended, the complaint still asserted in five counts the same theories of liability. The state officials, in their official
capacities, promptly moved to dismiss for the same reasons they had moved to dismiss the original complaint. ER Tab 29 (CR
18). Subsequently, Kluver began to accomplish personal service upon most of the individually-named Defendants. In June 1999,
the State Defendants filed their answer and a motion for summary judgment. ER Tab 29 (CR 41, 42); Supplemental Excerpts of
Record (hereafter “SER”) 1-9. In July *4  1999, the Federal Defendants filed their answer and a motion for summary judgment.
ER Tab 29 (CR 48, 49); SER 54-65. The State and Federal Defendants raised a statute of limitations defense and the defense
of qualified immunity, and argued that Kluver had failed to allege any violations of constitutional rights. ER 29 (CR 44, 50).

Kluver obtained extensions of time to respond to the summary judgment motions. ER Tab 29 (CR 46-47, 52-53, 55-56).
Nevertheless, when the time for filing his brief in opposition to the summary judgment motions arrived, Kluver filed a motion
to continue the response until he conducted discovery. ER Tab 29 (CR 57). State and Federal Defendants opposed this motion.
ER Tab 29 (CR 59, 61). As ordered by the district court (ER Tab 10), all parties filed prediscovery disclosure statements and
preliminary pretrial statements. ER Tab 29 (CR 54, 63-65, 67). The district court held a preliminary pretrial conference on
October 6, 1999, and issued an order requiring Kluver to respond to the pending summary judgment motions and scheduled the
pending motions for hearing. ER Tab 11; ER Tab 29 (CR 68-69). Paragraph 3 of the order provides, “The court will set down
a schedule for discovery, if warranted, following decision on the pending motions.” ER Tab 11.

In his brief opposing the State and Federal Defendants' motions for summary judgment, Kluver abandoned his claims based upon
the theories of *5  unconstitutional takings, denial of freedom of association/right to petition for grievances, and conspiracy
to violate his civil rights. ER Tab 29 (CR 75). Thus, all that remained were Kluver's claims under procedural due process and
equal protection theories. The district court heard argument on the pending motions on December 3, 1999, and took them under
advisement. ER Tab 29 (CR 85).

Two months later, while the State and Federal Defendants' motions for summary judgment were still pending decision by
the district court, Kluver filed a motion seeking to file a second amended complaint. ER Tab 23-24, 29 (CR 86-87). Kluver's
proposed second amended complaint maintained his claims under procedural due process and equal protection theories and
added a claim of retaliation against Kluver because of his exercise of First Amendment rights. Four state officials who had
been named as defendants in the first amended complaint were not named in the second amended complaint and the Federal
Defendants were named only in their individual capacity. ER Tab 23. Both the State and Federal Defendants filed briefs opposing
Kluver's motion. ER 29 (CR 88-89).

On March 31, 2000, the district court denied Kluver's motion to amend his first amended complaint and granted the State and
Federal Defendants' motions for summary judgment. ER Tab 26, 27, 29 (CR 90-91).

*6  Kluver appeals the denial of his motion under Fed. R.Civ.P. 56(f), the grant of summary judgment in favor of the State and
Federal Defendants, and the denial of his motion to amend his first amended complaint.

STATEMENT OF FACTS

Kluver's suit arises from his application dated September 23, 1995, for state inspection services at a meat packing plant in
Laurel, Montana. ER Tab 4. However, to understand the claims and defenses of the parties and the relationship of the State and
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Federal Defendants, it is necessary to discuss the relationship of federal and state laws providing for meat inspection services,
and previous events involving Kluver and his corporation, the Yellowstone Meat Company (“YMC”).

I. PERTINENT FEDERAL AND STATE LAWS AND RULES

The Federal Meat Inspection Act (“FMIA”), 21 U.S.C. §§ 601 to 680, contains a Congressional statement of findings that
includes the following:

It is essential in the public interest that the health and welfare of consumers be protected by assuring that
meat and meat food products distributed to them are wholesome, not adulterated, and properly marked,
labeled, and packaged.

21 U.S.C. § 602.

The FMIA requires the Secretary of Agriculture (“Secretary”) or his delegate to cause the inspection of certain livestock, their
carcasses, and meat products that are to be used in commerce (21 U.S.C. §§ 603 to 606), and of *7  facilities that process
meat for distribution in commerce (21 U.S.C. § 608). The Secretary may refuse to provide inspection services (or withdraw
previously granted inspection services) when the Secretary determines that an applicant for, or recipient of, such services is
unfit to engage in any business requiring inspection under the FMIA. An applicant or recipient may be considered unfit to
receive federal inspection services when the applicant or recipient, or anyone “responsibly connected” with the applicant or
recipient, has been convicted of any felony. Similarly, if an applicant or anyone “responsibly connected” with the applicant has
been convicted of more than one violation of any law, other than a felony, based upon the acquiring, handling, or distribution
of unwholesome, mislabeled, or deceptively packaged food, or upon fraud in connection with transactions in food, they may
be considered unfit to receive federal inspection services. 21 U.S.C. § 671.

Under 21 U.S.C. § 661, the Secretary is authorized to cooperate with an appropriate state agency to develop and administer
a state inspection program in any state which has enacted a state meat inspection law that imposes inspection and sanitation
requirements that are “at least equal” to those imposed by the FMIA. 21 U.S.C. § 661(a)(1). The State of Montana has enacted
such a state meat inspection law, the Meat and Poultry Inspection Act (“MPIA”). Mont. Code Ann. §§ 81-9-216 to -220 and
-226 to -236.

*8  The MPIA establishes a state meat inspection program that is supervised by the chief meat inspector, who is appointed
by the Board of Livestock (“Board”). Mont. Code Ann. § 81-9-226. A person or entity seeking to process meat may apply
to the Board for state meat inspection service. Mont. Code Ann. § 81-9-227(1). In accordance with the cooperative Federal/
State arrangement, Montana law directs the Board to “adopt rules consistent with the requirements of the rules of the [USDA]
governing meat inspection.” Mont. Code Ann. § 81-9-220. In response to that direction, the Board promulgated Mont. Admin.
R. 32.6.712, which incorporates many of the Secretary's rules under the FMIA, including 9 C.F.R. § 304, which governs the
granting or refusal of applications for inspection services. In addition, the Board is responsible for cooperating with the Secretary
in receiving assistance in developing the state program. Mont. Code Ann. § 81-9-233(2).

Because the FMIA requires that the state program impose requirements that are “at least equal” to those imposed by the FMIA
(21 U.S.C. § 661(a)(1)), and because USDA officials are authorized to cooperate with a state in developing and administering
the state's meat inspection program (9 C.F.R. § 321.1(a)), and because Montana has incorporated many of the Secretary's rules
(Mont. Admin. R. 32.6.712), a working relationship exists between the federal and state officials who administer the meat
inspection program.

*9  II. HISTORICAL BACKGROUND
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Mr. Rudy Stanko (“Stanko”) was convicted in federal court in 1981 of conspiring to violate the FMIA, a felony. In 1984, while
on probation, Stanko was again convicted of the felony of conspiring to violate the FMIA. In 1993 Stanko was convicted under
Montana law for buying cattle without a dealer's license. In 1994 Stanko was convicted under Montana law for acting as an
agent for a livestock dealer without a license and for exporting cattle without a brand inspection. SER 12, 25.

In August 1992, Stanko leased the meat packing facility in Laurel, Montana. In June 1993, the month that Kluver's corporation,
YMC, was incorporated, Stanko assigned the lease of the Laurel facility to YMC. YMC then applied for federal meat inspection
services for the Laurel facility. SER 13. Federal Defendant Van Blargan reviewed YMC's application. During a telephone
conversation with Kluver in September 1993, Van Blargan asked about Stanko's involvement with YMC. Kluver said that
Stanko was a consultant who would buy cattle for YMC and advise on its operations. Van Blargan opined that Stanko was
responsibly connected to YMC and that YMC's application for inspection services likely would be denied. Later, YMC withdrew
its application for federal meat inspection services for the Laurel facility. SER 13-14.

*10  In December 1993, YMC leased a meat processing facility in Forsyth, Montana, known as the Modem Locker Plant from
its owner, James Wilson (“Wilson”). Wilson had allowed his prior grant of federal inspection services to lapse. However, in
January 1994, Wilson reapplied for federal inspection services and the application was granted. The lease of the plant by YMC
was not disclosed on the application. SER 14, 25.

In May 1994, the USDA commenced an administrative action under the FMIA to withdraw federal inspection services from
Wilson d/b/a Modem Locker Plant. The complaint named as respondents Wilson, YMC, and Stanko. The basis for the action
was that Stanko was responsibly connected to YMC, which was leasing the plant. SER 10. A three-day hearing commenced
in Billings, Montana, before Administrative Law Judge (“ALJ”) James W. Hunt. YMC was represented during the proceeding
by its president, Kluver. SER 11.

In December 1994, ALJ Hunt found that Stanko was responsibly connected with YMC, and that Wilson d/b/a Modern Locker
Plant, YMC, and Stanko were unfit to engage in any business requiring inspection service under the FMIA, and ordered that
inspection services be indefinitely withdrawn from Wilson d/b/a Modem Locker Plant. SER 26-27. Respondents appealed the
decision to the USDA Judicial Officer, who affirmed the ALJ's decision in April 1995. ER Tab 3, ¶ 4d; In re Wilson, 54 Agric.
Dec. 141 (1995). A petition for review was filed *11  with the Court of Appeals for the Ninth Circuit. This Court denied the
petition for review of the USDA decision on December 20, 1996. Wilson v. United States Dep't of Agriculture, No. 95-70403
(9th Cir. Dec. 20, 1996) (SER 28-33).

The ALJ found that “Kluver, by his own admission, is not very knowledgeable about the cattle slaughtering and meat packing
business,” (SER 11), and that Kluver described Stanko as a “consultant” to YMC who comes to the office of YMC every day
and without whom YMC could not operate. SER 15-16. The ALJ determined that Brasel, who was “the titular plant manager”
of the Modem Locker Plant, had been hired by Stanko to work for YMC, and had been made a vice president of YMC by
Kluver. Brasel testified that Stanko directed operations at the Modern Locker Plant and that he talked with Stanko almost daily.
SER 15. Stanko visited Modem Locker Plant two or three times a week, but generally directed operations by telephone from
his office at YMC. SER 16.

The ALJ stated, “The evidence in this case is overwhelming that Stanko exercises extensive managerial authority for
Yellowstone [YMC] at Modem Locker: He hires workers, including the plant manager; he determines their pay; he buys and
sells cattle; he sells the plant's products; he negotiates agreements; he arranges for product transportation; he signs checks and
documents on Yellowstone's [YMC's] behalf; and, though he does it mostly by phone, he directs operations at the Modem
Locker plant.” SER 19.

*12  The ALJ described Stanko's felony convictions as “serious offenses that directly impeded the inspection process,” (SER
22), and stated that “the recent conduct of all the respondents in this case--Stanko, Yellowstone [YMC], and Wilson--also does
little to inspire confidence that any of them have demonstrated the integrity to be trusted to comply with the inspection standards
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required under the [FMIA] to insure that the public's health and safety is not endangered.” SER 22. The ALJ characterized the
conduct of YMC “as a deliberate attempt to circumvent FSIS [Food Safety and Inspection Service, USDA] and the regulations
by surreptitiously entering into a lease arrangement.” SER 23. The ALJ declared, “Respondents Yellowstone [YMC], Stanko,
and Wilson have offered no explanation or justification for their devious actions.” SER 23. The ALJ concluded, “Respondents ...
are unfit to engage in any business requiring inspection service under [FMIA].” SER 26.

In September 1995, when Kluver applied for state meat inspection services for the Laurel meat packing plant, State Defendant
Sheets, D.V.M., the Chief Meat Inspector, was knowledgeable of these USDA proceedings. ER Tab 3, ¶ 4. While Kluver's
application did not mention YMC or Stanko or any other corporation or person as responsibly connected with the proposed
meat packing operation, Dr. Sheets was aware of the prior relationship between Kluver, YMC, and Stanko. ER Tab 3, ¶¶ 4a,
5. In fact, Kluver and Stanko had previously met with Dr. Sheets *13  seeking meat inspection services for YMC at the same
location for which Kluver was now seeking such services. ER Tab 5.

Dr. Sheets caused a copy of Kluver's application to be sent to the Federal Defendants, and Dr. Sheets consulted with the Federal
Defendants concerning Kluver's application for state meat inspection services and the USDA's administrative determination
regarding unfitness and the responsible connection of Stanko to Kluver's plant. SER 60-61, ¶¶ 27, 30. Such consultation was
explicitly authorized by law and rule. Mont. Code Ann. § 81-9-233(2); 9 C.F.R. § 321.1(a).

Dr. Sheets, cognizant of his responsibility to protect the public health, believed he could not ignore the prior USDA decision.
As a result, on October 27, 1995, he sent a letter to Kluver requesting additional information. ER Tab 3, ¶ 4; Tab 5. Dr. Sheets
had specific authority under state law to require this information. Mont. Code Ann. § 81-9-227(1)(e). Nevertheless, Kluver
responded by accusing Dr. Sheets of stonewalling his application and refused to provide much of the requested information.
Kluver questioned the definition of a “responsibly connected person” and asserted that in his view, he is the only such person.
ER Tab 16. By letter dated January 29, 1996, Dr. Sheets again wrote to Kluver and explained what information was still required
in order to make the application complete. Dr. Sheets requested satisfactory answers to whether Stanko would be responsibly
connected to the operation of the Laurel plant; the name *14  under which the business would acquire permits and operate; more
specific information about plant operating hours; and whether Kluver, who listed his home address as Pompano Beach, Florida,
intended to serve as manager of the processing plant. ER Tab 7. Kluver did not provide the information. ER Tab 3, ¶¶ 9-11.

Kluver and Stanko addressed the meeting of the Board of Livestock held in July 1996. SER 37, ¶ 11; 40-41. Kluver requested
that the Board approve Stanko's involvement in the operation of a meat packing facility. The Board requested advice from its
legal counsel and denied the request at its meeting in September 1996. SER 37, ¶¶ 11-12; 40-47.

In July 1997, Kluver's attorney wrote a letter to Dr. Sheets requesting that the application be granted or denied. ER Tab 3, ¶
13. The application, however, was still not complete and the Department of Livestock, through its counsel, determined that no
action could be taken until the application was completed. SER 34.

Dr. Sheets retired in October 1997. ER Tab 3, ¶ 2.

In January 1998, an attorney representing Kluver addressed the Board at its meeting (SER 37, ¶ 13), and requested that the
Board accept or deny Kluver's application (SER 48-50). At its meeting in March 1998, the Board responded to Kluver's attorney
by requesting that Kluver submit a new application. SER 37-38, *15  ¶ 14; 51-52. Defendant Petersen, the Board's executive
officer, sent a letter to Kluver's attorney, explaining “that it would be more appropriate under the circumstances for Mr. Kluver
to re-apply because the incomplete application has been on file for a period of time and there may have been serious changes
which would make the original application out-of-date.” The Board requested a list of persons responsibly connected to the
proposed operation and a description of their duties. ER Tab 19. By letter dated July 5, 1998, Kluver informed Petersen, “I see
no reason to submit yet another application.” SER 38, ¶ 15; 53.
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In June 1998, Kluver's attorney filed a petition with the Montana Supreme Court as attorney for Stanko. The petition asked the
Court to assume original jurisdiction of a declaratory judgment action and named the Department of Livestock, the Board, and
Board members as respondents. The petition alleged that the Board would not grant Kluver a license to operate a meat packing
plant if Stanko is responsibly connected to the business. On July 21, 1998, the Montana Supreme Court dismissed the petition
for not satisfying a criterion for exercising original jurisdiction. SER 38, ¶¶ 16-17.

Kluver's initial complaint in federal court in this matter was filed on February 1, 1999. ER Tab 29 (CR 1).

*16  SUMMARY OF THE ARGUMENT

The legal principles that apply in this case are well established. The district court correctly granted the Defendants' motions
for summary judgment because they had qualified immunity from suit. The structure for analyzing qualified immunity issues
requires a three-part test. First, the plaintiff must satisfy the threshold requirement of alleging the violation of a constitutional
or other federally-protected right. Second, the plaintiff must prove that the contours of the constitutional right were clearly
established at the time of the challenged conduct. Third, the plaintiff must set forth specific facts and evidence from which
the court can conclude that a reasonable official, given the information possessed by the defendant at the time, would have
understood that the alleged conduct violated the plaintiff's clearly established right. Kluver failed to allege facts which would
show any violations of clearly established constitutional rights, and he failed to provide any cases which would show that the
actions of the Federal and State Defendants were not objectively reasonable and lawful under the circumstances of this case.

Similarly, the district court did not abuse its discretion in refusing to stay its ruling on the summary judgment motion so that
Kluver could conduct discovery. In the context of actions where defendants have raised their qualified immunity as a bar to
suit, the law concerning discovery is well-established. The Supreme *17  Court explicitly formulated qualified immunity as
an objective standard to permit resolution of claims on summary judgment before discovery was allowed. Unless the complaint
alleges, in non-conclusory terms, actions which a reasonable person could not have believed lawful and which the defendant
disputes having taken, discovery prior to the resolution of the claim to qualified immunity is inappropriate.

The district court did not abuse its discretion in denying Kluver's motion to file a second amended complaint. The district
court correctly found that Kluver provided no new facts but rather simply a new theory: retaliation for the exercise of First
Amendment rights. The facts relied upon by Kluver for his allegation of retaliation were all facts of which he was aware prior to
the filing of the original complaint, and Kluver offered no explanation as to why this theory could not have been brought in the
original complaint. Additionally, the district court correctly found that the proposed amendments to the first amended complaint
would be subject to dismissal or summary judgment in favor of the State and Federal Defendants and therefore would be futile.

*18  ARGUMENT

I. THE DISTRICT COURT CORRECTLY GRANTED SUMMARY JUDGMENT ON BEHALF OF STATE AND
FEDERAL DEFENDANTS ON THE BASIS OF QUALIFIED IMMUNITY.

Kluver argues on appeal that the district court erred when it determined that there were no issues of material fact and that
judgment should be entered on behalf of all the State and Federal Defendants. Kluver argues that his due process rights were
violated when he was not provided a hearing prior to the requests for additional information by Dr. Sheets. Kluver also argues
that his rights to equal protection were violated when additional information was requested from him and not from other
applicants for state inspection services. Appellant's Br. at 35-36.

A. Standard of Review
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A grant of summary judgment is reviewed de novo. Eg., Margolis v. Ryan, 140 F.3d 850, 852 (9th Cir. 1998). The review of
the Court of Appeals is governed by the same standard used by the district court under Fed. R.Civ.P. 56(c). E.g., Jesinger v.
Nevada Fed. Credit Union, 24 F.3d 1127, 1130 (9th Cir. 1994). The appellate court determines whether there are any genuine
issues of material fact and whether the district court correctly applied the substantive law. Id. This same standard applies to a
review of a district court's discussion regarding qualified immunity in the context of a claim alleging violations of constitutional
rights. Devereaux v. Perez, 218 F.3d 1045, 1051 (9th Cir. 2000).

*19  B. The District Court Correctly Found That Kluver Failed to Allege Violations of Clearly Established Constitutional
Rights and the State and Federal Defendants Were Entitled to Qualified Immunity.

Although this case involves suits under 42 U.S.C. § 1983 against state officials and a Bivens action against federal officials,
“the qualified immunity analysis is identical under either cause of action.” Wilson v. Layne, 526 U.S. 603, 609 (1999). The
Supreme Court established qualified immunity in actions for damages brought against government employees under § 1983 in
the case of Harlow v. Fitzgerald, 457 U.S. 800 (1982). As qualified immunity was initially described by the Court, government
employees or officials are “shielded from liability for civil damages insofar as their conduct does not violate clearly established
statutory or constitutional rights of which a reasonable person would have known.” Id. at 818. Even though a right may be
clearly established as a general principle, defendants could still assert qualified immunity if a reasonable person under the same
circumstances would not have known that his/her conduct was illegal. Id. at 818-19. A government official is immune unless no
reasonably competent official in the defendant's position would believe the conduct to be constitutional. Malley v. Briggs, 475
U.S. 335, 341 (1986). Hence, the issue is whether the law was clear in relation to the specific facts confronting the defendant
when he/she acted. *20  Anderson v. Creighton, 483 U.S. 635, 639-41 (1987). The intent of qualified immunity is to provide
officials with the ability to anticipate when their conduct may give rise to liability. Id. at 646.
The qualified immunity standard “gives ample room for mistaken judgments” by protecting “all but the plainly incompetent
or those who knowingly violate the law.”

Hunter v. Bryant, 502 U.S. 224, 229 (1991) (per curiam) (quoting Malley v. Briggs, 475 U.S. 335, at 343, 341 (1986)).

The Supreme Court refined the structure for analyzing qualified immunity issues by setting forth a three-part test in Siegert v.
Gilley, 500 U.S. 226 (1991). First, the plaintiff must satisfy the threshold requirement of alleging the violation of a constitutional
or other federally-protected right. Second, the plaintiff must prove that the contours of the constitutional right were clearly
established at the time of the challenged conduct. Third, the plaintiff must set forth specific facts and evidence from which
the court can conclude that a reasonable official, given the information possessed by the defendant at the time, would have
understood that the alleged conduct violated the plaintiff's clearly established right. Accord Romero v. Kitsap County, 931 F.2d
624, 627 (9th Cir. 1991).

The plaintiff bears the burden of proving the existence of a clearly established right at the time of the allegedly impermissible
conduct. E.g., Maraziti v. First Interstate Bank, 953 F.2d 520, 523 (9th Cir. 1992). A right is clearly established if the only
reasonable conclusion from binding authority was *21  that the right existed. Blueford v. Prunty, 108 F.3d 251, 255 (9th Cir.
1997). Whether the law was clearly established is a question of law for the Court to decide. Elder v. Holloway, 510 U.S. 510,
516 (1994); Mendoza v. Block, 27 F.3d 1357, 1360-61 (9th Cir. 1994). That is, the court asks whether a reasonable official could
have believed his/her conduct to be lawful, in light of clearly established law and the circumstances surrounding the particular
incident. Wilson v. Layne, 526 U.S. 603, 615 (1999).

Abstract, generalized allegations about alleged violations of federal rights are insufficient to state a claim that can overcome
the bar of qualified immunity:

[O]ur cases establish that the right the official is alleged to have violated must have been “clearly
established” in a more particularized, and hence more relevant, sense: The contours of the right must be
sufficiently clear that a reasonable official would understand that what he is doing violates that right. This
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is not to say that an official action is protected by qualified immunity unless the very action in question
has previously been held unlawful, but it is to say that in the light of pre-existing law the unlawfulness
must be apparent.

Anderson v. Creighton, 483 U.S. 635, 640 (1987) (citation omitted). Therefore, a complaint may be dismissed or judgment
rendered in favor of defendants where the plaintiff cites no case law to support the contention that the conduct of the defendants
violated clearly established constitutional or statutory rights, or cites no case where the defendant had been held liable on similar
facts. Wilson v. Layne, 526 U.S. 603, 617 (1999).

*22  If, however, the plaintiff proves the existence of a clearly established right, then “the court should ask whether the
[defendants] acted reasonably under settled law in the circumstances.” Hunter v. Bryant, 502 U.S. 224, 228 (1991) (per curiam).
It is only after the court first determines that a constitutional violation has occurred that this second step of inquiry is appropriate.
Anderson v. Creighton, 438 U.S. 635, 640-41 (1987).

In the particularized and relevant sense required by Anderson v. Creighton, the district court correctly found that Kluver failed
to allege the violation of a clearly established federally-protected right. The district court was also correct in holding that, under
the circumstances of this case, it was reasonable for the State and Federal Defendants to have believed that their conduct was
lawful. In light of the USDA administrative hearing record (SER 10-27), the suggestion by the Federal Defendants and the
decision by the State Defendants to require Kluver to provide additional information was objectively reasonable and not in
violation of clearly established law. Therefore, the Defendants are protected by qualified immunity. Wilson v. Layne, 526 U.S.
603, 614-18 (1999). Each of these contentions is fully addressed below.

1. Kluver Was Not Denied Procedural Due Process.

Procedural due process is a constitutional right which serves to ensure that a person in jeopardy of the loss of a protected liberty
or property right be given *23  notice of the case against him and the opportunity to be heard on the issues of that case. Matthews
v. Eldridge, 424 U.S. 319, 348 (1976). Therefore, analysis of a procedural due process claim requires considering whether the
plaintiff has been deprived of a protected liberty or property right and, if so, whether the process afforded satisfied constitutional
minimums. Zinermon v. Burch, 494 U.S. 113, 125-26 (1990); Board of Regents v. Roth, 408 U.S. 564, 569-70 (1972).

Kluver's claim of denial of procedural due process was stated in conclusory terms. ER Tab 1, ¶¶ 41-42. Kluver did not identify
the protected interest of which he had been deprived, when the deprivation occurred, or how the process afforded violated
constitutional requirements.

Plaintiff's submissions ... suffer from an excess of allegations, and a glaring absence of any detailed
explanations. It is not sufficient to claim that due process has been violated; a party, must state exactly
how and when and by whom due process was violated. This burden requires a degree of specificity that
Plaintiff's submissions clearly lack.

Smith v. Ricks, 798 F. Supp. 605, 609 (N.D. Cal. 1992) (summary judgment granted for antitrust defendants), aff'd, 31 F.3d
1478 (9th Cir. 1994).

Property interests do not have their genesis in the United States Constitution. Property interests are created and defined by
existing rules or understandings that stem from such independent sources as state law. Board of Regents v. Roth, 408 U.S.
564, 577 (1972), For state meat inspection services to *24  be a property interest, Kluver must “have a legitimate claim of
entitlement to” such services. Id. Nothing in the Montana MPIA grants Kluver (or anyone else) a clear entitlement to state
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inspection services. Under Montana law, “a property right will not exist where there is broad discretion involved in the award
of a benefit.” ISC Distrib., Inc. v. Trevor, 273 Mont. 185, 194, 903 P.2d 170, 175 (1995).

With respect to state meat inspection services, an application must be submitted which includes information required by the
chief meat inspector. Mont. Code Ann. § 81-9-227(1)(e). Before inspection services are authorized, the applicant must meet
the requirements of the MPIA. Mont. Code Ann. § 81-9-227(2). The Act requires that the Board of Livestock “adopt rules
consistent with the requirements of the rules of the U.S. department of agriculture governing meat inspection.” Mont. Code Ann.
§ 81-9-220. The Board has incorporated by reference federal rules on meat inspection. Mont. Admin. R. 32.6.712 (incorporating
various rules of the United States Department of Agriculture published in 9 C.F.R.). One of the incorporated rules, 9 C.F.R. §
304.2(b), vests substantial discretion in the chief meat inspector, who “is authorized to grant inspection upon his determination
that the applicant and the establishment are eligible therefore and to refuse to grant inspection at any establishment if he
determines that it does not meet the requirements.”

*25  Plainly, the determination whether an applicant may receive state meat inspection services is a discretionary determination.
Thus, applicants for such inspection services have no property right. Cf. ISC Distrib., Inc. v. Trevor, 273 Mont. 185, 194-95,
903 P.2d 170, 175 (1995) (business responding to State's request for proposals but not awarded a contract had no property right
upon which to base a due process claim under 42 U.S.C. § 1983); Akhtar v. Van De Wetering, 197 Mont. 205, 218, 642 P.2d
149, 156 (1982) (denial of tenure to college professor was a discretionary decision that denied no property interest); Mogan
v. City of Harlem, 238 Mont. 1, 6-7, 775 P.2d 686, 689 (1989) (builder had no property interest in permits for connection to
city's water and sewer systems).

While Kluver claimed violation of his rights to due process as to all of the State and Federal Defendants, he has not alleged what
specific process was denied him by the Federal Defendants or what property right was denied him by the Federal Defendants.
Federal Defendants have no authority under the MPIA either to grant or to deny an application for inspection services. This
authority rests in the Montana Board of Livestock. Mont. Code Ann. §81-9-227(2). Therefore, there can be no claim of denial
of due process as to the Federal Defendants for failure to grant such an application. The actions of the Federal Defendants in
providing assistance to the State Defendants by suggesting additional information which would help to determine who was
responsibly connected to the business is *26  contemplated by law (21 U.S.C. § 661(a); Mont. Code Ann. § 81-9-233(2)) and
certainly not in violation of any of Kluver's constitutional rights. Kluver has not argued, nor can he argue, that his rights to due
process are somehow violated by the actions of the Federal Defendants.

Kluver's reliance on Montana cases discussing a property right under Montana's Constitution to carry on a business is misplaced.
Appellant's Br. at 32. Obviously, a generalized right to carry on a business is not the same as a right to conduct a particular
business, such as one requiring state meat inspection services. The Montana Supreme Court recognizes that the right to carry
on a business is not absolute. For example, a case cited by Kluver, Billings Assoc. Plumbing, Heating & Cooling Contractors
v. State Bd. of Plumbers, 184 Mont. 249, 602 P.2d 597 (1979), upheld concurrent regulation of plumbing contractors by the
City of Billings and the State of Montana. The court described the regulation of plumbers as “a valid exercise of police power
over a lawful business.” Id., 184 Mont. at 253, 602 P.2d at 600.

Kluver's argument that he was entitled to a hearing before Dr. Sheets could require him to submit additional information in
support of his application for state meat inspection services makes no sense conceptually or legally. Appellant's Br. at 33-34.
Kluver was an applicant for state meat inspection services. He did not already have such services for the Laurel plant. Thus,
he did not “possess” any *27  state inspection services of which the state could deprive him. “The Fourteenth Amendment's
procedural protection of property is a safeguard of the security of interests that a person has already acquired in specific benefits.”
Board of Regents v. Roth, 408 U.S. 564, 576 (1972). For this reason, Kluver's reliance on Soranno's Gasco, Inc. v. Morgan,
874 F.2d 1310 (9th Cir. 1989), is misplaced. In that case the plaintiff had a permit which government officials suspended. In
contrast, Kluver had no grant of state inspection services. Additionally, the court in Soranno's Gasco, Inc. determined that no
due process rights were violated when the plaintiff's permits were suspended as adequate procedures were available. Id. at 1318.
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Even if Kluver had some protected interest in state meat inspection services, he has no constitutional claim unless the state
procedures under which the Defendants acted are unconstitutional or state law does not provide an adequate post-deprivation
remedy for their conduct. Hudson v. Palmer, 468 U.S. 517, 533 (1984). Kluver was provided notice and an opportunity to be
heard as required by Due Process. Mathews v. Eldridge, 424 U.S. 319, 333 (1976). Both letters from Dr. Sheets gave Kluver
notice of the reason for the request for additional information. ER Tab 3, ¶¶ 4, 10; Tab 5; Tab 7.

Kluver was given the opportunity to present matters to the Board of Livestock, in person and through counsel. Kluver and
Stanko addressed a meeting *28  of the Board in July 1996. SER 37, ¶ 11; 40-41. Kluver's counsel addressed the Board in
January 1998. SER 37, ¶ 13; 48-50. Obviously, due process is not denied simply because the government official does not take
the action requested. In addition, Montana's Administrative Procedure Act provided access to state court for review of agency
action (and failure to act). Mont. Code Ann. tit. 2, ch. 4, pt. 7; cf. State ex rel. Great Falls Gas Co. v. Department of Public
Serv. Regulation, 169 Mont. 68, 544 P.2d 815 (1976) (per curiam) (Public Service Commission ordered to act on application
for rate increase).

Kluver appears to argue that before Dr. Sheets required additional information from him concerning his application, he should
have been provided the same kind of due process which was accorded by the USDA when it filed an administrative complaint
to remove federal meat inspection services for Modern Locker Plant. Appellant's Br. at 33-34. While Montana adopted many of
the substantive rules promulgated by the Secretary under the FMIA (Mont. Admin. R. 32.6.712), it did not adopt the Secretary's
procedural rules (9 C.F.R. pt. 335) as Montana provides this process under the Montana Administrative Procedure Act. Mont.
Code Ann. tit. 2, ch. 4, pt. 6. Under 21 U.S.C. § 661(a)(l), a state meat inspection program must impose inspection and
sanitation requirements “at least equal” to the federal program. However, the statute does not address the procedures that the
state program must follow for requesting information from *29  applicants for state inspection services. Kluver was not denied
any constitutional rights to due process under the facts of this case.

2. Kluver Was Not Denied Equal Protection.

Kluver's equal protection theory is not clearly set forth in his first amended complaint. On the one hand, he avers that his equal
protection claim is based upon the additional information requested by Defendant Sheets. Kluver alleges that the “action in
insisting that Plaintiff provide the additional information was based solely on the USDA investigation” and that “the facts of
that investigation were outdated and irrelevant to the Plaintiffs' [sic] application for a state-licensed meat processing plant.” ER
Tab 1, ¶ 30. On the other hand, Plaintiff avers that the rationale for the Defendants' actions is discrimination against Plaintiff
because of his friendship with Stanko, who has publicly expressed anti-Semitic sentiments. ER Tab 1, ¶ 35.

The declaration of Dr. Sheets explains that Kluver is unique in that he is the president of a corporation that was found to be unfit
for federal inspection services by the USDA. ER Tab 3, ¶¶ 4-7; SER 10-27. Applying the usual framework for Equal Protection
analysis shows that Kluver has no claim. To be valid under the Equal Protection Clause of the Fourteenth Amendment, a state
action need only have a fair relation to a legitimate public purpose, unless there is invidious discrimination against a suspect
class or a burden on the exercise of a fundamental *30  right. E.g., Kadrmas v. Dickinson Pub. Sch., 487 U.S. 450, 457-58
(1988). While the equal protection clause appears only in the Fourteenth Amendment, the Supreme Court has held that the
Fifth Amendment Due Process Clause incorporates the principles of equal protection and thus protects against discriminatory
legislative classifications by the Federal government as well. See Adarand Construction. Inc. v. Pena, 515 U.S. 200, 212-18
(1995).

Montana's Meat and Poultry Inspection Act (Mont. Code Ann. §§ 81-9-216 to - 220 and -226 to -236) is plainly a valid exercise
of its police power that is rationally related to the legitimate state purpose of protecting the public health. E.g., Sligh v. Kirkwood,
237 U.S. 52, 61 (1915). The request for additional information, as provided for under the MPIA, certainly has a fair relation
to a legitimate public purpose.

Appellate Case: 13-2187     Document: 01019154946     Date Filed: 11/08/2013     Page: 14     

32 of 156

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132346&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_533
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976142314&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_333
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976112500&pubNum=661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976112500&pubNum=661&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1012680&cite=MTADC32.6.712&originatingDoc=Iaaa3b60963d111d8b842806ea38c8432&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS661&originatingDoc=Iaaa3b60963d111d8b842806ea38c8432&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988082118&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_457
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988082118&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_457
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995125532&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_212
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995125532&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_212
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1002018&cite=MTST81-9-216&originatingDoc=Iaaa3b60963d111d8b842806ea38c8432&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915100543&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_61
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915100543&pubNum=780&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_780_61


Howard KLUVER, Appellant, v. G. H. SHEETS, et al., Appellees., 2000 WL 33986949...

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 14

Additionally, there is no invidious discrimination against a suspect class under the facts of this case. The group consisting of
friends of Caucasians with anti-Semitic sentiments (ER Tab 1, ¶ 35) is not a suspect class. Cf. McCalden v. California Library
Ass'n, 955 F.2d 1214, 1223 (9th Cir. 1992) (group of “Holocaust revisionists” was not a protected class within meaning of 42
U.S.C. § 1985(3)).

Finally, there is no burden on the exercise of a fundamental right. No fundamental right exists to state meat inspection services.
Cf.  *31  Plyler v. Doe, 457 U.S. 202, 217 n.15 (1982) (generally, fundamental rights have source in Constitution).

Kluver ignores his unique circumstances and asserts that he was treated differently from other applicants. Kluver has presented
nothing to show that any other applicant had been found to be unfit for federal inspection services. Thus, his equal protection
claim fails because there is no unjust discrimination between Kluver and anyone else who is similarly situated. Cf. Patel v.
Penman, 103 F.3d 868, 875-76 (9th Cir. 1996) (inspection program that led to motel closure could not have violated equal
protection rights since similarly situated property owners were inspected).

The affidavit of one of Kluver's attorneys concerning his review of various applications for inspection provides no support for
Kluver's equal protection claims. None of the applicants is identified as having been denied federal meat inspection services.
The only applicant identified with a felony conviction lists his conviction as for “ASSULT” [sic], which is significantly different
from convictions for violations of the FMIA. ER Tab 22, Ex. D.

More fundamentally, Kluver has sued individuals. The affidavit of Kluver's counsel does not identify any Defendant whose
signature appears on any of the applications. Examination of the applications attached to the affidavit of Kluver's counsel shows
that none of the Defendants signed any of the applications. ER Tab *32  22. The application of the only person with a felony
conviction is dated “4-16-98.” ER Tab 22, Ex. D. State Defendant Dr. Sheets retired in October 1997. ER Tab 3, ¶ 2. State
Defendant Dr. Lee did not replace Dr. Sheets as Chief Meat Inspector until June 5, 1998. SER 38, ¶ 18. Neither Dr. Sheets nor Dr.
Lee can be faulted for a licensing that occurred during a period of time when neither one of them was the chief meat inspector.

II. THE DISTRICT COURT CORRECTLY DENIED KLUVER'S MOTION, PURSUANT TO FED. R. CIV. P. 56(f),
TO STAY A DETERMINATION ON THE STATE AND FEDERAL DEFENDANTS' MOTIONS FOR SUMMARY
JUDGMENT PENDING DISCOVERY.

Kluver also appeals the district court's denial of his motion to stay a determination on State and Federal Defendants' motions for
summary judgment pending the completion of discovery. Kluver argues that he should have been allowed to pursue discovery
on the issue of qualified immunity prior to the court's ruling on this issue. Appellant's Br. at 25. As set forth below, the district
court's denial of Kluver's Rule 56(f) motion was not an abuse of discretion.

A. Standard of Review

The denial of a motion under Fed. R.Civ.P. 56(f) for a continuance of summary judgment pending further discovery is reviewed
for an abuse of discretion. Nidds v. Schindler Elevator Corp., 113 F.3d 912, 921 (9th Cir. 1996). The moving party bears the
burden of showing how the information sought would *33  have precluded summary judgment. E.g., Margolis v. Ryan, 140
F.3d 850, 853-54 (9th Cir. 1998).

B. The District Court Correctly Denied the Rule 56(f) Motion Under the Law Governing Discovery in the Context of the
Defense of Qualified Immunity.

In the context of actions where defendants have raised their qualified immunity as a bar to suit, the law concerning discovery is
well established. The Supreme Court explicitly formulated qualified immunity as an objective standard to permit resolution of
claims on summary judgment before discovery was allowed. In order to defeat the defense of qualified immunity, the plaintiff
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must show that the constitutional rights allegedly violated were clearly established at the time of the incident and that the actions
of the governmental official were not objectively reasonable under the circumstances. Anderson v. Creighton, 483 U.S. 635,
641 (1987). The objective test to determine qualified immunity was developed in Harlow v. Fitzgerald, 457 U.S. 800 (1982):
[W]e conclude today that bare allegations of malice should not suffice to subject government officials either to the costs of trial
or to the burdens of broad-reaching discovery....

Reliance on the objective reasonableness of an official's conduct, as measured by reference to clearly established law, should
avoid excessive disruption of government and permit the resolution of many insubstantial claims on summary judgment.... Until
this threshold immunity question is resolved, discovery should not be allowed.

Id. at 817-18 (footnote omitted).

*34  This principle was reaffirmed in Mitchell v. Forsyth, 472 U.S. 511, 526 (1985), when the Court declared that “[u]nlesses
the plaintiff's allegations state a claim of violation of clearly established law, a defendant pleading qualified immunity is entitled
to dismissal before the commencement of discovery.”

Decision of this purely legal question permits courts expeditiously to weed out suits which fail the test
without requiring a defendant who rightly claims qualified immunity to engage in expensive and time
consuming preparation to defend the suit on its merits. One of the purposes of immunity, absolute or
qualified, is to spare a defendant not only unwarranted liability, but unwarranted demands customarily
imposed upon those defending a long drawn out lawsuit.

Siegert v. Gilley, 500 U.S. 226, 232 (1991).

As stated above, the existence of qualified immunity is framed in terms of objective reasonableness. “A public official is
entitled to immunity when his or her conduct is objectively reasonable as measured by reference to law clearly established at
the time of the incident in question.” Maraziti v. First Interstate Bank, 953 F.2d 520, 523 (9th Cir. 1992). “In ruling on qualified
immunity, the issue presented is a question of law: was defendant's conduct, as set forth in the statement of undisputed material
facts, reasonable ... under the law as it existed at the time?” Tachiquin v. Stowell, 789 F. Supp. 1512, 1520 (E.D. Cal. 1992).
Therefore, unless the complaint alleges, in nonconclusory terms, actions which a reasonable person could not have believed
lawful and which the defendant disputes having taken, discovery prior to the resolution of the claim to qualified *35  immunity
is inappropriate. Anderson v. Creighton, 483 U.S. 635, 646-47 n.6 (1987).

Kluver has the burden of showing the existence of a constitutional right, that the right was clearly established at the time of
the incident, and that reasonable defendants could not have believed their actions were lawful. As illustrated by the Supreme
Court's recent observation:

Petitioners have not brought to our attention any cases of controlling authority in their jurisdiction at the
time of the incident which clearly established the rule on which they seek to rely, nor have they identified
a consensus of cases of persuasive authority such that a reasonable officer could not have believed that his
actions were lawful.

Wilson v. Layne, 526 U.S. 603, 617 (1999). Accord Maraziti v. First Interstate Bank, 953 F.2d 520, 523 (1992). Kluver was
unable to contradict the material facts that pertain to the State and Federal Defendants' immunity and unable to cite any cases
even suggesting that to require additional information from an applicant for state meat inspection services, whose corporation
previously was found unfit for federal inspection services, violates any clearly established constitutional right. Under these
circumstances, Kluver was not entitled to discovery and the State and Federal Defendants were entitled to summary judgment
in their favor.
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If the plaintiff, without the benefit of any discovery, is unable to contradict any of defendant's undisputed
material facts, and if those facts establish immunity as a matter of law, the case is over without plaintiff
ever having the opportunity for discovery.

*36  Tachiquin v. Stowell, 789 F. Supp. 1512, 1518 (E.D. Cal. 1992) (emphasis in original).

A district court does not abuse its wide discretion with respect to discovery matters by staying discovery until issues of immunity
are resolved. Little v. City of Seattle, 863 F.2d 681, 685 (9th Cir. 1988); cf. Jones v. City & County of Denver, 854 F.2d 1206, 1211
(10th Cir. 1988) (discovery properly denied where plaintiff failed to show any connection between the information he would
seek in discovery and the validity of defendants' qualified immunity). For example, Kluver's counsel averred that she needed
to examine State Defendant Sheets about his understanding of the law and his good faith. ER Tab 9, ¶ 6. Such examination
would plainly be contrary to established law making qualified immunity a standard of objective legal reasonableness. “The
determination of qualified immunity under Harlow requires an objective, not subjective, analysis.” Tachiquin v. Stowell, 789
F. Supp. 1512, 1517 (E.D. Cal. 1992).

Kluver argues that he was disadvantaged by a non-party to the present case, the USDA. Kluver asserts that he was disadvantaged
by the “recalcitrant conduct” of the USDA in relation to a request made pursuant to the Freedom of Information Act (FOIA).
Appellant's Br. at 25-26. Not only is the FOIA request governed by statutes and regulations particular to such requests and
distinct from this action, Kluver's FOIA request was not made until approximately one month after the *37  original complaint
was filed in this matter. ER Tab 25, ¶¶ 4, 9. Additionally, even after the receipt of the requested FOIA materials, Kluver still
could provide no facts which would show the violation of any constitutional right.

Kluver also suggests that the local district court rules regarding discovery inhibited his ability to prosecute his case. Appellant's
Br. at 24-25. Kluver's discussion of the local district court rules, however, is irrelevant to the question of whether the district
court should have allowed any discovery in this matter prior to the determination on the motions for summary judgment. Even
had Kluver submitted discovery requests to the State and Federal Defendants, as allowed under the rules, Defendants would
have sought an order, based on the law related to the defense of qualified immunity, staying discovery pending the ruling on
the motions.

Kluver's Rule 56(f) argument misreads Anderson v. Creighton, 483 U.S. 635 (1987). His brief cites Anderson in support of his
view “that limited discovery shall be allowed and should be tailored to the threshold issue of qualified immunity.” Appellant's
Br. at 27. In fact, the Court said the opposite:

Thus, on remand, it should first be determined whether the actions the Creightons allege Anderson to have
taken are actions that a reasonable officer could have believed lawful. If they are, then Anderson is entitled
to dismissal prior to discovery.

Id. at 646 n.6.

*38  Similarly, in this case there is no dispute about what Dr. Sheets and the other State and Federal Defendants did. The
findings and determination of the administrative law judge outlining the relationships between Stanko, YMC, and Modem
Locker Plant and finding them unfit for federal meat inspection services are in the record. SER 10-27. The memo from
Federal Defendant Hoffman to Dr. Sheets suggesting the type of additional information which would be helpful to support
Kluver's application for state meat inspection services is in the record. ER Tab 13. The letters of Dr. Sheets requiring additional
information from Kluver to support his application for state inspection services are in the record. ER Tab 5, 7. The subsequent
letter of State Defendant Petersen requesting a new application and answers to two supplemental questions is in the record. ER
Tab 19. In his second letter dated January 29, 1996, Dr. Sheets narrowed his requests for additional information to four topics:
(1) whether Stanko is responsibly connected to the operation of the plant; (2) the name the plant will operate under; (3) specific
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information about the hours of weekly plant operation; and (4) the name of the plant manager. ER Tab 7. The fact is that Kluver
refused to provide this information. ER Tab 3, ¶ 11; SER 38-39,¶¶ 15, 20; SER 53.

The motions for summary judgment of State and Federal Defendants presented pure issues of law for the district court to resolve
based on the undisputed facts in the record. Kluver's first amended complaint failed to state a *39  claim and, even if it did, any
claim would be barred by limitations and qualified immunity. The information sought through discovery was not necessary to
the determination of the motions for summary judgment. The burden was on Kluver (1) to show the existence of some clearly
established constitutional right which, given the facts alleged, was violated by either the State or the Federal Defendants, and (2)
to show that the actions of the State and Federal Defendants were not objectively reasonable under the circumstances of the case.

Additional discovery was not necessary for the district court's determination of the motions for summary judgment. City of
Springfield v. Washington Pub. Power Supply Sys., 752 F.2d 1423, 1427 (9th Cir. 1985). The district court did not abuse its
discretion when denying Kluver's Rule 56(f) motion and ordering that a discovery schedule would be set if warranted after the
court ruled on the pending motions.

III. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION BY DENYING KLUVER'S MOTION TO
AMEND HIS FIRST AMENDED COMPLAINT.

Kluver, as his third issue on appeal, argues that the district court improperly denied his motion to amend his first amended
complaint. As set forth below, it is clear that the district court did not abuse its discretion when it denied Kluver's motion to
amend. The district court correctly held that he offered no explanation for his failure to assert his claims in the first amended
complaint, that he offered  *40  no new facts in support of his retaliation claim, and that his new claim was not only futile
but also untimely presented. ER 26.

A. Standard of Review

A denial of a request to amend a complaint is reviewed for an abuse of discretion. E.g., Maljack Prod., Inc. v. GoodTimes Home
Video Corp., 81 F.3d 881, 888 (9th Cir. 1996).

B. The District Court Correctly Found That Kluver Failed to Justify His Failure to Assert His Proposed New Claims in
His First Amended Complaint and That His New Claim Was Not Only Futile but Also Untimely.

1. Kluver Failed to Justify His Failure to Raise His Proposed Amendments in Either the Original or the Amended
Complaint.

Kluver moved to amend his first amended complaint in February 2000. The motion was filed about two months after the district
court had heard argument on the State and Federal Defendants' motions for summary judgment. Kluver's proposed second
amended complaint maintained his claims of denial of procedural due process based on the allegation that Kluver was deprived
of his rights to due process because additional information was requested of him, and because he was not allowed pre- and
post-deprivation hearings in relation to his application for state inspection services. It also retained the claim for violation of his
right to equal protection based upon the request for additional information and added a *41  claim of retaliation against him
because of his exercise of First Amendment rights. The caption of the proposed second amended complaint no longer listed the
State Defendants Bridges, Lee, Hagenbarth, and Espy, and named Federal Defendants Hoffman and Van Blargan in only their

individual capacities. However, the named State Defendants were sued in both their individual and official capacities. 1  ER 23.

The affidavit of Kluver's attorney submitted with the motion provided no specific explanation for the addition of the retaliation
claim or for the deletion of four defendants. ER Tab 24. Kluver offered no explanation for his failure to assert his retaliation
claim from the beginning of his suit. A district court does not abuse its discretion in denying a motion to amend where the

Appellate Case: 13-2187     Document: 01019154946     Date Filed: 11/08/2013     Page: 18     

36 of 156

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985106817&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_350_1427
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985106817&pubNum=350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_350_1427
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR56&originatingDoc=Iaaa3b60963d111d8b842806ea38c8432&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996094885&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_888
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996094885&pubNum=506&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.RelatedInfo)#co_pp_sp_506_888


Howard KLUVER, Appellant, v. G. H. SHEETS, et al., Appellees., 2000 WL 33986949...

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 18

movant presents no new facts but only new theories and provides no satisfactory explanation for his failure fully to develop his
contentions originally. Bonin v. Calderon, 59 F.3d 815, 845 (9th Cir. 1995) (citing Allen v. City of Beverly Hills, 911 F.2d 367,
374 (9th Cir. 1990)). If the plaintiff fails to show that he could not have discovered the proposed amended material before the
motion was submitted, the court may also refuse the amendment. Hinton v. Pacific Enters., 5 F.3d 391, 395-96 (9th Cir. 1993).

*42  The facts relied upon by Kluver for his allegation of retaliation are all facts of which he was aware prior to the filing of the
original complaint in this matter. These are facts related to Kluver's actions in 1993 and 1994 when meeting with various state
officials, advocating that state governmental officials form their own judgments regarding the licensing of state facilities, his
representation of YMC in the USDA administrative hearing in 1994, and his 1995 involvement with the Montana Cattlemen's
Association advocating the diminishment of the federal involvement in the regulation of the meat packing industry. ER 23,
¶¶ 67-70.

Additionally, civil rights claims based on a retaliation theory are not new but have been well recognized for more than twenty
years. E.g., Mt. Healthy City Sch. Dist. Bd. Of Educ. v. Doyle, 429 U.S. 274 (1977). Kluver failed to set forth any facts which
would show why he failed to raise this new theory in either his original or first amended complaint.

2. Kluver's Proposed Amendment Would Have Been Futile.

The futility of amendment should be considered in assessing the propriety of a motion for leave to amend. If the complaint
as amended would still be subject to dismissal or summary judgment in favor of the defendants, denial of leave to amend is
not an abuse of discretion. Sweaney v. Ada County, 119 F.3d 1385, 1392-93 (9th Cir. 1997); Barber v. Hawaii, 42 F.3d 1185,
1197-98 (9th Cir. 1994).

*43  A claim for wrongful retaliation under the First Amendment and 42 U.S.C. § 1983 requires the plaintiff to prove that: (1)
the statement that brought on the retaliation is one of public concern; (2) the constitutionally-protected expression is a substantial
or motivational factor in the defendant's adverse decision or conduct; and (3) the interests of the plaintiff in commenting on
the matter of public concern outweigh the state's interest in maintaining efficient public services. Sanchez v. City of Santa Ana,
936 F.2d 1027, 1038 (9th Cir. 1990). The United States Supreme Court in Mt. Healthy City Sch. Dist. Bd. Of Educ. v. Doyle,
429 U.S. 274 (1977), formulated a test of causation in a claim for retaliation which distinguishes between a result caused by a
constitutional violation and one not so caused. Id. at 286. The constitutional principle at stake is sufficiently vindicated if the
plaintiff is placed in no worse a position than he would be in if he had not engaged in the conduct. Id. at 285-86. In other Words,
the issue is whether the defendant would have reached the same decision even in the absence of the protected conduct. Id. at 287.

Kluver's proposed second amended complaint does not plead his retaliation theory in accordance with pleading requirements
for claims of constitutional violations against state and federal employees in which motive or intent is an element of the
claim. Kluver has failed to make nonconclusory allegations, supported by facts, which would show that either State or Federal
Defendants *44  were motivated by unlawful intent. Branch v. Tunnell, 14 F.3d 449, 452 (9th Cir. 1994). In support of their
motion for summary judgment, State Defendants demonstrated that the decision to request additional information from Kluver
was based upon the record of the administrative hearing conducted by the USDA. ER Tab 3, ¶¶ 4-6; SER 10-27; 39, ¶ 20. In
his letter dated October 27, 1995, to Kluver requesting further information, Dr. Sheets explained that the USDA had withdrawn
inspection services from a plant in Forsyth, Montana, because of the involvement of Yellowstone Meat Company, a corporation
of which Kluver is president. ER Tab 5. Thus, Kluver is the president of a corporation that was found to be unfit for federal
inspection services by the USDA. The USDA determined that the corporation of which Kluver is president was “responsibly
connected” (within the meaning of the FMIA, 21 U.S.C. § 671) to Rudy “Butch” Stanko, a person with federal felony convictions
for violations of the FMIA. ER Tab 3, ¶¶ 4-8; SER 25-26. Dr. Sheets was authorized by law to require Kluver to provide
information in his application for inspection services pertaining to his relationship with Stanko. Mont. Code Ann. § 81-9-227(1)
(e). Indeed, in light of the findings of the USDA, it would have been irrational to ignore the relationship. ER Tab 3, ¶¶ 5-7.
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The record before the Court in support of the State and Federal Defendants' motions for summary judgment proves that the
request for information from *45  Kluver was proper and not in retaliation for his exercise of constitutional rights. In light
of the USDA administrative hearing record, the decision of Dr. Sheets to request information from Kluver was objectively
reasonable and the defense of qualified immunity would be available to all Defendants. Notably, Kluver has never informed the
district court or this Court of controlling authority that clearly established the rule on which he seeks to rely so that reasonable
officials could not have believed that their actions were lawful under the circumstances of this case. Wilson v. Layne, 526 U.S.
603, 617 (1999).

Kluver's new retaliation theory was also futile because it was barred by the applicable statute of limitations. In Montana, the
applicable limitations period is three years. Mont. Code Ann. § 27-2-204(1); cf. Owens v. Okure, 488 U.S. 235, 250 (1989) (the
state's general or residual statute of limitations for personal injury claims applies). Kluver did not file the original complaint
until February 1999, which was more than three years after the date of his application for state meat inspection, and of both
letters from Dr. Sheets requesting more information, and of his activities in 1993-95 upon which Kluver bases his retaliation
claim. *46  ER Tabs 4-5, 7, 23, ¶¶ 67-70. If Kluver had any cause of action for retaliation, it accrued more than three years

before he filed his original complaint and was barred. 2

Kluver accuses the district court of failing “to define specifically what would be futile about the proposed amendments.”
Appellant's Br. at 40. This is plainly an inaccurate characterization of the court's 16-page order. ER Tab 26. The district court
found that Kluver offered no explanation for his failure to assert his retaliation claim in either the original or his first amended
complaint; that he raised only conclusory allegations with no new facts in support of his allegations of retaliation; and that his
proposed amendment was futile and untimely presented following submission of the case on summary judgment proceedings.
ER Tab 26. The district court did not abuse its discretion in denying Kluver's motion to amend his first amended complaint.

CONCLUSION

For the foregoing reasons, the judgment of the District Court should be affirmed.

*47  STATEMENT OF RELATED CASES

Wilson v. United States Dep't of Agriculture, No. 95-70403 (9th Cir. Dec. 20, 1996) (SER 28-33). This case is related because
it is the judicial review of the USDA decision which was the basis for Defendant Dr. Sheets requesting Kluver to provide
additional information in support of his application for state meat inspection services.

Appendix not available.

Footnotes
* Counsel of Record

1 Of course, in their official capacities, the State Defendants are not “persons” subject to suit for damages under 42 U.S.C. § 1983.

Will v. Michigan Dep't of State Police, 491 U.S. 58, 71 (1989).

2 Although the district court did not discuss the statute of limitations in its ruling granting summary judgment to Defendants on Kluver's

first amended complaint (ER Tab 26), both the State and Federal Defendants raised the limitations defense in their motions for

summary judgment because the events alleged by Kluver occurred more than three years before Kluver filed his original complaint

in February 1999. ER Tab 29 (CR 1, 41, 44, 48, 50); SER 7, 65.

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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64 FR 66541-01
RULES and REGULATIONS

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 304, 305, 327, 335, 381, and 500
[Docket No. 95-025F]

RIN 0583-AC34

Rules of Practice

Monday, November 29, 1999

*66541  AGENCY: Food Safety and Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and Inspection Service (FSIS) is amending its rules of practice that apply to Agency enforcement
actions. FSIS is defining each type of enforcement action that it may take, the conditions under which it is likely to take each
of these actions, and the procedures that it will follow in doing so. This rule is part of FSIS's ongoing effort to consolidate,
streamline, and clarify the meat and poultry product inspection regulations.

EFFECTIVE DATE: This rule is effective January 25, 2000.

FOR FURTHER INFORMATION CONTACT: Daniel Engeljohn Ph.D., Director, Regulations Development and Analysis
Division, Office of Policy, Program Development and Evaluation, FSIS, Room 112, Cotton Annex Building, 300 12th Street,
SW, Washington, DC 20250-3700; (202) 720-5627.

SUPPLEMENTARY INFORMATION:

Background
Under the Federal Meat Inspection Act (FMIA) and the Poultry Products Inspection Act (PPIA), the Secretary of Agriculture
is charged with the responsibility of protecting the public health by assuring that meat and poultry products distributed in
commerce are wholesome, not adulterated, and properly marked, labeled, and packaged. To accomplish this objective, the
statutes require the Secretary to administer a comprehensive inspection program which includes examining live animals prior
to slaughter, inspecting all carcasses to be used for human food, and inspecting facilities where meat and poultry products are
produced or stored. FSIS has broad authority to issue regulations to carry out the provisions of the FMIA and PPIA, including
authority to prescribe the terms and conditions under which inspection will be provided and maintained and pursuant to which
the marks of inspection will be applied.

An establishment's failure to comply with regulatory requirements can result in the Agency's inability to determine that products
are not adulterated as required by the inspection statutes. Accordingly, FSIS may find it necessary to take action to prevent the
production and shipment of product until the Agency is assured that there is compliance with the statutes and their implementing
regulations. For example, FSIS can refuse to grant an application for inspection. It can take regulatory control actions to retain
product, to reject equipment or facilities, to slow or stop lines, or to refuse to allow the processing of specifically identified
product. The Agency may refuse to allow the marks of inspection to be applied to products or suspend inspection by interrupting
the assignment of program employees to all or part of an establishment. FSIS also can withdraw inspection or rescind or refuse
to approve markings, labels, or containers.
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FSIS takes these types of actions when an establishment fails to: (1) develop and implement a HACCP plan or operate in
accordance with 9 CFR Part 417; (2) develop, implement, and maintain Sanitation Standard Operating Procedures (Sanitation
SOP's) in accordance with 9 CFR Part 416; (3) conduct generic E. coli testing in accordance with 9 CFR 310.25(a) or 381.45(a);
(4) comply with the Salmonella performance standard requirements prescribed in sections 9 CFR 310.25(b) or 381.94(b); (5)
maintain sanitary conditions; (6) humanely slaughter livestock; or (7) destroy condemned product. FSIS also takes these actions
when an applicant for inspection, a recipient of inspection, or anyone responsibly connected with the applicant or recipient
is unfit to engage in business because of prior criminal convictions, or when establishment personnel assault, intimidate, or
interfere with Federal inspection service.

When FSIS refuses to grant an application for inspection, seeks to withdraw inspection, or refuses to approve markings, labels,
or containers, the Agency initiates an administrative action under USDA's “Rules of Practice Governing Formal Adjudicatory
Proceedings Instituted by the Secretary Under Various Statutes” (7 CFR subtitle A, part 1, subpart H), as supplemented by
FSIS's own “Rules of Practice,” which have been set out in 9 CFR part 335 for meat or part 381, subpart W, for poultry and
are now replaced by 9 CFR part 500. FSIS's supplemental rules of practice also provide for the withholding of the marks of
inspection and the suspension of inspection.

When public health is a concern, FSIS immediately suspends inspection until the problem is corrected. FSIS refuses to
mark product as “inspected and passed” or retains an establishment's meat or poultry products if the Agency determines
that meat or poultry products are adulterated or cannot determine, as required by the statutes, that those products are not
adulterated. Such actions typically are discontinued when the adulterated products have been destroyed or properly controlled,
or when the deficiencies or noncompliances are corrected satisfactorily. The current supplemental rules also provide for an
opportunity to address and correct problems before the Agency files a formal administrative complaint to suspend or withdraw
an establishment's grant of inspection.

On January 12, 1998, FSIS issued a proposed rule (63 FR 1797) to reorganize and revise its supplemental rules of practice to
better ensure that its enforcement procedures are fair; to eliminate redundancy; to identify the situations that may lead FSIS
to take enforcement action which may include refusing to grant or withholding the marks of inspection and suspending or
withdrawing inspection; and to establish the procedures FSIS would follow in taking such actions.

Comments
FSIS received 64 comments in response to the proposed rule. Although the commenters supported the consolidation and
streamlining of the *66542  rules of practice, they raised concerns about the actual proposed revisions to the regulations. The
following is a discussion of the commenters' issues.

1. FSIS Authority
Several commenters asserted that an establishment's failure to meet the Salmonella performance standards, to carry out and
meet generic E. coli testing requirements, or to prevent a HACCP system failure would not provide an adequate basis to suspend
or seek withdrawal of inspection. They contend that the FMIA and PPIA authorize FSIS to remove inspectors only when an
establishment fails to follow sanitary practices, refuses to destroy condemned carcasses, fails to comply with the Humane
Slaughter Act, or is convicted in a criminal proceeding.

FSIS disagrees with this assessment of the Agency's authority. Under the FMIA and the PPIA, FSIS is charged with the
duty and the responsibility to protect the public health by developing and implementing an effective, comprehensive, and
scientifically valid inspection system that will ensure that meat and poultry products are wholesome, not adulterated, and
properly marked, labeled, and packaged. FSIS is required by these statutes to carry out continuous inspection of slaughter and
processing operations at Federal establishments and to make the affirmative determination that the meat and poultry products
produced at those establishments are wholesome and not adulterated prior to marking the products as “inspected and passed.”
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FSIS has specified, through regulations, the conditions under which meat and poultry products must be produced [the HACCP/
Pathogen Reduction regulations]. These regulations are essential, integral components of the FMIA and PPIA inspection system,
and the failure, inability, or unwillingness of an establishment to comply with these food safety regulations effectively precludes
FSIS from making the statutorily-mandated determination that meat and poultry products are wholesome, not adulterated, and
entitled to bear the legend “inspected and passed.” The inspection system provided for in the FMIA and PPIA is a continuous and
real-time inspection program that, by its very nature, requires real-time and continuous inspection determinations. It is clear that
the FMIA and the PPIA contemplate and authorize the Agency to take prompt and, if necessary, immediate action to carry out
its public health responsibility to ensure that only products that are marked “inspected and passed” are shipped in commerce. It
is the Agency view, therefore, that compliance with FSIS's food safety regulations, including the HACCP/Pathogen Reduction
regulations, is a necessary predicate for inspection services and for the application of the marks of inspection under the FMIA
and the PPIA, and that FSIS has inherent authority to withhold the marks, to suspend inspection services, and to withdraw
inspection when these requirements are not satisfied.

In addition, FSIS is required to prescribe the rules and regulations for sanitation, with which slaughter and processing
establishments must comply. The term “sanitation” is comprehensive and encompasses the array of procedures, practices, and
controls employed by establishments to ensure that the products they produce are wholesome and not adulterated. Sanitation
obviously includes procedures for the cleaning of equipment and facilities; proper sanitation also encompasses practices for
ensuring the acceptability of incoming products and ingredients, proper product handling and preparation practices, controlling
condemned product, and properly storing product. It is also FSIS's view that the SSOP requirements, the HACCP regulations,
the Salmonella performance standards, and the generic E. coli testing requirements are material components of an effective
sanitation program that is sufficient to meet the requirements of the FMIA and PPIA. For example, E. coli testing is prescribed
in the HACCP/Pathogen Reduction regulations to verify that the establishment is employing sanitary dressing procedures
to prevent the fecal contamination of carcasses. Also, the Salmonella performance standards were adopted to ensure that an
establishment's procedures, practices, and controls, as embodied in its HACCP plans, are working properly. The Agency has
ample statutory authority to withhold, suspend, or seek withdrawal, in accord with the facts of any particular case, when the
Agency's sanitation requirements are not satisfied.

2. Due Process: Notice and Opportunity To Achieve Compliance
Commenters also raised concerns that the proposed rules did not provide adequate due process protections for establishments.
The commenters argued, for example, that the taking of withholding actions by inspectors, and the resulting interruption of
plant operations, without providing the establishment with notice of the deficiencies and an opportunity to demonstrate or
achieve compliance is unreasonable and contrary to applicable law. Commenters underscored this point with particular focus
on HACCP regulation noncompliances, contending that notice and opportunity to establish compliance were essential in such
cases before taking withholding or suspension actions.

Some commenters believed that the proposed rules of practice were inconsistent with other FSIS regulations and policies related
to the suspension of inspection. They cited, for example, the Quality Control (QC) regulations and the Progressive Enforcement
Action program. Under these regulations and policies, in situations not involving the preparation and distribution of adulterated
product, establishments were provided an opportunity to achieve compliance before FSIS terminated a QC program or imposed
progressive sanctions.

FSIS is mindful that withholding the marks of inspection and suspending inspection services are significant enforcement actions
to be taken only after careful evaluation of the facts and circumstances. At the same time, as discussed above, it is FSIS's
statutory responsibility and duty to protect public health by maintaining an inspection system that will ensure that meat and
poultry products produced and shipped in commerce are wholesome and not adulterated. FSIS agrees that fundamental fairness
requires that appropriate due process be accorded establishments in connection with enforcement actions under the FMIA and
PPIA. FSIS believes that the proposed rules of practice, as modified and specified in this document will, in fact, protect the
due process rights of all establishments.
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As we make clear in this final rule, FSIS will continue to provide notice and an opportunity to demonstrate or achieve compliance
in situations where the violations and deficiencies disclosed by inspection or investigation do not, in the Agency's view, present
a public health concern that requires immediate action. Where, however, noncompliance with the requirements of the acts and
regulations indicates that continued production and shipment of product do pose, in the Agency's view, an imminent threat
to public health, FSIS will take immediate action. Accordingly, section 500.3 of the rules of practice sets out the conditions
under which FSIS may withhold the marks of inspection or suspend inspection without prior written notification and section
500.4 sets out the conditions under which FSIS may withhold the marks of inspection or suspend *66543  inspection after
providing prior written notification.

Commenters also argued that FSIS's noncompliance records (NRs) should not be deemed adequate to notify an establishment
of the Agency's determination that there has been a “system failure.”

It is FSIS's view that NRs do constitute valid and effective notice to an establishment that the establishment has not maintained
regulatory compliance. An NR informs the establishment of the specific deficiency involved and on its face invites the
establishment to respond to the finding and to present in writing its immediate and further planned corrective actions. The NR
also specifically notes the right to appeal the inspector's finding and potential regulatory consequences of the NR.

When an NR is issued, it is incumbent upon the establishment to evaluate the NR carefully and to act upon and respond
to it promptly and effectively. In particular, it is important that establishments address the NRs related to a HACCP plan
noncompliance because such NRs may indicate that the plan is not working properly and should be reassessed. Accordingly,
FSIS believes that should the Agency determine that it is necessary to withhold the marks of inspection or to suspend inspection
because of multiple or recurring noncompliances, evidenced by NRs, the establishment will have been given appropriate notice
as well as ample opportunity to demonstrate or achieve compliance.

Nonetheless, in cases where FSIS has determined that multiple or recurring noncompliances warrant the withholding of the
marks of inspection or suspension of inspection, this final rule provides for written notification to the establishment before
withholding or suspending inspection when the circumstances do not pose an imminent threat to public health.

Therefore, in response to the comments, FSIS is revising the regulatory language used in the proposed rule. This final rule
lists the types of enforcement actions that the Agency may take and identifies the circumstances under which each action
may be taken. This final rule also clarifies the procedures FSIS will follow to provide, when appropriate, prior notification to
establishments.

Section 500.1 defines a “regulatory control action,” “withholding action,” and “suspension.” A regulatory control action is the
retention of product, rejection of equipment or facilities, slowing or stopping of lines, or refusal to allow the processing of
specifically identified product. A withholding action is the refusal to allow the marks of inspection to be applied to products.
A withholding action may affect all products in the establishment or product produced by a particular process. A suspension is
an interruption of the assignment of program employees to all or part of an establishment.

Section 500.2 states that FSIS may take a regulatory control action because of insanitary conditions or practices, product
adulteration or misbranding, conditions that preclude FSIS from determining that product is not adulterated or misbranded, or
inhumane handling or slaughtering of livestock. These control actions are necessary, indeed essential, in-plant enforcement
tools for inspectors to use in cases where the noncompliance is willful or involves public health, interest, or safety. Typically,
regulatory control actions involve specific amounts of product or generally well-defined deficiencies such as crushed and open
cartons or malfunctioning equipment. If FSIS takes a regulatory control action, it will immediately notify the establishment
orally or in writing of the action and of the basis for the action. An establishment may appeal a regulatory control action, as
provided in 9 CFR 306.5 and 381.35.
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Withholding actions are generally more significant than regulatory control actions and affect a larger part of an establishment or
the establishment's processes. In most cases, in-plant inspection personnel take these actions because of systemic problems, such
as HACCP plan inadequacies. Typically, the actions necessary to correct the problem that resulted in a withholding action are
more complex than those necessary to resolve a problem that resulted in a regulatory control action and are likely to require an
establishment to accomplish a HACCP plan reassessment and make any necessary plan modification or to revise its Sanitation
SOP.

A suspension of inspection is likely to have an even more significant impact on an establishment than a withholding action.
Typically, an FSIS District Manager or Agency official at a higher level suspends inspection after an establishment fails to
correct a situation involving a withholding action, or when the nature of the noncompliances are such that the corrective
action, such as HACCP plan reassessment or changes in the establishment's operation, may take a significant amount of time
to implement.

Section 500.3 states that FSIS may take a withholding or suspension action without providing the establishment prior notification
because the establishment produced and shipped adulterated or misbranded product as defined in 21 U.S.C. 453 or 21 U.S.C.
602; the establishment does not have a HACCP plan as specified in section 417.2 of the regulations; the establishment does
not have Sanitation SOPs as specified in sections 416.11-416.12 of the regulations; sanitary conditions are such that any
products in the establishment are or would be rendered adulterated; an establishment operator, officer, employee, or agent
assaulted, threatened to assault, intimidated, or interfered with an FSIS employee; the establishment violated the terms of
a regulatory control action; or the establishment did not destroy a condemned meat or poultry carcass, or part or product
thereof, in accordance with 9 CFR part 314 or part 381, subpart L, within three days of notification. FSIS also may impose a
suspension without providing the establishment prior notification because the establishment is handling or slaughtering animals
inhumanely.

Section 500.4 states that FSIS may take a withholding action or impose a suspension after the Agency provides an establishment
prior notification and the opportunity to demonstrate or achieve compliance because the HACCP system is inadequate, as
specified in 9 CFR 417.6, due to multiple or recurring noncompliances; the Sanitation SOPs have not been properly implemented
or maintained as specified in 9 CFR 416.13-16; the establishment has not maintained sanitary conditions as prescribed in 9 CFR
416.2-416.8 due to multiple or recurring noncompliances; the establishment did not collect and analyze samples for Escherichia
coli Biotype I and record results in accordance with 9 CFR 310.25(a) or 381.94(a); or the establishment did not comply with
the Salmonella performance standard requirements prescribed in 9 CFR 310.25(b) or 381.94(b).

Section 500.5 states that if FSIS takes a withholding action or imposes a suspension without prior written notification, the
Agency will notify the establishment orally and, as promptly as circumstances permit, in writing. The written notification will
provide the effective date of the action, reasons for the action, products or processes affected by the action, opportunity for the
establishment to present immediate corrective action and further planned preventive action, and the appeals procedures. This
section also addresses the prior notification provided for in section 500.4. This prior notification will state the type of action
that may be *66544  taken; describe the reason for the proposed action; identify the products or processes affected by the
proposed action; advise the establishment of its right to contact FSIS to contest the basis for the proposed action or to explain
how compliance has been or will be achieved; and advise the establishment that it will have three business days from receipt
of the written notification to respond to FSIS unless the time period is extended by FSIS.

The provisions in section 500.5 also reiterate that an establishment may appeal the withholding action or suspension, as provided
in section 9 CFR 306.5 and 381.35. Also, this section provides that if FSIS suspends inspection and does not hold the suspension
action in abeyance, the establishment may request a hearing pursuant to the Uniform Rules of Practice, 7 CFR Subtitle A, part
1, subpart H. Upon such request, the Administrator will file a complaint that will include a request for an expedited hearing.

Section 500.6 addresses withdrawal of inspection, and section 500.7 addresses refusal of inspection. These provisions are
substantially unchanged from the January 1998 proposal. When FSIS withdraws or refuses inspection, the Agency initiates an
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administrative action under USDA's Rules of Practice Governing Formal Adjudicatory Proceedings Instituted by the Secretary
Under Various Statutes (7 CFR subtitle A, part 1, subpart H). Also, FSIS made no significant changes, other than renumbering
the sections, to the provisions that relate to rescinding or refusing approval of marks, labels, and containers, (section 500.8) and
refusing or withdrawing inspection for applicants or recipients unfit to engage in business (sections 500.6 and 500.7).

3. Appropriateness of Other Aspects of the Regulations
Some commenters suggested that FSIS should better explain the Agency's practice of allowing an establishment to operate while
under a suspension if the establishment presents adequate written assurances that corrective actions are being implemented.

It has been FSIS's experience that some establishments, upon being notified that the Agency intends to suspend inspection, offer
a plan to address the circumstances that caused FSIS to issue the notification. In these cases, FSIS has concluded that, even
though the basis for a suspension existed, it was appropriate to hold the suspension in abeyance and to allow the establishment
to continue to operate under its proposed corrective and preventive actions.

Section 500.5(e) states that FSIS may hold a suspension in abeyance and allow the establishment to operate under the conditions
agreed to by FSIS and the establishment.

Some commenters suggested that there should be a third-party review of an establishment's response to the notification of the
Agency's intent to take an enforcement action, and that this third party should make the decision on whether the enforcement
action is warranted.

FSIS concluded that such third-party review is not appropriate under the meat and poultry inspection statutes. The Agency is
required to make the determination that the statutes and regulations have been complied with, and that the products produced
meet the statutory requirements. The suggested procedure is clearly inconsistent with the statutory authority and plan embodied
in the FMIA and PPIA and would be impractical and contrary to the public interest.

A number of commenters raised concerns about FSIS's appeal policy. Some recommended provisions for alternative dispute
resolution instead of an administrative hearing before an Administrative Law Judge in cases where there is a scientific dispute.
Under the provisions submitted by the commenters, the Agency would create a standing panel of expert advisors to be called
upon on an as needed basis. The establishment and the Agency would be permitted to call witnesses and present relevant
evidence, especially scientific evidence, to the panel. The panel's decision along with any dissenting views would be written
and shared with the establishment and the Agency. The Administrator, as the ultimate decisionmaker for the government, would
give the panel's decision due consideration. Other commenters suggested that FSIS establish a special appeals resolution team
in the Technical Service Center to which all appeals from inspection decisions would automatically be sent. Some commenters
urged FSIS to specify how long it will take to resolve appeals, to allow establishments to continue operating while an appeal
of an FSIS decision to suspend or withdraw inspection is pending, except in the event of an “imminent hazard to health,” and
to reimburse regulated establishments for losses during “down time” when they win an appeal from an inspection decision.

As stated in the proposed rule, FSIS is committed to providing establishments with appropriate notice and an effective
opportunity to appeal withholding actions and suspensions of inspection. It recognizes the need for timely resolution of all such
appeals. The Agency intends to develop regulations to address how appeals are handled. However, since there were no proposed
regulations on appeals included in the proposed rules of practice, establishing such rules in this document is outside the scope
of this rulemaking. FSIS plans to issue a proposed rulemaking related to the appeals process at a later date.

Until new regulations on appeals are in place, appeals will continue to be heard through the “chain-of-command” process,
which is incorporated into FSIS's existing regulations (9 CFR 306.5 and 381.35). In an attempt to ensure the timely review of
appeals, FSIS issued FSIS Notice 14-98 on April 20, 1998. This notice explains FSIS's policy regarding the appeal of inspection
findings and decisions. It also established the Inspection Appeals Tracking System (IATS) report which the Agency uses to
help ensure a timely response to appeals.
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Some commenters stated that FSIS should not delete the provisions in section 335.13. In this regulation, FSIS stated that it will
notify an establishment of what actions are necessary to correct an insanitary condition and of the time within which corrections
must be made.

It is an establishment's responsibility to identify problems and to determine how best to correct them. Section 335.13 appeared
by its terms to place the burden for devising and correcting insanitary conditions on the Agency. Such regulations are not
consistent with the Pathogen Reduction/HACCP approach. The Agency will identify problems when an establishment fails to
do so, but it is the establishment's responsibility to identify problems on a continuing basis and to identify, select, and implement
effective action to correct noncompliances. FSIS will verify that establishments have taken the necessary corrective actions.
Accordingly, FSIS is removing section 335.13.

Commenters also questioned the elimination of section 335.40, “Present Your Views (PYV)” provisions, which allow
establishments believed to have violated the FMIA an opportunity to present their views to the Agency regarding an alleged
criminal violation before FSIS refers the violation to the Department of Justice for prosecution. The commenters pointed out
that the PYV provisions are a statutory entitlement for poultry processors, and that by rescinding the regulations, the *66545
Agency is backing away from equity between meat and poultry.

After consideration of these comments, FSIS has reconsidered its proposal and will not remove Part 335, Subpart E.

Executive Order 12866 and Regulatory Flexibility Act
This final rule has been determined to be not significant, and therefore, has not been reviewed by the Office of Management
and Budget.

The Administrator has made a determination that this final rule will not have a significant economic impact on a substantial
number of small entities, as defined by the Regulatory Flexibility Act (5 U.S.C. 601).

There are no direct costs or benefits associated with this final rule. Costs and benefits are related to the regulatory actions, not the
proceedings. At the present time, there is no way to predict whether industry “down time” will increase or decrease under these
revised rules of practice. To the extent that resolution of disputes in a timely and efficient manner will be facilitated by these
rules, there are potential benefits to consumers, industry, and the government. When disputes are related to public health issues,
FSIS may reduce health risks to consumers by stopping an establishment's operations until the problem has been resolved.

There are also costs to industry associated with actions that suspend production operations.

Executive Order 12988
This final rule has been reviewed under Executive Order 12988, Civil Justice Reform. When this rule becomes final: (1) all state
and local laws and regulations that are inconsistent with this rule would be preempted; (2) no retroactive effect would be given
to this rule; and (3) administrative proceedings would not be required before parties may file suit in court challenging this rule.

Paperwork Requirements
This final rule does not include any new paperwork requirements.

Additional Public Notification
In an effort to better ensure that minorities, women, and persons with disabilities are made aware of this final rule, FSIS will
announce it and provide copies of this Federal Register publication in the FSIS Constituent Update.
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FSIS provides a weekly FSIS Constituent Update, which is communicated via fax to over 300 organizations and individuals. In
addition, the update is available on line through the FSIS web page located at http:// www.fsis.usda.gov. The update is used to
provide information regarding FSIS policies, procedures, regulations, Federal Register Notices, FSIS public meetings, recalls,
and any other types of information that could affect or would be of interest to our constituents/stakeholders. The constituent fax
list consists of industry, trade, and farm groups, consumer interest groups, allied health professionals, scientific professionals
and other individuals that have requested to be included. Through these various channels, FSIS is able to provide information
with a much broader, more diverse audience. For more information and to be added to the constituent fax list, fax your request
to the Office of Congressional and Public Affairs, at (202) 720-5704.

List of Subjects

9 CFR Part 304
Meat inspection.

9 CFR Part 305
Meat inspection.

9 CFR Part 327
Imports, Meat inspection.

9 CFR Part 381
Poultry and poultry products.

9 CFR Part 500
Rules of practice.

For the reasons set forth in this preamble, 9 CFR chapter III would be amended as follows:

PART 304—APPLICATION FOR INSPECTION; GRANT OF INSPECTION
1. The authority citation for part 304 continues to read as follows:

Authority: 21 U.S.C. 601-695; 7 CFR 2.18, 2.53.
 9 CFR § 304.2
2. Part 304 is amended by revising the heading to read as set forth above, and amending §304.2 by removing paragraphs (c)
and (e), redesignating paragraph (d) as paragraph (c), and revising the last sentence of paragraph (b) to read as follows:
 * * * * *9 CFR § 304.2

§304.2 Information to be provided.
* * * * *
(b) * * * Any application for inspection may be refused in accordance with the rules of practice in part 500 of this chapter.
 * * * * *

PART 305—OFFICIAL NUMBERS; INAUGURATION OF INSPECTION; WITHDRAWAL OF INSPECTION;
REPORTS OF VIOLATION
3. The authority citation for part 305 continues to read as follows:
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Authority: 21 U.S.C. 601-695; 7 CFR 2.18, 2.53.
 9 CFR § 305.5

§305.5 [Removed]
9 CFR § 305.5
4. Part 305 is amended by removing §305.5.

PART 327—IMPORTED PRODUCTS
5. The authority citation for part 327 continues to read as follows:

Authority: 21 U.S.C. 601-695; 7 CFR 2.18, 2.53.
 9 CFR § 327.6
6. Section 327.6 is amended by removing the last four sentences in paragraph (f) and adding in their place one sentence to
read as follows:
 9 CFR § 327.6

§327.6 Products for importation; program inspection, time and place; application for approval of facilities as official
import inspection establishment; refusal or withdrawal of approval; official numbers
* * * * *
(f) * * * Any application for inspection under this section may be denied or refused in accordance with the rules of practice
in part 500 of this chapter.

PART 335—RULES OF PRACTICE GOVERNING PROCEEDINGS UNDER THE FEDERAL MEAT INSPECTION
ACT
9 CFR § 335.1-335.32

§§335.1-335.32 (Subparts A—D [Removed]
9 CFR § 335.1-335.32
7. Part 335 Subparts A through D (§§335.1-335.32) are removed. Subpart E—Criminal Violations is redesignated as Subpart A.

PART 381—POULTRY PRODUCTS INSPECTION REGULATIONS
8. The authority citation for part 381 continues to read as follows:

Authority: 7 U.S.C. 138f; 7 U.S.C. 450, 21 U.S.C. 451-470; 7 CFR 2.18, 2.53.
 9 CFR § 381.21
9. Section 381.21 is amended by removing paragraphs (a), (b), and (c); redesignating paragraph (d) as (b); and adding a new
paragraph (a) to read as follows:
 9 CFR § 381.21

§381.21 Refusal of inspection.
(a) Any application for inspection in accordance with this part may be denied or refused in accordance with the rules of practice
in part 500 of this chapter.
 * * * * *9 CFR § 381.29

*66546  §381.29 [Removed]
9 CFR § 381.29
10. Part 381 is amended by removing §381.29.
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 9 CFR § 381.230-381.236

§§381.230-381.236 (Subparts VI) [Removed]
9 CFR § 381.230
11. Part 381 is amended by removing Subpart W (§§381.230—381.236).

SUBCHAPTER E—REGULATORY REQUIREMENTS UNDER THE FEDERAL MEAT INSPECTION ACT AND
THE POULTRY PRODUCTS INSPECTION ACT
12. Subchapter E is amended by adding a new Part 500 to read as follows:

PART 500—RULES OF PRACTICE
9 CFR § 500.1

§500.1 Definitions.

Sec.

500.1 Definitions.

500.2 Regulatory control action.

500.3 Withholding or suspension of inspection without prior notification.

500.4 Withholding action or suspension of inspection with prior notification.

500.5 Notification, appeals, and actions held in abeyance.

500.6 Withdrawal of inspection.

500.7 Refusal to grant inspection.

500.8 Procedures for rescinding or refusing approval of marks, labels, sizes, and containers.
Authority: 21 U.S.C. 451-470, 601-695; 7 U.S.C. 450, 1901-1906; 7 CFR 2.18, 2.53.

(a) A “regulatory control action” is the retention of product, rejection of equipment or facilities, slowing or stopping of lines,
or refusal to allow the processing of specifically identified product.

(b) A “withholding action” is the refusal to allow the marks of inspection to be applied to products. A withholding action may
affect all product in the establishment or product produced by a particular process.

(c) A “suspension” is an interruption in the assignment of program employees to all or part of an establishment.
 9 CFR § 500.2

§500.2 Regulatory control action.
(a) FSIS may take a regulatory control action because of:

(1) Insanitary conditions or practices;

(2) Product adulteration or misbranding;

(3) Conditions that preclude FSIS from determining that product is not adulterated or misbranded; or
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(4) Inhumane handling or slaughtering of livestock.

(b) If a regulatory control action is taken, the program employee will immediately notify the establishment orally or in writing
of the action and the basis for the action.

(c) An establishment may appeal a regulatory control action, as provided in sections 306.5 and 381.35 of this chapter.
 9 CFR § 500.3

§500.3 Withholding action or suspension without prior notification.
(a) FSIS may take a withholding action or impose a suspension without providing the establishment prior notification because:

(1) The establishment produced and shipped adulterated or misbranded product as defined in 21 U.S.C. 453 or 21 U.S.C. 602;

(2) The establishment does not have a HACCP plan as specified in §417.2 of this chapter;

(3) The establishment does not have Sanitation Standard Operating Procedures as specified in §§416.11-416.12 of this chapter;

(4) Sanitary conditions are such that products in the establishment are or would be rendered adulterated;

(5) The establishment violated the terms of a regulatory control action;

(6) An establishment operator, officer, employee, or agent assaulted, threatened to assault, intimidated, or interfered with an
FSIS employee; or

(7) The establishment did not destroy a condemned meat or poultry carcass, or part or product thereof, in accordance with part
314 or part 381, subpart L, of this chapter within three days of notification.

(b) FSIS also may impose a suspension without providing the establishment prior notification because the establishment is
handling or slaughtering animals inhumanely.
 9 CFR § 500.4

§500.4 Withholding action or suspension with prior notification.
FSIS may take a withholding action or impose a suspension after an establishment is provided prior notification and the
opportunity to demonstrate or achieve compliance because:

(a) The HACCP system is inadequate, as specified in §417.6 of this chapter, due to multiple or recurring noncompliances;

(b) The Sanitation Standard Operating Procedures have not been properly implemented or maintained as specified in §§416.13
through 416.16 of this chapter;

(c) The establishment has not maintained sanitary conditions as prescribed in §§416.2 through 416.8 of this chapter due to
multiple or recurring noncompliances;

(d) The establishment did not collect and analyze samples for Escherichia coli Biotype I and record results in accordance with
§§310.25(a) or 381.94(a) of this chapter;

(e) The establishment did not meet the Salmonella performance standard requirements prescribed in §§310.25(b) or 381.94(b)
of this chapter.
 9 CFR § 500.5
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§500.5 Notification, appeals, and actions held in abeyance
(a) If FSIS takes a withholding action or imposes a suspension, the establishment will be notified orally and, as promptly as
circumstances permit, in writing. The written notification will:

(1) State the effective date of the action(s),

(2) Describe the reasons for the action(s),

(3) Identify the products or processes affected by the action(s),

(4) Provide the establishment an opportunity to present immediate and corrective action and further planned preventive action;
and

(5) Advise the establishment that it may appeal the action as provided in §§ 306.5 and 381.35 of this chapter.

(b) The prior notification provided for in §500.4 of this part will:

(1) State the type of action that FSIS may take;

(2) Describe the reason for the proposed action;

(3) Identify the products or processes affected by the proposed action;

(4) Advise the establishment of its right to contact FSIS to contest the basis for the proposed action or to explain how compliance
has been or will be achieved; and

(5) Advise the establishment that it will have three business days from receipt of the written notification to respond to FSIS
unless the time period is extended by FSIS.

(c) An establishment may appeal the withholding action or suspension, as provided in §§306.5 and 381.35 of this chapter.

(d) If FSIS suspends inspection and does not hold the suspension action in abeyance as provided in paragraph (e) of this section,
the establishment may request a hearing pursuant to the Uniform Rules of Practice, 7 CFR Subtitle A, part 1, subpart H. Upon
such request, the Administrator will file a complaint that will include a request for an expedited hearing.

(e) FSIS may hold a suspension in abeyance and allow the establishment to operate under the conditions agreed to by FSIS
and the establishment.
 9 CFR § 500.6

§500.6 Withdrawal of inspection.
The FSIS Administrator may file a complaint to withdraw a grant of Federal inspection in accordance with the Uniform Rules
of Practice, 7 CFR Subtitle A, part 1, subpart H because:

(a) An establishment produced and shipped adulterated product;

(b) An establishment did not have or maintain a HACCP plan in accordance with part 417 of this chapter; *66547

(c) An establishment did not have or maintain Sanitation Standard Operating Procedures in accordance with part 416 of this
chapter;
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(d) An establishment did not maintain sanitary conditions;

(e) An establishment did not collect and analyze samples for Escherichia coli Biotype I and record results as prescribed in
§§310.25(a) or 381.94(a) of this chapter;

(f) An establishment did not comply with the Salmonella performance standard requirements as prescribed in §§310.25(b) and
381.94(b) of this chapter;

(g) An establishment did not slaughter or handle livestock humanely;

(h) An establishment operator, officer, employee, or agent assaulted, threatened to assault, intimidated, or interfered with an
FSIS program employee; or

(i) A recipient of inspection or anyone responsibly connected to the recipient is unfit to engage in any business requiring
inspection as specified in section 401 of the FMIA or section 18(a) of the PPIA.
 9 CFR § 500.7

§500.7 Refusal to grant inspection.
(a) The FSIS Administrator may refuse to grant Federal inspection because an applicant:

(1) Does not have a HACCP plan as required by part 417 of this chapter;

(2) Does not have Sanitation Standard Operating Procedures as required by part 416 of this chapter;

(3) Has not demonstrated that adequate sanitary conditions exist in the establishment as required by part 308 or part 381, subpart
H, and part 416 of this chapter;

(4) Has not demonstrated that livestock will be handled and slaughtered humanely; or

(5) Is unfit to engage in any business requiring inspection as specified in section 401 of the FMIA or section 18(a) of the PPIA.

(b) If the Administrator refuses to grant inspection, the applicant will be provided the opportunity for a hearing in accordance
with the Uniform Rules of Practice, 7 CFR Subtitle A, part 1, subpart H.
 9 CFR § 500.8

§500.8 Procedures for rescinding or refusing approval of marks, labels, and containers.
(a) FSIS may rescind or refuse approval of false or misleading marks, labels, or sizes or forms of any container for use with
any meat or poultry product under section 7 of the FMIA or under section 8 of the PPIA.

(b) FSIS will provide written notification that:

(1) Explains the reason for rescinding or refusing the approval;

(2) Provides an opportunity for the establishment to modify the marking, labeling, or container so that it will no longer be false
or misleading; and

(3) Advises the establishment of its opportunity to submit a written statement to respond to the notification and to request a
hearing.

Appellate Case: 13-2187     Document: 01019154946     Date Filed: 11/08/2013     Page: 34     

52 of 156

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=9CFRS310.25&originatingDoc=I570E25A03A5F11DABAA48F9C8B1C0930&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=9CFRS381.94&originatingDoc=I570E25A03A5F11DABAA48F9C8B1C0930&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=9CFRS310.25&originatingDoc=I570E25A03A5F11DABAA48F9C8B1C0930&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=9CFRS381.94&originatingDoc=I570E25A03A5F11DABAA48F9C8B1C0930&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_a83b000018c76
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=9CFRS500.7&originatingDoc=I570E25A03A5F11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=9CFRS500.7&originatingDoc=I570E25A03A5F11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=9CFRS500.8&originatingDoc=I570E25A03A5F11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000547&cite=9CFRS500.8&originatingDoc=I570E25A03A5F11DABAA48F9C8B1C0930&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


Rules of Practice, 64 FR 66541-01

 © 2013 Thomson Reuters. No claim to original U.S. Government Works. 14

(c) If FSIS rescinds or refuses approval of false or misleading marks, labels, or sizes or forms of any container for use with
any meat or poultry product, an opportunity for a hearing will be provided in accordance with the Uniform Rules of Practice,
7 CFR Subtitle A, part 1, subpart H.

Done at Washington, DC on: November 17, 1999.

Thomas J. Billy,

Administrator.

[FR Doc. 99-30603 Filed 11-26-99; 8:45 am]

BILLING CODE 3410-DM-P

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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60 FR 27714-02
NOTICES

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

[Docket No. 95-015N]

Guidelines for Preparing and Submitting Experimental Protocols
for In-Plant Trials of New Technologies and Procedures

Thursday, May 25, 1995

*27714  AGENCY: Food Safety Inspection Service, USDA.

ACTION: Notice.

SUMMARY: The Food Safety and Inspection Service has issued Directive 10,700.1, establishing guidelines for preparing and
submitting experimental protocols for in-plant research or trials of new technologies and procedures in federally inspected meat
and poultry plants. This notice summarizes Directive 10,700.1 and announces its availability to interested persons.

ADDRESSES: To obtain a copy of FSIS Directive 10,700.1, “Guidelines for Preparing and Submitting Experimental Protocols
for In-Plant Trials of New Technologies and Procedures,” contact Ms. Diane Moore, Docket Clerk, room 4352, South
Agriculture Building, Food Safety and Inspection Service, U.S. Department of Agriculture, Washington, DC 20250, (202)
720-3813.

FOR FURTHER INFORMATION CONTACT: Dr. Pat Basu, Director, Technology Assessment and Research Coordination
Division, Science and Technology, Food Safety and Inspection Service, U.S. Department of Agriculture, room 302, Annex
Building, 300 12th Street SW., Washington, DC 20250, (202) 720-8623.

SUPPLEMENTARY INFORMATION:

Background
The Food Safety and Inspection Service (FSIS) periodically issues directives that either explain internal administrative policies
and procedures or, as in the case of Directive 10,700.1, clarify FSIS regulations and procedures regarding meat and poultry
product safety and inspection. While these directives are intended for FSIS inspectors and other employees, they are also
regularly sent to other interested persons, including meat and poultry plant management, trade associations, and State and
local governments. To ensure that all interested persons are aware of the substance and availability of this directive, FSIS is
publishing this notice.

Directive 10,700.1
As part of its comprehensive strategy to reduce the occurrence and numbers of pathogenic organisms in meat and poultry for
the purpose of reducing the incidence of foodborne illness associated with consumption of those products, FSIS has proposed a
series of new requirements applicable to all federally inspected meat and poultry plants (“Pathogen Reduction; Hazard Analysis
and Critical Control Points (HACCP) Systems”; February 3, 1995, 60 FR 6774-6889). In order to meet the requirements
proposed in that document, the meat and poultry industries may find it useful to develop innovative technologies and procedures
that more effectively protect meat and poultry products from microbiological *27715  and other hazards. FSIS is committed
to fostering such innovation.
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In the past few years, innovative technologies and procedures have been developed by the meat and poultry industry and allied
enterprises to enhance industry productivity and profitability. FSIS believes that industry innovation should also be directed
to improving food safety. FSIS intends as part of its comprehensive long-term food safety strategy to increase the incentives
for such innovation by establishing public health-driven targets, guidelines, and standards that establishments will be held
accountable for meeting. Also, FSIS is redoubling its efforts to facilitate experimentation in the meat and poultry industries.

Specifically, FSIS is encouraging in-plant experimentation, which both aids in the development of new production and
processing techniques and provides the requisite confirmation that new technologies and procedures are efficacious, practical,
and manageable in commercial plant environments. FSIS has reviewed its policies and procedures governing review and
approval of in-plant experimentation with the intention of simplifying them to the maximum extent possible, while ensuring that
important safety and efficacy issues are considered. As a result, on April 11, 1995, FSIS issued Directive 10,700.1, “Guidelines
for Preparing and Submitting Experimental Protocols for In-Plant Trials of New Technologies and Procedures.”

Directive 10,700.1 explains that a written proposal and protocol must be submitted to FSIS, reviewed, and approved prior
to any in-plant research or demonstration of technologies and procedures that could affect product safety, worker safety,
environmental safety, or inspection procedures. The written proposal and protocol must contain a statement of purpose, a
scientific literature review, including data from laboratory studies supporting further in-plant trials, a detailed description of
the research methodology to be used, and other administrative information. Also, proposals for research on technologies or
procedures that could alter inspection procedures, affect food safety, or are to be approved for general use must include a
detailed study design and a commitment to submit final research results. Applicants must submit proposals and protocols at
least 60 days before any experiments begin, so that FSIS may have adequate time to both review the proposal and notify, if
necessary, the local FSIS inspection staff who would observe the approved experiment.

FSIS will not approve any proposal or protocol for in-plant experimentation that could result in an increased risk for the
public and accordingly has placed certain restrictions on experiments involving the artificial contamination of food products.
For example, in experiments where researchers artificially contaminate carcasses with fecal material that may contain human
pathogens, any products from these carcasses must be removed from commercial channels or reconditioned to be wholesome
and fit for sale. Also, in tests where researchers artificially contaminate carcasses with surrogate organisms that approximate
the growth or spread of human pathogens, trimming of treated areas followed by an antimicrobial wash is required before
product can be moved into commerce. Furthermore, while FSIS will not approve experiments that unreasonably interfere with
our inspection responsibilities, requests for modest changes in inspection during an experiment will be considered on a case-
by-case basis.

FSIS requires that certain proposal and protocol submissions include approvals from other agencies. If any chemical reagents
or other such materials are to be used in an experiment, those materials must have been approved by Food and Drug
Administration. Also, certain proposals for experiments that may affect worker safety must be accompanied by appropriate
regulatory citations or by written approval from the Environmental Protection Agency (EPA) and/or the Occupational Safety
and Health Administration. And, some proposals for experiments that may impact environmental safety must be accompanied
by approvals from EPA.

During approved in-plant experimentation, FSIS reserves the right to have on-site observers present and to review interim data.
Should unexpected safety concerns arise at any time, for example, if food products affected by the experiment are in violation of
food safety statutes or present an increased risk to the public, FSIS will require termination of the experiment. FSIS also reserves
the right to have an approved proposal, as well as experimental results, reviewed by outside parties, as long as proprietary
rights are safeguarded. Further, FSIS reserves the right to request the “raw” data initially collected from the experiment when
evaluating the results of in-plant experiments.

FSIS has established a new unit, the Technology Assessment and Research Coordination Division (TARCD), which will
function as the single point of entry for in-plant research protocols and experimental results. TARCD will perform the initial
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review of proposals for acceptability and completeness and then forward the proposals to teams within FSIS for technical review.
TARCD also will be responsible for conveying results from FSIS technical reviews to the researchers requesting approval for
in-plant experiments. TARCD will similarly coordinate the review of results and facilitate the policy decision process.

Proposals and protocols that are unapproved or in the approval process will be unavailable to the public. Approved proposals
and protocols will be available and on file in the FSIS Freedom of Information Act (FOIA) reading room. FSIS will ensure
FOIA protection for proprietary information contained in proposals and protocols available to the public.

Development and dissemination of these guidelines, as well as the establishment within FSIS of a single office for receiving
proposed protocols for in-plant research, is intended to encourage the technological and procedural innovation necessary to
enhance food safety within the meat and poultry industries.

Done at Washington, DC on May 19, 1995.

Michael R. Taylor,

Acting Under Secretary for Food Safety.

[FR Doc. 95-12883 Filed 5-24-95; 8:45 am]

BILLING CODE 3410-DM-P

End of Document © 2013 Thomson Reuters. No claim to original U.S. Government Works.
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NOTICE OF MOTION AND MOTION FOR  
TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION 

Plaintiffs hereby move for a temporary restraining order and a preliminary injunction. 

This motion is being filed along with the Complaint in the above-captioned case on July 2, 2013, 

with a request for a hearing as soon as the Court is available.  No hearing date or time has been 

set.  This motion is made pursuant to Federal Rule of Civil Procedure 65 and is supported by the 

accompanying memorandum of points and authorities, declarations and other attached exhibits, a 

proposed order, and such additional information as may be presented to the Court at or before the 

hearing. 

Plaintiffs seek a temporary restraining order and a preliminary injunction against 

Defendants to prevent them from carrying out inspections or grants of inspections of domestic 

horse slaughter facilities pending a resolution of the merits of this case.  Because Defendants have 

decided to grant horse slaughter inspection and adopt a new residue testing plan without 

undertaking the environmental review required by the National Environmental Policy Act, 42 

U.S.C. § 4321, et seq., they have acted contrary to law and the decision must be set aside under 

the Administrative Procedure Act, 5 U.S.C. § 551, et seq. Without this relief, plaintiffs will suffer 

irreparable harm, as described in the memorandum of points and authorities and the 

accompanying declarations.  Further, the balance of equities tips in Plaintiffs’ favor, and 

emergency relief is in the public interest.  Accordingly, Plaintiffs seek this emergency relief to 

allow for meaningful judicial review. 

 
 
Dated:  July 2, 2013 SCHIFF HARDIN LLP 

By:/s/ Bruce A. Wagman                                  
BRUCE A. WAGMAN 

Attorneys for Plaintiffs 
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MEMORANDUM OF POINTS AND AUTHORITIES 

I. INTRODUCTION 

Plaintiffs challenge Defendants’ grant of inspection under the Federal Meat Inspection Act 

(“FMIA”) to horse slaughter facilities throughout the United States and the creation of a new horse 

meat drug residue testing plan, without conducting the necessary environmental review required by 

the National Environmental Policy Act (“NEPA”), 42 U.S.C. § 4321 et seq..  Plaintiffs seek a 

temporary restraining order (“TRO”) and preliminary injunction (“PI”) to enjoin Defendants from 

allowing horse slaughter for human consumption to occur at domestic facilities pending resolution of 

the merits.  Plaintiffs seek only a brief continuation of the longstanding status quo of no horse 

slaughter in the United States, to allow the Court to review USDA’s actions. 

There has been no horse slaughter in America in six years.  However, in 2011, Congress 

authorized funding for horse slaughter facility inspections.  Shortly thereafter, defendant USDA 

received several applications for inspection from facilities seeking to slaughter horses.1  At the time 

of this filing, USDA has given one grant of inspection, and indicated that more are imminent. 

In April 2012, Plaintiffs Front Range Equine Rescue (FRER) and The Humane Society of 

the United States (“The HSUS”) submitted a Petition for Rulemaking requesting that USDA 

promulgate rules ensuring horse meat intended for human consumption is not adulterated under the 

FMIA (the “Rulemaking Petition”), attached as Exhibit 1 to Declaration of Bruce Wagman in 

Support of Temporary Restraining Order (“Wagman Decl.”).  The Rulemaking Petition documented 

concrete risks to public health from consuming meat from American horses, who are administered 

numerous substances throughout their lives that are prohibited for use in food animals.  The 

Rulemaking Petition was denied on June 28, 2013. 

Prior to initiating this action, FRER and HSUS notified Defendant Vilsack in writing that a 

decision by USDA to authorize horse slaughter without preparing any environmental review would 

violate NEPA.  In addition, on April 16, 2013, FRER and HSUS also notified Defendant Vilsack that 
                                                 
1 These include Valley Meat Co., LLC (“Valley Meat”) in Roswell, New Mexico; Responsible 
Transportation in Sigourney, Iowa; Rains Natural Meats located in Gallatin, Missouri; American 
Beef Company/Unified Equine, LLC in Rockville, Missouri; Trail South Meat Processing Co. in 
Woodbury, Tennessee; and Oklahoma Meat Company in Washington, Oklahoma. 
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Plaintiffs intended to file suit under the Endangered Species Act (“ESA”), 16 U.S.C. § 1540(g), if 

USDA granted inspection to Valley Meat without consulting with the U.S. Fish and Wildlife Service 

concerning the impact of Valley Meat’s horse slaughter operations on threatened and endangered 

species and their critical habitat near Valley Meat’s facility. 

Defendants have now granted inspection for horse slaughter without undertaking sufficient 

environmental review.  Defendants have also established their new residue testing plan for drug 

residues and inspections at all domestic horse slaughter facilities, again without any substantive 

NEPA review.  Defendants may also grant additional inspections for horse slaughter facilities at any 

time.  Thus, Defendants’ actions have implications that are far-reaching in scope. 

As explained in detail below, Plaintiffs are likely to succeed on the merits of their claim that 

Defendants violated NEPA by granting inspection to domestic horse slaughter facilities and by 

creating a new residue testing plan without conducting any substantive environmental review.  

Defendants have abdicated their Congressionally-mandated obligation to evaluate all reasonably 

foreseeable environmental impacts of horse slaughter, and ignored the substantial information 

presented to the agency by Plaintiffs regarding these impacts and the public health risks associated 

with the grant of inspection and creation of the new residue testing plan.  Absent emergency relief 

from this Court, Defendants’ actions will allow horse slaughter to occur, altering the status quo and 

potentially causing substantial environmental impacts. 

Absent emergency relief, Defendants’ actions will also cause irreparable harm to Plaintiffs 

Ramona Cordova, Krystle Smith, Cassie Gross, Deborah Trahan, and Barbara Sink, who all live 

close to the proposed plants, and to members of The HSUS, supporters of FRER, and other members 

of the public living near the plants.  See Declarations of Ramona Cordova, Krystle Smith, Cassie 

Gross, Deborah Trahan, Barbara Sink, and Lawrence Seper, Wagman Decl., Exs. 20-25.  As shown 

by the history of horse slaughter operations in this country, residents near horse slaughter plants 

suffer significant and irreparable environmental, health, property, and aesthetic harms.2  On the other 

hand, an order maintaining the status quo will simply add a short delay to what has already been 
                                                 
2 See Wagman Decl., Exs. 2-13 (declarations of residents near slaughterhouses); see also The 
Humane Society of the United States v. Johanns, No. 06-cv-265-CKK (D.D.C. 2006), ECF No. 5. 
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years of dormancy for domestic horse slaughter facilities. 

II. FACTUAL BACKGROUND 

A. Horses Are Not Raised for Slaughter for Human Consumption. 

Horses are unique companion animals with a special place in American culture.  

Accordingly, the horse slaughter industry is highly controversial.  Approximately 80% of Americans 

surveyed oppose horse slaughter for human consumption.3  A March 2013 survey confirmed that 

70% of registered voters in New Mexico oppose horse slaughter.4  Nevertheless, every year more 

than 140,000 American horses are sold to slaughter.5  Because those horses are not raised in 

regulated industries, but rather as pets, on racetracks, and as working animals, their slaughter can 

potentially cause serious environmental and public health issues because of the tainted nature of their 

flesh.  See Rulemaking Petition, pp. 61-65, Wagman Decl., Ex. 1.  Almost all American horses are 

given a wide variety of drugs and other substances that render their blood and tissue contaminated 

and dangerous to consume.6  The discard of the byproducts of horse slaughter poses environmental 

and public health risks when the tissue and blood seep into the ground and water supply.  See Song 

W. et al., Selected Veterinary Pharmaceuticals in Agricultural Water and Soil from Land 

Application of Animal Manure, 39 J. Environ. Qual. 4, 1211-17 (2010). 

B. Horse Slaughter Causes Significant Environmental Harms. 

USDA’s grant of inspection to domestic horse slaughter plants is the first federal 

                                                 
3 American Society for the Prevention of Cruelty to Animals (“ASPCA”) Survey by Lake 
Research Partners, Research Findings on Horse Slaughter for Human Consumption (Jan. 2012), 
available at http://www.apnm.org/mailbox/horseslaughter/Poll%20Memo%20-
%20ASPCA%20Horse%20Slaughter%20Research.pdf; see also Press Release, HSUS, USDA 
Threatened with Suit if Court Order Not Followed Before Horse Slaughter Resumes (Feb. 3, 
2012), 
http://www.humanesociety.org/news/press_releases/2011/11/usda_threatened_02032012.html. 
4 Press Release, ASPCA, New Research Reveals New Mexicans Strongly Oppose Slaughter of 
Horses for Human Consumption (Apr. 4, 2013), http://www.aspca.org/Pressroom/press-
releases/040413. 
5 U.S. Gov’t Accountability Office, GAO-11-228, Horse Welfare: Action Needed to Address 
Unintended Consequences from Cessation of Domestic Slaughter, at 12 (June 2011), available at 
http://www.gao.gov/assets/320/319926.pdf. 
6 Plaintiffs have provided USDA with undisputed evidence in the Rulemaking Petition that 
virtually every American horse who goes to slaughter has received medications that federal law 
specifically states cannot be used on animals intended to be eaten.  Rulemaking Petition, pp. 31-
34, 46-48, Exh. 1 to Wagman Decl. 
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authorization of this controversial practice in six years.  By its nature, the operation of a horse 

slaughter plant causes significant environmental impacts in the community, including an 

overpowering noxious stench, blood in the water supply, and lost property values.  The 

environmental havoc caused by horse slaughterhouses dumping blood, entrails, urine, feces, heads, 

and hooves into local water systems, overwhelming local waste water infrastructures, and causing 

numerous environmental violations is well documented in the record before the agency.7 

The last three American horse slaughter plants were closed in 2007, and caused extensive 

environmental and other harms, including the destruction of community members’ ability to enjoy 

the area surrounding the slaughterhouse, and the tragic contamination of the waste management and 

disposal systems.8  The Cavel plant in DeKalb, Illinois repeatedly violated its state and federal 

discharge limits for wastewater.9  Even the mayor of Kaufman, Texas felt it necessary to speak out 

about the tragic environmental consequences of horse slaughter in her town, which “robbed [ ] 

citizens of the quiet and peaceful enjoyment of their property.”  Declaration of Paula Bacon (“Bacon 

Decl.”), at ¶ 4, Wagman Decl., Ex. 13.  Dallas Crown “caused massive economic and environmental 

                                                 
7 See Jane Allin, When Horse Slaughter Comes to Town, p. 3 (Mar. 2011), available at 
http://www.horsefund.org/resources/When_Horse_Slaughter_Comes_to_Town_Updated_March_
2011.pdf (“When Slaughter Comes to Town”).  See also Eckhoff, Vickery, “Horse 
Slaughterhouse Investigation Sounds Food Safety and Cruelty Alarms,” Forbes, Dec. 6, 2011, 
available at http://www.forbes.com/sites/vickeryeckhoff/2011/12/06/horse-slaughterhouse-
investigation-sounds-food-safety-and-cruelty-alarms. 
8 See Declaration of Robert Eldridge (“Eldridge Decl.”) (Kaufman, Texas resident “unable to use 
[his] yard” because of stench of plant, seeing blood spills and animal parts, concerned for loss of 
property values), Wagman Decl., Ex. 2; Declaration of Tonja Runnels (“Runnels Decl.”) (same), 
Wagman Decl., Ex. 3; Declaration of Juanita Smith (“J. Smith Decl.”) (“blood in my bathtub, 
sinks, and toilets,” unable to have family over because of “severe stench on daily basis”), 
Wagman Decl., Ex. 4; Declaration of Yolanda Salazar (“Salazar Decl.”) (Fort Worth, Texas 
resident unable to go outside for activities because of stench), Wagman Decl., Ex. 5; Declaration 
of Margarita Garcia (“Garcia Decl.”) (“constantly exposed to the severe stench of the plant;” 
cannot open windows because “odor is unbearable”), Wagman Decl., Ex. 6; Declaration of Mary 
Farley (“Farley Decl.”) (DeKalb, Illinois resident stating that “smell was so bad, and it would 
linger in my head for the rest of the day”), Wagman Decl., Ex. 7; Declaration of Elizabeth 
Kershisnik (“Kershisnik Decl.”) (describing “ongoing water pollution violations”; “polluted, 
green foam oozing from the plant’s wastewater treatment tank”), Wagman Decl., Ex. 8; and 
Declaration of James Kitchen (“Kitchen Decl.”) (same), Wagman Decl., Ex. 9.   
99 See Administrative Orders in In Re the Matter of: Cavel Int’l, Inc., DeKalb Sanitary District: 
(Mar. 17, 2005) (Cavel found to be in “‘significant’ non-compliance” with discharge permit for 
first six months of 2004), Wagman Decl., Ex. 10; (Jan. 30, 2006) (Cavel in “‘significant’ non-
compliance” with discharge requirements for first eleven months of 2005), Wagman Decl., Ex. 
11; and (Oct. 18, 2006) (Cavel found to be in “‘significant’ non-compliance” with discharge 
permit for first nine months of 2006), Wagman Decl., Ex. 12. 
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problems since its inception.  It has also violated . . . a multitude of local laws pertaining to waste 

management, air and water quality, and other environmental concerns.”  Id. at ¶ 5.  The stench from 

the plant “has permeated the community and adversely affected [its] citizens, who continuously 

complain about the odor deriving from the plant.”  Id. at ¶ 8.10  In fact, on multiple occasions, 

Kaufman residents’ faucets delivered blood and horse tissue instead of water.11  Dallas Crown’s 

environmental contamination and repeated local waste water code violations altogether imposed 

environmental, aesthetic, public health, and economic harms on its host community.12  

As noted in the Rulemaking Petition, the disposal of horse blood and offal presents a 

particularly grave environmental threat because of the drugs and substances horses, as opposed to 

traditional food animals, are given throughout their lives.  The byproducts of horse slaughter – 

especially blood, sludge, and waste water – may contaminate groundwater and even enter the food 

chain in the event that the sludge is distributed on crops. 

C. For Six Years The Status Quo Has Been No Domestic Horse Slaughter. 

Until 2006, FSIS inspected horse slaughter plants.  In an amendment to the 2006 Agricultural 

Appropriations Act, Congress withdrew funding for the inspection of horses.  Agriculture, Rural 

Development, Food and Drug Administration, and Related Agencies Appropriations Act, 2006, 

Pub. L. 109-97, § 794, 119 Stat. 2120, 2164 (A.R. 51) (Nov. 10, 2005).  Because the Federal Meat 

Inspection Act prohibits the sale of meat for human consumption without federal inspections, the 

defund amendment effectively shut down the horse slaughter plants.  The funding prohibition was 

reinstated annually through 2011. 

After the 2006 defund amendment passed, USDA enacted a rule allowing “fee-for-service” 

                                                 
10 A local physician reported, “I myself and my staff have been nauseated and sick with this 
smell.  Our patients have also been sick with this smell…”  Id.  The president of a local hospital 
declared that the “pollution caused by [the horse slaughterhouse] is causing a health threat that 
[a]ffects the emotional and physical well being of our patients and families.”  Id.  In late 2005, the 
City’s Zoning Board of Adjustments “unanimously declared that [the horse slaughterhouse] 
constituted a public nuisance….”  Id. at ¶ 10. 
11 Former Mayor Paula Bacon, Open Letter to State Legislatures Considering Pro-Horse 
Slaughter Resolutions (Feb. 2009), available at http://animallawcoalition.com/open-letter-to-
state-legislatures-considering-pro-horse-slaughter-resolutions (“Paula Bacon Letter”). 
12 Paula Bacon Letter, supra note 11. 
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horse slaughter inspections, to go around Congress’ decision to shut down horse slaughter.  

However, the U.S. District Court for the District of Columbia held that USDA had violated NEPA 

by doing so, stating that “any notion that USDA may avoid NEPA review simply by failing even to 

consider whether a normally excluded action may have a significant environmental impact flies in 

the face of the [Council on Environmental Quality] regulations.”  Humane Soc. of U.S. v. Johanns, 

520 F. Supp. 2d 8, 34 (D.D.C. 2007) (internal quotation omitted; emphasis in original). 

Congress failed to renew its ban on funding for FSIS’s horse slaughter inspections in 2011, 

opening the door for horse slaughter to resume in this country.  However, due to the extraordinarily 

controversial nature of horse slaughter, bipartisan Congressional efforts were immediately 

undertaken to prevent resumption of this inhumane, unpopular, environmentally destructive, and 

health-threatening industry.  Several members of Congress from both parties sponsored the 

Safeguard American Food Exports (SAFE) Act, S. 541/H.R. 1094, which would end all horse 

slaughter for human consumption in the U.S. and would also prohibit exporting American horses for 

slaughter abroad.  In addition, President Obama’s 2014 budget proposal recommended that Congress 

once again remove all funding for any inspections of horse slaughter plants in the U.S.  See Office of 

Mgmt. & Budget, Exec. Office of the President, Budget of the United States Government, Fiscal 

Year 2014, Dept. of Agriculture, Title VII, Sec. 725 (Apr. 10, 2013).  In response, both the House 

and Senate Appropriations Committees amended the FY2014 Agriculture Appropriations bills to 

eliminate funding for the inspections.13  That defund may become law within the very near future. 

D. Defendants Granted Inspection Without Environmental Review. 

Defendants are aware that Valley Meat committed numerous egregious violations of 

environmental laws and regulations when it operated a cattle slaughter facility from 2010-2012.14  

                                                 
13 Agriculture, Rural Development, Food and Drug Administration, and Related Agencies 
Appropriations Act, 2014, Sec. 749, H. R. 2410 [Report No. 113–116] (Jun. 18, 2013), available 
at http://www.gpo.gov/fdsys/pkg/BILLS-113hr2410rh/pdf/BILLS-113hr2410rh.pdf; Press 
Release, U.S. Senator Mary Landrieu, Landrieu Horse Slaughter Ban Passes Appropriations 
Committee (Jun. 20, 2013), available at 
http://www.landrieu.senate.gov/?p=press_release&id=3816. 
14 See, e.g., Letter from William C. Olson, Chief, Ground Water Quality Bureau, New Mexico 
Environment Department (“NMED”), to Richard De Los Santos, President, Pecos Valley Meat 
Packing Co., Re: Notice of Violation, Pecos Valley Meat Packing Company, DP-236 (May 7, 
2010), Wagman Decl., Ex. 14; Letter from Dr. Ron Nelson, Denver District Manager, USDA 

(Footnote continued on next page) 
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Indeed, FSIS itself first documented Valley Meat’s extensive maggot-infested piles of decaying 

animals on its property – some as high as fifteen feet.  See Nelson Letter, Wagman Decl., Ex. 15.  

Valley Meat’s environmental violations persisted for years, despite several warnings from USDA 

and New Mexico regulators, before FRER urged state officials to take action.  In August 2012, the 

Solid Waste Bureau of the New Mexico Environment Department found that Valley Meat was in 

violation of the solid waste laws and that it should be fined $86,400.15  Nevertheless, Defendants 

have now granted Valley Meat approval to slaughter horses without substantive NEPA review.   

USDA has also failed to conduct any NEPA review of its new equine residue testing plan, so 

that dangerous byproducts of horse slaughter may contaminate the environment. 

III. STATUTORY AND REGULATORY BACKGROUND 

A. National Environmental Policy Act. 

The National Environmental Policy Act (NEPA), 42 U.S.C. § 4321 et seq., and the Council 

for Environmental Quality (CEQ) regulations, 40 C.F.R. parts 1500-1508, require federal agencies to 

conduct environmental impact analyses for regulatory actions.  NEPA is the “basic national charter 

for protection of the environment.”  40 C.F.R. § 1500.1(a).  NEPA seeks, among its purposes, to 

“promote efforts which will prevent or eliminate damage to the environment and biosphere and 

stimulate the health and welfare of man.”  42 U.S.C. § 4321. 

Federal agencies must take a “hard look” at the potential environmental consequences of 

their projects before taking action and must make “relevant information [ ] available to the larger 

public audience.”  N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1075 (9th Cir. 

2011) (internal citations omitted); see also 42 U.S.C. § 4332(C). 

NEPA established the Council on Environmental Quality (“CEQ”) to formulate regulations 
                                                                                                                                                               
(Footnote continued on from previous page) 
FSIS, FO, to Director, New Mexico Health Department, regarding rotting cattle carcasses and 
blood on De Los Santos’s property (Jan. 22, 2010) (“Nelson Letter”), Wagman Decl., Ex. 15; 
Letter from George W. Akeley, Jr., Manager, Enforcement Section, NMED, to Ricardo and Sarah 
De Los Santos, Owners, Valley Meat Company, LLC, Regarding Notice of Violation-Valley Meat 
Company, LLC Composting Facility (January 4, 2011), Wagman Decl., Ex. 16; E-mail from 
Auralie Ashley-Marx, NMENV, to Troy Grant, Enforcement Officer, Solid Waste Bureau, 
NMED, regarding failure of Pecos Valley Meat Company to dispose of legacy waste (April 18, 
2012 5:51 p.m.), Wagman Decl., Ex. 17. 
15 N.M. Env’t Dep’t v. Valley Meat Company, LLC, SWB 12-16 (CO) (N.M. Env’t Dep’t Oct. 31, 
2012) (stipulated final order). 
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for implementing NEPA.  CEQ regulations define “effects” to encompass both direct and indirect 

effects and impacts, including but not limited to ecological, aesthetic, historic, cultural, economic, 

social, or health effects, whether direct, indirect, or cumulative.  40 C.F.R. § 1508.8.  USDA has 

expressly adopted all of CEQ’s NEPA implementing regulations.  See 7 C.F.R. § 1b.1(a). 

NEPA requires that federal agencies prepare one of the following three levels of 

documentation based on the significance of an action’s possible impact on the environment:  (1) the 

environmental impact statement (“EIS”); (2) the environmental assessment (“EA”), which may lead 

to either a finding of no significant impact (“FONSI”) or a decision to produce a complete an EIS; 

and (3) the categorical exclusion (“CE”).  See 40 C.F.R. §§ 1507.3(b), 1501.4(a).   

An agency is required to prepare an EIS for “major Federal actions significantly affecting the 

quality of the human environment.”  42 U.S.C. § 4332(C).  “‘Major Federal action’ includes actions 

with effects that may be major and which are potentially subject to Federal control and 

responsibility.”  40 C.F.R. § 1508.18.  “Actions include new and continuing activities, including 

projects and programs entirely or partly financed, assisted, conducted, regulated, or approved by 

federal agencies; new or revised agency rules, regulations, plans, policies, or procedures; and 

legislative proposals.”  Id.  § 1508.18(a).  Major federal action also includes “formal documents 

establishing an agency’s policies which will result in or substantially alter agency programs,” 

“[a]doption of programs, such as a group of concerted actions to implement a specific policy or plan; 

systematic and connected agency decisions allocating agency resources to implement a specific 

statutory program or executive directive” and the “[a]pproval of specific projects . . . [including] 

approv[al] by permit or other regulatory decision as well as federal and federally assisted activities.”  

See id. § 1508.18(b)(1), (3)-(4). 

Whether an action “significantly” affects the environment requires considerations of both 

“context” and “intensity”.  See id. 40 C.F.R. § 1508.27.  For a site-specific action, such as the grant 

of inspection to horse slaughter plants in the United States, “significance would usually depend upon 

the effects in the locale rather than in the world as a whole.”  Id. 

For intensity, relevant considerations include but are not limited to “[t]he degree to which the 

proposed action affects public health or safety,” “[t]he degree to which the effects on the quality of 
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the human environment are likely to be highly controversial,” “[t]he degree to which the possible 

effects on the human environment are highly uncertain or involve unique or unknown risks,” “[t]he 

degree to which the action may establish a precedent for future actions with significant effects or 

represents a decision in principle about a future consideration,” “[t]he degree to which the action 

may adversely affect an endangered or threatened species or its habitat that has been determined to 

be critical under the Endangered Species Act of 1973,” and “[w]hether the action threatens a 

violation of Federal, State, or local law or requirements imposed for the protection of the 

environment.”  Id.  Courts have found that the presence of one or more of these “significance” 

factors should result in an agency decision to prepare an EIS.  See Border Power Plant Working Grp. 

v. Dep't of Energy, 260 F. Supp. 2d 997, 1019 (S.D. Cal. 2003) (citing Public Citizen v. Department 

of Transp., 316 F.3d 1002, 1023 (9th Cir.2003)); Johanns, 520 F.Supp.2d at 19-20. 

An EIS is not required if an agency determines, based on a more limited analysis in an EA, 

that its proposed action would not have a significant environmental impact.  See Bair v. California 

Dep't of Transp., C 10-04360 WHA, 2011 WL 2650896, at *4 (N.D. Cal. July 6, 2011).  The EA is a 

“concise public document” that “[b]riefly provide[s] sufficient evidence and analysis for determining 

whether to prepare an [EIS].”  40 C.F.R. § 1508.9(a). 

An agency need not prepare an EIS or an EA if the agency instead lawfully invokes a 

“categorical exclusion”.  See 40 C.F.R. § 1501.4(a)(2).  A “categorical exclusion” exempts from full 

NEPA review a category of actions which do not have a significant effect on the human environment 

and “for which, therefore, neither an [EA nor an EIS] is required.”   See id. § 1508.4.  A categorical 

exclusion may only be invoked for those actions which do not “individually or cumulatively have a 

significant effect on the human environment and which have been found to have no such effect in 

procedures adopted by a Federal agency in implementing [the CEQ] regulations.”  Id.  Moreover, an 

agency’s procedures for determining categorical exclusions must “provide for extraordinary 

circumstances in which a normally excluded action may have a significant environmental effect.”   

See id. § 1508.4; see also id.at 40 C.F.R. § 1507.3(b)(2)(ii); Ctr. for Biological Diversity v. Salazar, 

706 F.3d 1085, 1096 (9th Cir. 2013) (“[E]ven where an action falls into a categorical exclusion, an 

agency must nevertheless provide procedures for determining whether ‘extraordinary circumstances’ 
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exist.”) (emphasis added). 

USDA regulations state that FSIS actions, which include the grant of inspection to domestic 

horse slaughter facilities and the new horse meat residue testing plan, “are categorically excluded 

from the preparation of an EA or EIS unless the agency head determines that an action may have a 

significant environmental effect.”  7 C.F.R. § 1b.4(a) (emphasis added); see also 40 C.F.R. § 1508.4 

(CEQ regulation to implement NEPA requiring that “[a]ny procedures under this section shall 

provide for extraordinary circumstances in which a normally excluded action may have a significant 

environmental effect.”). 

Thus, according to USDA’s own regulations, a determination that there is a mere possibility 

of an action having a significant environmental effect is sufficient to remove the action from the 

cover of a CE.  Furthermore, USDA has an ongoing affirmative obligation to analyze whether a CE 

continues to be appropriate for the category.  See 7 C.F.R. § 1b.3(c) (“Agencies shall continue to 

scrutinize their activities to determine continued eligibility for categorical exclusion.”); see also 

California v. Norton, 311 F. 3d 1162, 1168 (9th Cir. 2002) (in “extraordinary circumstances, a 

categorically excluded action would nevertheless trigger preparation of an EIS or an EA”); Reed v. 

Salazar, 744 F. Supp. 2d 98, 103 (D.D.C. 2010) (finding that if a proposed action falls within a 

categorical exclusion, then “the agency must then determine whether there are any ‘[e]xtraordinary 

circumstances’ that nevertheless require the agency to perform an environmental evaluation”) 

(quoting 40 C.F.R. § 1508.4). 

Agencies must complete the necessary NEPA process “before decisions are made and before 

actions are taken.”  40 C.F.R. § 1500.1(b).  Therefore, “NEPA ensures that important effects will not 

be overlooked or underestimated only to be discovered after resources have been committed or 

the die otherwise cast.”  Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989). 

B. Administrative Procedure Act. 

The Administrative Procedure Act, 5 U.S.C. § 551, et seq. (“APA”), provides that “[a] 

person suffering legal wrong because of agency action, or adversely affected or aggrieved by agency 

action within the meaning of a relevant statute, is entitled to judicial review thereof.”  See id. § 702.  

“[F]inal agency action for which there is no other adequate remedy in a court” is subject to judicial 
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review.  Id. § 704.  A reviewing court shall “hold unlawful and set aside agency action, findings, and 

conclusions found to be . . . arbitrary, capricious, an abuse of discretion, or otherwise not in accordance 

with law; . . . in excess of statutory jurisdiction, authority, or limitations, or short of statutory right; [or] 

without observance of procedure required by law.”  Id. §§ 706(2)(A), (C), and (D). 

C. Federal Meat Inspection Act. 

The Federal Meat Inspection Act, 21 U.S.C. § 601 et seq. (“FMIA”), is a comprehensive 

statutory inspection scheme designed both to prevent “adulterated” meat products from entering the 

human food supply and to prevent “inhumane slaughtering.”  21 U.S.C. § 603.  In order to be 

eligible for federal inspection, a horse slaughter facility must apply to FSIS for inspection.  Review 

of an application for inspection necessarily involves FSIS assessing detailed paperwork regarding the 

applicant’s premises, standard operating procedures, and management of waste-streams, including 

sewage and water.  9 C.F.R. § 416.2.  Facilities may not slaughter horses for human consumption 

unless and until FSIS grants inspection and conditional approval. 

FSIS has discretion in granting inspection applications.  See id. § 304.2 (establishing that 

FSIS Administrator has the authority to grant or deny an application for inspection).  The FMIA 

provides that USDA may refuse or withdraw inspection services under circumstances where the 

applicant for or recipient of such services has been declared unfit to engage in any business requiring 

inspection services.  See 21 U.S.C. § 671.  Furthermore, the FSIS Administrator may file a complaint 

to withdraw a grant of Federal inspection from an establishment for, among other reasons, producing 

or shipping an adulterated product, not handling or slaughtering livestock humanely, or being 

otherwise unfit to engage in any business requiring inspection.  See 9 C.F.R. § 500.6. 

IV. ARGUMENT 

A. Applicable Legal Standard. 

A plaintiff seeking a temporary restraining order or a preliminary injunction must establish 

that:  (1) he is substantially likely to succeed on the merits; (2) he is likely to suffer irreparable harm 

in the absence of preliminary relief; (3) the balance of equities tips in his favor; and (4) an injunction 

is in the public interest.  Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20 (2008).  The same 

standard applies to both temporary restraining orders and preliminary injunctions, which are often 
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granted in NEPA cases.  See Lockheed Missile & Space Co., Inc. v. Hughes Aircraft Co., 887 F. 

Supp. 1320, 1323 (N.D. Cal. 1995); Sierra Club v. Bosworth, 510 F. 3d 1016, 1033 (9th Cir. 2007) 

(injunctive relief is appropriate when government action “may significantly degrade some human 

environmental factor”). 

The Ninth Circuit employs a “sliding scale” approach to Winter’s four-element test, so that 

where a plaintiff shows that the balance of hardships tips strongly in its favor, it need only raise 

“substantial questions” going to the merits of its claim.  Id. at 1135.  Alliance for the Wild Rockies v. 

Cottrell, 632 F.3d 1127, 1134-35 (9th Cir. 2011).  “While an injunction does not automatically issue 

upon a finding that an agency violated NEPA, ‘the presence of strong NEPA claims gives rise to 

more liberal standards for granting an injunction.’”  High Sierra Hikers Ass'n v. Blackwell, 390 F.3d 

630, 642 (9th Cir. 2004) (quoting American Motorcyclist Ass'n v. Watt, 714 F.2d 962, 965 (9th 

Cir.1983)).  As set forth below, Plaintiffs make a strong showing on each of the four requirements 

for injunctive relief, and thus the Court should issue a TRO and a PI. 

B. Plaintiffs Are Likely to Succeed on the Merits of Their Claims. 

1. Defendants Violated NEPA and the APA by Failing to Prepare an EIS. 

A reviewing court must “hold unlawful and set aside agency action” that is “arbitrary, 

capricious, an abuse of discretion, or otherwise not in accordance with law,” as well as agency action 

that is taken “without observance of procedure required by law.”  5 U.S.C. § 706(2); see also Pit 

River Tribe v. U.S. Forest Serv., 469 F.3d 768, 781 (9th Cir. 2006).  Courts “will defer to an agency's 

decision [not to prepare an EIS] only if it is fully informed and well considered.”  High Sierra 

Hikers, 390 F.3d at 640 (quotation omitted). 

USDA is required to prepare an EIS for “major Federal actions significantly affecting the 

quality of the human environment.”  42 U.S.C. § 4332(C).  “The purpose of an EIS is to apprise 

decisionmakers of the disruptive environmental effects that may flow from their decisions at a time 

when they retain a maximum range of options.”  Pit River Tribe, 469 F.3d at 785 (quotation 

omitted).  Both acts challenged here – granting inspection to domestic horse slaughter facilities and 

creating a new residue testing plan – trigger the EIS requirement.  Defendants have deprived 

decisionmakers and the public of a frank discussion of the potentially far-reaching environmental 
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impacts of starting up numerous horse slaughter facilities in this country after many years of 

dormancy.16 

a) Defendants’ Actions are “Major Federal Actions”. 

It is without question that Defendants’ grant of inspection to domestic horse slaughter plants 

constitutes a “major Federal action” under the CEQ regulations.  See 40 C.F.R. § 1508.18.  

Defendants’ acts are clearly within the CEQ regulations’ definition of “major federal action”, which 

includes “projects and programs . . . regulated, or approved by federal agencies,” “new or revised 

agency rules, regulations, plans, policies, or procedures,” “formal documents establishing an 

agency’s policies which will result in or substantially alter agency programs,” or “[a]doption of 

programs,” and the “[a]pproval of specific projects . . . [including] approv[al] by permit or other 

regulatory decision.”  See id. §§ 1508.18(a), (b)(1), (3)-(4).17 

Defendants’ new horse meat residue testing plan is also a “major federal action,” as it will be 

the standard operating protocol for every horse slaughter facility across the country, governing all 

FSIS testing and inspections and determining when a slaughter facility has either received animals 

with excess residue levels, or when it has produced horse meat with dangerous drug residues.  This is 

just the kind of program that demands NEPA review.18 
                                                 
16 As a threshold matter, it is clear that the grant of inspections to domestic horse slaughter 
facilities and the implementation of a new residue testing plan change the status quo, and thus 
constitute Federal “action” as defined in CEQ regulations.  See 40 C.F.R. §1508.18.  As the 
District Court for the District of Columbia has previously held, a change in the “legal or 
regulatory status quo” triggers the requirement for NEPA review.  Johanns, 520 F. Supp. 2d at 
29.  
17 Johanns, 520 F. Supp. 2d at 28; see also Ramsey v. Kantor, 96 F.3d 434, 444 (9th Cir. 1996) 
(“[I]f a federal permit is a prerequisite for a project with adverse impact on the environment, 
issuance of that permit does constitute major federal action and the federal agency involved must 
conduct an EA and possibly an EIS before granting it.”); Methow Valley, 490 U.S. at 336 (Forest 
Service’s decision to issue recreational special use permit constitutes major federal action within 
the meaning of NEPA); Ctr. for Biological Diversity v. Salazar, 791 F. Supp. 2d 687, 697 n.6 (D. 
Ariz. 2011) reconsideration denied, CV-09-8207-PCT-DGC, 2011 WL 2550392 (D. Ariz. June 
27, 2011) and aff'd, 706 F.3d 1085 (9th Cir. 2013) (noting that “[a]ll parties agree that issuance of 
[a free use permit for removing road-repair gravel] was a major federal action”); White Tanks 
Concerned Citizens, Inc. v. Strock, 563 F.3d 1033, 1036-37 (9th Cir. 2009) (Army Corp of 
Engineers’ issuance of a discharge permit is a major federal action); Friends of the Earth, Inc. v. 
U.S. Army Corps of Engineers, 109 F. Supp. 2d 30, 40 (D.D.C. 2000) (Army Corps of Engineers’ 
decision to issue permit to casino builders is a major federal action); Davis v. Morton, 469 F.2d 
593, 596-97 (10th Cir. 1972) (approving leases on federal land constitutes major federal action).   
18 See San Luis & Delta-Mendota Water Auth. v. Salazar, 686 F. Supp. 2d 1026, 1048-49 (E.D. 
Cal. 2009) (agency took major federal action by provisionally accepting and implementing U.S. 
Fish and Wildlife Service’s biological opinion concerning the impact of coordinated operations of 

(Footnote continued on next page) 
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b) Defendants’ Actions May Significantly Affect the Environment. 

The grant of inspection and the new horse meat residue testing plan will, or at the very least 

may, have a significant effect upon the quality of the human environment, thus mandating the 

preparation of an EIS.  42 U.S.C. § 4332(C).  As explained above, American horses are given a 

pharmacopeia of different drugs during their lives, and those drugs are given without any 

consideration of the federal laws restricting the administration of drugs to animals intended for 

human consumption. Rulemaking Petition, pp. 31-34, 46-48, 61-65, Wagman Decl., Ex. 1.  The fact 

that American horses are not intended for human consumption also means that there is a high 

likelihood that horse slaughter operations could affect the human environment surrounding the horse 

slaughter plants, because the discarded parts, organs and blood could be dangerous to the natural 

environment.  Rulemaking Petition, pp. 50-52, Wagman Decl., Ex. 1.  Past horse slaughter plants’ 

operations and the evidence in the Rulemaking Petition are proof that Defendants’ actions may 

significantly harm the environment. See Rulemaking Petition, pp. 27-29, Wagman Decl., Exhibit 1; 

Bacon Decl., Wagman Decl., Ex. 13; Administrative Orders regarding Cavel’s “significant” non-

compliance, Wagman Decl., Exs. 10, 11, 12; see also Johanns, 520 F. Supp. 2d at19. 

The evidence of environmental impacts is well-beyond the threshold to trigger the agency’s 

duties under NEPA.  In order to prevail on their claim here, plaintiffs need only raise “substantial 

questions whether a project may have a significant effect” on the environment to prevail on a claim 

that a federal agency violated its statutory duty to prepare an EIS.  Blue Mountains Biodiversity 

Project v. Blackwood, 161 F.3d 1208, 1212 (9th Cir.1998), cert. denied, 527 U.S. 1003 (1999) 

(quotation omitted).  The plaintiff does not have to show that significant effects will in fact occur.  

                                                                                                                                                               
(Footnote continued on from previous page) 
state water projects on threatened delta smelt because that decision “substantially alter[ed] the 
status quo” of project operations); Native Ecosystems Council & Alliance for the Wild Rockies v. 
U.S. Forest Serv. ex rel. Davey, 866 F. Supp. 2d 1209, 1227 (D. Idaho 2012) (Forest Service's 
adoption of a revised map delineating analysis units for Canada lynx within a national forest was 
a major federal action requiring preparation of an EIS); Ramsey, 96 F.3d at 437 (National Marine 
Fisheries Service issuing an incidental take statement for salmon populations that would guide 
state fishing plans was a major federal action requiring at least an EA and possibly an EIS); see 
also New York v. Nuclear Regulatory Comm’n, 681 F.3d 471, 476-77 (D.C. Cir. 2012) (a decision 
by an agency that “will be used to enable licensing decisions” and that “renders uncontestable 
general conclusions about the environmental effects of plant licensure that will apply in every 
licensing decision” constitutes a major federal action).   
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Id.; see also California ex rel. Lockyer v. U.S. Dep't of Agric., 575 F.3d 999, 1012 (9th Cir. 2009) 

(threshold for requiring an EIS “is relatively low: ‘It is enough for the plaintiff to raise substantial 

questions whether a project may have a significant effect on the environment.””) (quoting Blue 

Mountains, 161 F.3d at 1212); Ocean Mammal Inst. v. Gates, 546 F. Supp. 2d 960, 977 (D. Haw. 

2008) modified in part, CIV. 07-00254DAELEK, 2008 WL 2020406 (D. Haw. May 9, 2008) 

(Navy’s EA prepared for its use of mid-frequency active sonar was insufficient to satisfy NEPA 

where plaintiffs raised substantial questions as to whether the sonar would have a significant impact 

on the environment).  As outlined below, Plaintiffs have presented Defendants with clear evidence 

that Defendants’ actions implicate numerous CEQ “significance” factors and may cause significant 

environmental effects, and thus have certainly at minimum raised substantial questions as to such 

effects, sufficient to warrant injunctive relief. 

For example, in Johanns, the District Court for the District of Columbia found that horse 

slaughter may cause potentially severe environmental effects.  520 F. Supp. 2d at 19.  That fact has 

not changed since the court issued its decision, and the evidence makes clear that the potential for 

serious environmental impacts from horse slaughter facilities is ongoing, including overwhelming 

the area around the slaughterhouse with a noxious stench, potentially polluting local groundwater 

and water supplies with toxic horse blood and tissue, and attracting pests and vermin to the area.  See 

Eldridge Decl., ¶¶3-5 (“blood spills and animal parts left outside to rot” attract vermin and insects), 

Ex. 2 to Wagman Decl.; Runnels Decl., ¶¶3-5 (same), Ex. 3 to Wagman Decl.; J. Smith Decl., ¶¶3-4, 

6-7 (“blood in my bathtub, sinks and toilets”), Ex. 4 to Wagman Decl.; Salazar Decl., ¶¶3-4, 6, Ex. 5 

to Wagman Decl.; Garcia Decl., ¶¶3-4, Ex. 6 to Wagman Decl.; Farley Decl., ¶4, Ex. 7 to Wagman 

Decl.; and Bacon Decl., ¶¶4-7 (Dallas Crown plant issued “[t]wenty-nine citations for wastewater 

violations”), Ex. 13 to Wagman Decl. 

Thus, given the evidence of past environmental harms at horse slaughter facilities, see 

generally Declarations, supra, and the possibility for similar harms to occur upon Defendants’ 

authorizations, Defendants have violated NEPA and the CEQ regulations by allowing horse 

slaughter facilities to begin slaughtering horses for human consumption without first preparing an 

EIS.  Reed v. Salazar, 744 F. Supp. 2d 98 (D.D.C. 2010) (NEPA violation where the Department of 
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Interior failed to conduct environmental review or even to consider whether a categorical exclusion 

properly could be invoked before signing a new land management agreement with a party who had 

mismanaged the property under a prior agreement).19 

Moreover, granting inspection to a horse slaughter facility in combination with the creation 

of a new horse meat residue testing plan implicates several CEQ “significance” factors, thus 

requiring an EIS, or at minimum a detailed environmental assessment.  See 40 C.F.R. § 1508.27. 

First, Defendants’ grant of inspection and new residue testing plan both pose serious risks to 

public health or safety and unique or unknown health and safety risks.  See 40 C.F.R. 

§ 1508.27(b)(2), (5).  There is a very long list of the unknown ramifications of starting horse 

slaughter operations – regardless of where the plant is located.  As documented in the Rulemaking 

Petition, there are dozens of drug and chemical residues that may have been given to American 

horses that are specifically “not intended for use” in horses who will be eaten.  See Exhibit 1 to the 

Rulemaking Petition, Wagman Decl., Ex. 1.  That the federal agencies have gone so far as to 

expressly ban the use of those drugs for horses destined for slaughter and human consumption, 

combined with the fact that virtually every American horse has been administered most of those 

drugs, in itself should trigger a comprehensive review of the public health impacts of authorizing any 

horse slaughter plants to operate.  See Exhibit 1 to the Rulemaking Petition, Wagman Decl., Ex. 1; 

see also Rulemaking Petition, pp. 14-23, Wagman Decl., Ex. 1.  Some are indisputably known to be 

unsafe, and there is no minimal residue that scientists can guarantee is safe.  Rulemaking Petition, 

pp. 61-62, Wagman Decl., Ex. 1; see also Nicholas Dodman, Nicolas Blondeau, Ann M. Marini, 

“Association of phenylbutazone usage with horses bought for slaughter: A public health risk”, Food 

and Chemical Toxicology 48 (2010) 1270–74, Exhibit 20 to the Rulemaking Petition, Wagman 

Decl., Ex. 1.  Not only are the drugs not to be used for horses who are eaten, and the horse meat 

“adulterated” under the Food, Drug, and Cosmetic Act by virtue of the use of these drugs,20 but the 

                                                 
19 Valley Meat’s history of contempt for environmental laws suggests that it will conduct itself in 
a similar manner when operating a horse slaughter facility.  This fact alone makes clear that the 
act of granting inspections to Valley Meat may cause significant environmental impacts.   
20 See, e.g., 21 U.S.C. § 342(a). 
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waste byproducts from horse slaughter may also contain dangerous residues, capable of 

contaminating local ecosystems and water and soil supplies.21  Indeed, recent studies have shown 

that veterinary pharmaceuticals can be present in animal manure and can persist in the environment 

following land application.  For example,  

[A] certain fraction of the pharmaceuticals [given at subtherapeutic levels 
to livestock] are excreted into animal manures.  Land application of these 
manures contaminates soils with the veterinary pharmaceuticals, which 
can subsequently lead to contamination of surface and groundwaters . . . 
High concentrations of pharmaceuticals in soils were generally observed 
at the sites where the respective concentrations in surface water were also 
high . . . These results suggest that soil is a reservoir for veterinary 
pharmaceuticals that can be disseminated to nearby surface water via 
desorption from soil, surface runoff, and soil erosion. 

Song W., et al., Selected Veterinary Pharmaceuticals in Agricultural Water and Soil from Land 

Application of Animal Manure, 39 J. Environ. Qual. 4, 1211-17 (2010).  In addition, a recent study 

conducted by Kansas State University examined the environmental fate of pharmaceuticals that are 

introduced into soils with animal waste land application.  The study found 

A significant portion of these chemicals remained un-degraded during 
wastewater treatment and was transferred to the biosolids.  The use of 
biosolids containing high concentrations of [veterinary pharmaceuticals] 
raises concerns about their use as agricultural soil amendments.  Future 
studies should investigate the feasibility of treating the biosolids to ensure 
removal of [veterinary pharmaceuticals] prior to their application on 
agricultural lands. 

See  Kan. State Univ., Environmental Fate Of Pharmaceuticals In Animal Wastes, U.S. Dep’t of 

Agric. REEIS, http://www.reeis.usda.gov/web/crisprojectpages/0189154-environmental-fate-of-

pharmaceuticals-in-animal-wastes.html (last visited July 1, 2013). 

Finally, 

A recent study by the Toxic Substances Hydrology Program of the U.S. 
Geological Survey (USGS) shows that a broad range of chemicals found 
in residential, industrial, and agricultural wastewaters commonly occurs 
in mixtures at low concentrations downstream from areas of intense 

                                                 
21 Plaintiffs note that the recently released “Residue Testing of Equine” provides no protection to 
the environment or consumers.  Food Safety & Inspection Serv., FSIS Directive 6130.1, Ante-
Mortem, Postmortem Inspection of Equines and Documentation of Inspection Tasks, U.S. Dept. 
of Agric. (June 28, 2013), http://www.fsis.usda.gov/wps/wcm/connect/6d64bdd1-53d9-4130-
adbe-89c657f6d901/6130.1.pdf?MOD=AJPERES.  All horses have an “increased likelihood of a 
violative residue” and horse meat is adulterated whenever a horse receives a prohibited substance, 
regardless of the presence of residues – therefore the slight increase in residue testing of horses, 
suggested by last week’s Directive, is meaningless. 
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urbanization and animal production.  The chemicals include human and 
veterinary drugs (including antibiotics), natural and synthetic hormones, 
detergent metabolites, plasticizers, insecticides, and fire retardants.  One 
or more of these chemicals were found in 80 percent of the streams 
sampled.  Half of the streams contained 7 or more of these chemicals, and 
about one-third of the streams contained 10 or more of these chemicals. 
 

 See U.S. Dep’t of the Interior, Pharmaceuticals, Hormones, and Other Organic Wastewater 

Contaminants in U.S. Streams, USGS: Science for a Changing World, (June 2002) 

http://toxics.usgs.gov/pubs/FS-027-02/pdf/FS-027-02.pdf (“Pharmaceuticals”). 

“Where the environmental effects of a proposed action are highly uncertain or involve 

unique or unknown risks, an agency must prepare an EIS.”  Ocean Advocates v. U.S. Army Corps of 

Eng’rs, 402 F.3d 846, 870 (9th Cir. 2005) (quotations and citations omitted).  It is undisputed that 

there have been no studies or research done on the environmental effects related to the special nature 

of horse meat and the byproducts and offal of horse slaughter.  It is also clear from the foregoing that 

serious questions are raised about the possible negative effects of horse slaughter on the human 

environment.  There is a significant likelihood that the wastewater and biosolids generated at 

domestic horse slaughter facilities will contain detectable concentrations of phenylbutazone and 

other veterinary drugs that are generally associated with horses, but which are not associated with 

cattle, swine, sheep or goats. 

Second, the human health and environmental impacts of the agency’s actions are not yet 

understood and are highly controversial, implicating another CEQ significance factor.  A recent 

United States Geological Survey study of wastewater-related organic chemicals in water, including 

veterinary drugs, noted that “there is little information about the extent or occurrence of many of 

these compounds in the environment.”  Pharmaceuticals, supra.  Moreover, as detailed above, a 

frightening number of the drugs administered to horses over their lifetimes have not been tested on 

humans, so their potential toxicity and adverse reactions to their consumption by humans are 

completely unknown.  See Exhibit 1 to the Rulemaking petition, Wagman Decl., Ex. 1.  The impact 

and reliability of Defendants’ new testing protocols, which attempt to address the serious problem of 
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horse meat drug residues, are also highly controversial within the meaning of the CEQ factors.22  

USDA’s new residue testing plan requires testing only 4 of each 100 or more horses slaughtered, so 

that ninety-six per cent of the byproducts of slaughtered horses will flow into the local groundwater 

and waterways, and ninety-six percent of normal-looking horses need not be tested for residues.  

Food Safety & Inspection Serv., FSIS Directive 6130.1, Ante-Mortem, Postmortem Inspection of 

Equines and Documentation of Inspection Tasks, U.S. Dept. of Agric. (June 28, 2013), 

http://www.fsis.usda.gov/wps/wcm/connect/6d64bdd1-53d9-4130-adbe-

89c657f6d901/6130.1.pdf?MOD=AJPERES.  Whether this approach is adequate to address the 

impacts stemming from the drugs present in horse flesh is highly controversial. 

Third, Defendants’ actions implicate the degree to which the action may adversely affect an 

endangered or threatened species or its habitat that has been determined to be critical under the ESA.  

See 40 C.F.R. § 1508.27(b)(9).  As documented in Plaintiffs’ April 16, 2013 letter to Defendant 

Vilsack, Valley Meat is located near South Spring River, Pecos River, Bitter Lake Wildlife Refuge, 

and Bottomless Lakes State Park.  Letter from Bruce A. Wagman to USDA Secretary Tom Vilsack 

Re: Sixty-Day Notice of Intent to Sue the United States Department of Agriculture Pursuant to the 

Endangered Species Act (Apr. 16, 2013), Wagman Decl., Ex. 18.  Threatened and endangered 

species are found within the vicinity of Valley Meat, and their continued existence, as well as their 

critical habitats, may be jeopardized by Valley Meat’s horse slaughter operations.  Id.  Multiple 

species may be affected.  See id.  Thus, Defendants’ decision to approve inspection at Valley Meat 

“may adversely affect an endangered or threatened species or its habitat that has been determined to 

be critical,” which alone is sufficient for triggering the EIS requirement.  40 C.F.R. § 1508.27(b)(9).  

And of course similar concerns may arise at other proposed horse slaughter facilities. 

                                                 
22 See Bair v. Cal. Dep't of Transp., C 10-04360 WHA, 2011 WL 2650896, at *7 (N.D. Cal. 
July 6, 2011) (a project is “highly controversial” if there is “a substantial dispute about [its] size, 
nature, or effect”) (internal quotation omitted); League of Wilderness Defenders-Blue Mountains 
Biodiversity Project v. Zielinski, 187 F. Supp. 2d 1263, 1271 (D. Or. 2002) (finding agency’s plan 
to burn timber “controversial” where there was substantial dispute about its nature or effect, as 
agency discounted scientific evidence opposing the logging and failed to provide hard data 
supporting a critical assumption for its environmental mitigation plan); Silva v. Romney, 342 F. 
Supp. 783, 784 (D. Mass. 1972) (proposed Federal housing development was “controversial” 
where there was “considerable opposition” to it and disagreement about the drainage facilities 
between the agency and town residents). 
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Fourth, Defendants’ actions implicate the “degree to which the action may establish a 

precedent for future actions with significant effects.”  40 C.F.R. § 1508.27(b)(6).  Both actions – the 

grant of inspection to a horse slaughterhouse for the first time in six years, along with the new drug 

residue testing plan – will establish a significant precedent for the granting of inspections to any 

future horse slaughter plants, with wide-ranging future consequences.  The grant of inspection for 

domestic slaughter of horses suggests (incorrectly) that USDA can ensure the safety of the horse 

meat that will be produced, and of the environment and consumers, for this and future slaughter 

plants.  Moreover, the new residue testing plan will be used to conduct, evaluate, and analyze horse 

meat for all horse slaughter facilities in the country, both those currently known and all of those 

unknown.   

As of March 2013, there were at least six applications for inspection of horse slaughter 

facilities on file with Defendants.  All of those facilities create similar problems and will be governed 

by Defendants’ new testing protocol.  Defendants created the new residue plan without proper 

environmental review, so all of the public health and environmental risks generated by the chemical 

and drug residues in horse meat accumulate across all of the horse slaughter facilities that 

Defendants authorize.  It is evident that Defendants’ new residue protocol is the governing, 

controlling document for all horse slaughter facilities – current and future.  When an agency 

establishes such guiding implementation principles for a new program, it is subject to NEPA review.  

See Native Ecosystems Council & Alliance for the Wild Rockies v. U.S. Forest Serv., 866 F. Supp. 2d 

1209, 1230 (D. Idaho 2012) (agency’s adopting of a map delineating analysis units for Canadian 

lynx required an EIS as it “opened nearly 400,000 acres of land to precommercial thinning.  The fact 

that no other precommercial thinning projects have been identified does not diminish the fact that the 

adoption of the 2005 map represents a decision in principle about the future use of the land.”).  

Defendants’ actions plainly “establish a precedent for future actions with significant effects.”  40 

C.F.R. § 1508.27(b)(6). 

Fifth, Defendants’ grant of inspection and new residue testing plan required implicate the 

CEQ significance factor regarding “[w]hether the action threatens a violation of Federal, State, or 

local law or requirements imposed for the protection of the environment.”  40 C.F.R. 
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§ 1508.27(b)(10).  For example, Defendants know that Valley Meat has repeatedly committed gross 

violations of New Mexico environmental laws and regulations when it was in the business of 

slaughtering cattle.  See, e.g., Letter from William C. Olson, Wagman Decl., Ex. 14; Nelson Letter, 

Wagman Decl., Ex. 15; Letter from George W. Akeley, Wagman Decl., Ex. 15; E-mail from Auralie 

Ashley-Marx, Wagman Decl., Ex. 16.  Moreover, Defendants know that the last three horse 

slaughter plants in the U.S. that were shut down in 2007 wreaked environmental havoc on their host 

communities, which included violations of environmental regulations.  See Johanns, 520 F. Supp. 2d 

at19; Bacon Decl., Wagman Decl., Ex. 13; Administrative Orders, Wagman Decl., Exs. 10-12.  And 

as just stated, Valley Meat’s operation threatens violations of the Endangered Species Act.  Wagman 

Decl., Ex. 18.  Finally, Valley Meat has been in violation of the Clean Water Act, 33 U.S.C. § 1251 

et seq., for years, operating without a permit or an official exclusion from the permitting process.  

See Wagman Decl., Ex. 19.  Defendants’ actions implicate the CEQ significance factor of threatened 

violations of environmental laws or regulations, which alone is sufficient to trigger the requirement 

to prepare an EIS.  

Finally, and importantly, NEPA review is required here because of the “cumulative impact” 

of the grant of inspection to the current horse slaughter plants and the likely grant of inspection to 

future facilities .  40 C.F.R. §§ 1508.7, 1508.8.  “Cumulative impact” is the 

impact on the environment which results from the incremental impact of the 
action when added to other past, present, and reasonably foreseeable future 
actions regardless of what agency (Federal or non-Federal) or person 
undertakes such other actions. Cumulative impacts can result from 
individually minor but collectively significant actions taking place over a 
period of time. 

 40 C.F.R. § 1508.7. 

A comprehensive analysis of cumulative impacts is mandated by NEPA and the CEQ 

regulations.  See N. Plains Res. Council, Inc. v. Surface Transp. Bd., 668 F.3d 1067, 1076 (9th Cir. 

2011) (“[W]here several actions have a cumulative ... environmental effect, this consequence must 

be considered in an EIS.”) (citing Te–Moak Tribe of W. Shoshone of Nev. v. U.S. Dep't of Interior, 

608 F.3d 592, 602 (9th Cir.2010)); 40 C.F.R. § 1508.25(a)(2), (c).  “The purpose of this requirement 

is to prevent an agency from dividing a project into multiple actions, each of which individually has 
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an insignificant environmental impact, but which collectively have a substantial impact.”  N. Plains 

Res. Council, 668 F.3d at 1087 (quoting Great Basin Mine Watch v. Hankins, 456 F.3d 955, 969 (9th 

Cir.2006)). 

The regulations make clear that cumulative impact analysis requires a careful review of all 

reasonably foreseeable future activities.  N. Plains Res. Council, 668 F.3d at 1076 (“A cumulative 

impact analysis must be more than perfunctory; it must provide a useful analysis of the cumulative 

impacts of past, present, and future projects.”) (internal quotation omitted).  And “[s]ignificance 

exists if it is reasonable to anticipate a cumulatively significant impact on the environment.  

Significance cannot be avoided … by breaking [an action] down into small component parts.”  40 

C.F.R. § 1508.27(b)(7). 

Here, the compounding of potential problems is obvious.  There has been no horse slaughter 

in America for six years.  There are serious environmental threats to each and every community and 

its surroundings from horse slaughter, as elaborated in this brief and the complaint in this action, 

with potentially tremendous nationwide impacts to numerous communities.  Moreover, with each 

additional horse slaughterhouse, the domestic horse slaughter industry will grow and strengthen, 

adding momentum and encouraging and facilitating the opening of additional slaughter plants.  And, 

with each additional request for inspection it will be harder for the agency to undertake meaningful 

review, having already set a precedent for granting inspection to previous facilities without 

undertaking a detailed review.  In short, now is the time to undertake meaningful review of the 

environmental and public health impacts of horse slaughter facilities, not later after the cumulative 

damage is done.  Thus, in order to perform proper NEPA analysis and the requisite “hard look,” 

USDA needs to consider the cumulative impact of future horse slaughterhouses, including those 

identified in the six applications currently pending.  See N. Plains Res. Council, 668 F.3d 1067 at 

1078 (“[P]rojects need not be finalized before they are reasonably foreseeable.”); Gov’t of the 

Province of Manitoba v. Salazar, 691 F. Supp. 2d 37, 47 (D.D.C. 2010) (failure to consider other 

“reasonably foreseeable” projects is “a glance at the issue, not a hard look”). 

Defendants’ actions implicate multiple CEQ significance factors, and they were required to 

prepare an EIS prior to acting, or at least a detailed EA.  See W. Watersheds Project v. Abbey, 11-
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35705, 2013 WL 2532617, at *12 (9th Cir. June 7, 2013) (EA for a particular site’s grazing 

management plan failed to include the required “hard and careful look” at no grazing and reduced 

grazing alternatives); Border Power Plant Working Grp. v. Dep't of Energy, 260 F. Supp. 2d 997, 

1033 (S.D. Cal. 2003) (EA for building electricity transmission lines was inadequate where agency 

failed to consider relevant issues including the project’s potential for controversy, impacts on water, 

alternatives to the project, and cumulative impacts); Anacostia Watershed Society v. Babbitt, 871 F. 

Supp. 475, 482 (D.D.C. 1994) (setting aside a land exchange that was not preceded by either an EA 

or an EIS); Fund For Animals v. Espy, 814 F. Supp. 142, 150-151 (D.D.C. 1993) (enjoining the 

removal of bison from a National Park without first preparing an EA or an EIS).   

Given the negative environmental, aesthetic, economic, and cultural effects that past horse 

slaughter facilities inflicted on their host communities, environmental review in this instance is 

crucial to inform Defendants and the public of the possible environmental effects of their actions, 

and so that the public can ascertain: (1) whether local waste disposal system and water, air, and soil 

systems are being adequately protected against dangerous and foul contaminants from horse 

slaughter facilities operations; (2) whether there is any threat to local ecosystems or local endangered 

species; (3) whether FSIS inspectors have the minimally adequate procedures and training to ensure 

that adulterated meat is not making it to market; and (4) whether local waterways will be safe from 

contamination.  Preparing an EIS “provide[s] full and fair discussion of significant environmental 

impacts and [informs] decision makers and the public of reasonable alternatives that would minimize 

adverse environmental impacts.”  California ex rel. Lockyer v. U.S. Dep't of Agric., 575 F.3d 999, 

1012 (9th Cir. 2009).  USDA has not made any relevant information regarding its environmental 

analysis for horse slaughter available to the public.23 

                                                 
23 Nor can defendants rely on a Categorical Exclusion to avoid full NEPA review in this case, 
since numerous CEQ significance factors implicated in their actions cut off any possible 
application of a categorical exclusion.  According to USDA’s own regulations implementing 
NEPA, all FSIS actions are categorically excluded from NEPA review “unless the agency head 
determines that an action may have a significant environmental effect.”  7 C.F.R. § 1b.4(a).  In 
other words, application of a categorical exclusion is precluded by the mere possibility of 
significant environmental harm.  As discussed in detail above, that minimal threshold is clearly 
met here in light of the application of not one, but several of the CEQ significance factors. 
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C. Plaintiffs Will Suffer Irreparable Harm in the Absence of a TRO. 

Injunctive relief is appropriate when government action “may significantly degrade some 

human environmental factor,” and the court can apply more liberal standards for granting an 

injunction when “strong NEPA claims” are present.  Sierra Club v. Bosworth, 510 F. 3d 1016, 1033 

(9th Cir. 2007).  Thus, even after the Supreme Court’s ruling in Winter, the Ninth Circuit has 

provided a deferential preference for plaintiffs seeking injunctions in NEPA cases, with respect to 

the irreparable harm prong. 

The Ninth Circuit has noted the tight link between a NEPA violation and the irreparable 

injury that results:  “In the NEPA context, irreparable injury flows from the failure to evaluate the 

environmental impact of a major federal action.”  High Sierra Hikers, 390 F. 3d at 643 (citing 

Thomas v. Peterson, 753 F.2d 754, 764 (9th Cir.1985)).  See also Save Our Ecosystems v. Clark, 747 

F. 2d 1240, 1250 (9th Cir. 1984) (“Irreparable damage is presumed when an agency fails to evaluate 

thoroughly the environmental impact of a proposed action.”)  Irreparable harm is “compounded by 

the added risk to the environment that takes place when governmental decisionmakers make up their 

minds without having before them an analysis (with public comment) of the likely effects of their 

decision on the environment.”  Bosworth, 521 F. 3d at 1034 (quoting Citizens for Better Forestry v. 

U.S. Dep’t. of Agric., 341 F.3d 961, 971 (9th Cir. 2003).24 

Moreover, the named individual plaintiffs have clearly demonstrated that they will be 

irreparably harmed if Defendants’ grant of inspection is not enjoined, as set out in detail in their 

declarations.  Specifically, plaintiffs and the other declarants have established that they will be 

immediately and irreparably harmed because: 

                                                 
24  Further, by granting inspection to domestic horse slaughter facilities without NEPA review, 
Defendants have harmed Plaintiffs by depriving them of their statutory right to participate in the 
NEPA review process and threatening concrete injury caused by the resumption of horse 
slaughter in their communities.  See City of Sausalito v. O’Neill, 386 F. 3d 1186, 1197 (9th Cir. 
2004) (“[A] cognizable procedural injury exists when a plaintiff alleges that a proper EIS has not 
been prepared under [NEPA] when the plaintiff also alleges a ‘concrete’ interest—such as an 
aesthetic or recreational interest—that is threatened by the proposed action.”); Cottrell, 632 F. 3d 
at 1137-38 (9th Cir. 2011) (“AWR was harmed by its inability to participate in the administrative 
appeals process, and that harm is perpetuated by the Project’s approval.  The administrative 
appeals process would have allowed AWR to challenge the Project under . . . NEPA, and to seek 
changes in the Project before final approval.”). 
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1. They will be subjected to regular viewing of horses going to slaughter, waiting to be 

slaughtered, and to viewing the trucks leaving Valley Meat with the horse meat produced there.  

Plaintiffs Ramona Cordova, Krystle Smith, Cassie Gross, and Barbara Sink regularly drive by the 

horse slaughter plant in their communities and the stockyards where some of the slaughter facilities’ 

horses would be held prior to slaughter, and their ability to enjoy their lives and daily activities 

would be seriously harmed by seeing the trucks filled with horses going in to the slaughterhouse, and 

the trucks filled with dead horses, horse meat, and the remains of the horses, coming back out of the 

facility.25  They would also be detrimentally impacted by the sight of horses who are about to be 

slaughtered at the slaughter facility in their town waiting in the holding pens. See K. Smith Decl., ¶ 

12, Wagman Decl., Ex. 20; Gross Decl., ¶¶ 17-18, Wagman Decl., Ex. 22; Cordova Decl., ¶ 10, 

Wagman Decl., Ex. 23; Sink Decl., ¶ 9, Wagman Decl., Ex. 24; and Seper Decl., ¶ 8, Wagman 

Decl., Ex. 25. 

In similar circumstances, courts have found that irreparable harm exists where plaintiffs 

suffer real emotional and aesthetic injury from the knowledge that animals will be unjustifiably 

killed.  See Humane Society of the U.S. v. Bryson, 2012 WL 1952329, *6 (D. Or. May 30, 2012) 

(unreported) (“The individual Plaintiffs will suffer a real emotional and aesthetic injury from the 

knowledge that [California Sea Lions] have been killed as a result of the authorizations, and this 

injury is not compensable with monetary damages.”).  “People have a cognizable interest in viewing 

animals free from inhumane treatment.”  Animal Legal Def. Fund v. Glickman, 154 F.3d 426, 433 

(D.C. Cir. 1998) (en banc) (internal citations omitted). 

2. If the horse slaughterhouses in the Plaintiffs’ respective communities begin horse 

slaughter operations, plaintiffs will be unable to continue their personal and family recreational 

                                                 
25 See Declaration of Krystle Smith (“Smith Decl.”), ¶¶ 11-16, Wagman Decl., Ex. 20 (being 
“directly confronted with the view of horses in holding pens” will “cause [her] intense aesthetic 
injury”); Trahan Decl., ¶ 12, Wagman Decl., Ex. 21 (will experience an “immediate and long-
lasting injury from viewing those trucks and animals”); Declaration of Cassie Gross (“Gross 
Decl.”), ¶¶ 17-18, Wagman Decl., Ex. 22; Declaration of Ramona Cordova (“Cordova Decl.”), ¶¶ 
10-11, Wagman Decl., Ex. 23 (seeing trucks carrying horse carcasses “will affect [her] deeply”); 
Declaration of Barbara Sink (“Sink Decl.”), ¶¶ 9-11, Wagman Decl., Ex. 24 (she “will suffer 
distress” upon seeing “horses on their way to the auction and then to slaughter at Rains Natural 
Meats.”); and Declaration of Lawrence Seper (“Seper Decl.”), ¶ 8, Wagman Decl., Ex. 25.   
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activities of fishing and camping in and on waterways that may be tainted by the discharge of 

contaminated horse slaughter byproducts.  Cordova Decl., ¶¶ 6-8, Wagman Decl., Ex. 23; Sink 

Decl., ¶¶ 7-8, Wagman Decl., Ex. 24; K. Smith Decl., ¶¶ 3-7, Wagman Decl., Ex. 20; Trahan Decl., 

¶¶ 6-7, Wagman Decl., Ex. 21.  For example, Deborah Trahan and her family, along with several of 

the other Plaintiffs, engage in camping and fishing activities in lakes and streams in proximity to and 

downstream from Valley Meat.  All of these lakes and streams connect with the waterways closest to 

Valley Meat, such that any contamination from the slaughter facility will eventually get into the 

lakes and streams used by the Trahan family.  Trahan Decl., ¶¶ 6-7, Wagman Decl., Ex. 21.  Given 

that direct connection, the Trahans will be compelled to curtail their recreational activities in the 

area.  Id. at ¶ 6.  This is aesthetic and recreational injury of the highest order, and is shared by other 

individual plaintiffs.  See Cordova Decl., ¶¶ 6-8, Wagman Decl., Ex. 23; Sink Decl., ¶¶ 7-8, 

Wagman Decl., Ex. 24; K. Smith Decl., ¶¶ 3-7, Wagman Decl., Ex. 20.  

Courts have granted injunctions in similar cases where aesthetic interests would be 

irreparably harmed in the absence of relief.  See Landwatch v. Connaughton, 905 F. Supp. 2d 1192, 

1197 (D. Or. 2012) (granting motion for injunction where project will “irreparably harm plaintiff and 

its members and supporters that use and enjoy the area at issue for its aesthetics, recreation such as 

hiking, camping, fishing, and photography, as well as watershed research, education and observing 

wildlife.  Plaintiff and its members will further be harmed because the Project will degrade water 

quality, diminish aesthetic values and harm fish and wildlife in and around the Project area”). 

3. The horse slaughter process and the possibility of contaminated runoff into local 

waterways threaten the Plaintiffs’ health and their communities.  See, e.g., Trahan Decl., ¶¶7-11, 

Wagman Decl., Ex. 21.  In the context of a preliminary injunction courts have found a showing of 

irreparable harm where the movant’s health is in danger.  See Bowen v. Consol. Elec. Distrib., Inc. 

Emp. Welfare Ben. Plan, 461 F. Supp. 2d 1179, 1184 (C.D. Cal. 2006) (“[C]onsidering that 

plaintiff's health appears to be at risk if the defendant continues to withhold plaintiff's benefits under 

the Plan, the Court concludes that the risk of irreparable harm to the plaintiff is sufficiently great.”); 

M.R. v. Dreyfus, 697 F. 3d 706, 732 (9th Cir. 2012) (finding irreparable injury where challenged 

activity established a significant likelihood of impacting plaintiffs’ mental and physical health). 

Case 1:13-cv-00639-MCA-RHS   Document 15   Filed 07/02/13   Page 33 of 38
Appellate Case: 13-2187     Document: 01019154947     Date Filed: 11/08/2013     Page: 34     

91 of 156



SCHIFF HARDIN LLP 
ATTORNEYS AT LAW 

SAN FR AN C I SC O 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 - 27 - CASE NO. CV-13-3034-YGR  
ERRATA TO NOTICE OF MOTION AND MOTION FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION; 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF 
 

In addition to these harms, FRER’s thousands of supporters in New Mexico, Missouri, and 

Iowa and The HSUS’s thousands of members in New Mexico, Missouri, and Iowa who are 

interested in observing and enjoying horses, and otherwise protecting these animals from slaughter, 

will be irreparably harmed if Defendants permit horse slaughter facilities to open.  And once horse 

slaughter has begun, there will be nothing the Court or Plaintiffs can do to restore or replace all of 

the horses rounded up, transported, and killed as a result of Defendants’ unlawful agency actions.  

Without a temporary restraining order and preliminary injunction pending resolution of this case, 

horse slaughterhouses throughout the United States will begin slaughtering horses, at which time 

Plaintiffs, and other similarly situated Americans near other facilities, face substantial likelihood of 

suffering these irreparable harms to their health, environmental, economic, aesthetic, cultural, and 

other interests.  As the Supreme Court recognized in Amoco Prod. Co. v. Village of Gambell, 

“[e]nvironmental injury, by its nature, can seldom be adequately remedied by money” and, thus, “the 

balance of harms will usually favor the issuance of an injunction.”  480 U.S. 531, 545 (1987).  

Therefore, for NEPA violations, “there is a presumption that injunctive relief should be granted 

against continuation of the action until the agency brings itself into compliance.”  Realty Income 

Trust v. Eckerd, 564 F.2d 447, 456 (D.C. Cir. 1977).  See also Amoco, 480 U.S. at 545 (where 

plaintiff shows that injury is “sufficiently likely, the balance of the harms will usually favor the 

issuance of an injunction”). 

D. The Balance of Equities Favors Plaintiffs. 

There is certainly no harm whatsoever to Defendants by not inspecting domestic horse 

slaughter facilities while proper NEPA review is conducted with respect to both the slaughter 

operations and the residue testing plan.  USDA has discretion related to the grant of inspection, and 

there is no limitations period for its decision making process.  Far greater harm will occur to the 

agency and the public if a grant of inspection is approved without putting the proper safeguards in 

place or properly ascertaining the extent of environmental impacts resulting from these actions.  Nor 

would any loss of income to any party be sufficient to override the harm to Plaintiffs set out above.  

Any harm that could be potentially claimed by Defendants or any of the slaughterhouses certainly 

does not outweigh the substantial harms that would be suffered by Plaintiffs in the absence of relief.  
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See Humane Society of U.S. v. Gutierrez, 523 F. 3d 990, 991 (9th Cir. 2008) (issuing an emergency 

stay halting the state’s lethal removal of sea lions in order to conserve the salmon run, which was “by 

definition, irreparable,” where the stay would only affect the salmon run for one year, and where the 

salmon run in that year was unusually larger than in past years); Eckerd, 564 F. 2d at 456 (“The 

substantial additional costs which would be caused by court-ordered delay may well be justified by 

the compelling public interest in the enforcement of NEPA.”).  And because Defendants’ grant of 

inspection is the first authorization of horse slaughter in six years, the injunction will merely “require 

the defendants to maintain a course of conduct that they have pursued for many years.”  Nat’l Senior 

Citizens Law Center v. Legal Serv. Corp., 581 F. Supp. 1362, 1373 (D.D.C. 1984).  

Lastly, USDA currently is facing furloughs of employees.  As noted in the letter from 

Congressman Moran to Defendant Vilsack, “federal meat inspectors will be furloughed, impacting 

the operations of over 6,000 food processing businesses.”  Letter from Congressman Jim Moran to 

Secretary Vilsack, Mar. 25, 2013, available at http://moran.house.gov/press-release/moran-calls-

usda-deny-horse-slaughter-facility-permits.  Requiring USDA inspections of horse slaughter plants 

would only worsen the impact of the furloughs felt by traditional slaughter industries and reduce the 

FSIS inspection funding available for beef, chicken, and pork inspections – “meat actually consumed 

by Americans.”  Id.  For all of these reasons, Defendants will not suffer irreparable harm if an 

injunction is issued, so the equities balance in favor of granting injunctive relief to prevent 

irreparable harm to Plaintiffs. 

E. The Requested Injunction Is in the Public Interest. 

The public interest weighs heavily in favor of a temporary restraining order and preliminary 

injunctive relief.  There is no question that the public interest is advanced by having NEPA carried 

out as intended by Congress.  See Cottrell, 632 F. 3d at 1138 (“This court has also recognized the 

public interest in careful consideration of environmental impacts before major federal projects go 

forward, and we have held that suspending such projects until that consideration occurs comports 

with the public interest.”).  Additionally, the vast majority of Americans are strongly opposed to 

horse slaughter, regardless of their age, gender, geographic location, or personal experience with or 

Case 1:13-cv-00639-MCA-RHS   Document 15   Filed 07/02/13   Page 35 of 38
Appellate Case: 13-2187     Document: 01019154947     Date Filed: 11/08/2013     Page: 36     

93 of 156



SCHIFF HARDIN LLP 
ATTORNEYS AT LAW 

SAN FR AN C I SC O 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

 

 

 - 29 - CASE NO. CV-13-3034-YGR  
ERRATA TO NOTICE OF MOTION AND MOTION FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION; 

MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT THEREOF 
 

ownership of horses.26  In New Mexico, seventy percent of registered voters in New Mexico oppose 

horse slaughter for human consumption and also are opposed to a horse slaughter plant being located 

in their communities.27  Polls done in Iowa and Missouri collected similar results.28  Therefore, it is 

in the public interest to require Defendants to conduct environmental analysis before saddling any 

community with a major environmental liability that it itself does not even want. 

There is a “well-established public interest in preserving nature and avoiding irreparable 

environmental injury.”  See Cottrell, 632 F. 3d at 1138.  The public must have access to and 

knowledge of the detrimental environmental effects caused by horse slaughter facilities before 

residents start seeing horse blood in their faucets, piles of rotting carcasses at the slaughterhouse 

operating in their communities, polluted waterways, and news that our meat supply has been 

contaminated by adulterated horse flesh.  Defendants have not presented any reason as to why horse 

slaughter must begin now as opposed to after completion of the required environmental review, and 

so injunctive relief is appropriate.  See Save Our Ecosystems, 747 F. 2d at 1250.  It is evident that 

Plaintiffs’ requested relief of temporarily maintaining the status quo is truly modest when compared 

to what is at stake if Defendants are permitted to proceed by completely ignoring NEPA. 

/// 

/// 

/// 

/// 

/// 

/// 

/// 

                                                 
26 American Society for the Prevention of Cruelty to Animals (“ASPCA”) Survey by Lake 
Research Partners, Research Findings on Horse Slaughter for Human Consumption (Jan. 2012), 
available at http://www.apnm.org/mailbox/horseslaughter/Poll%20Memo%20-
%20ASPCA%20Horse%20Slaughter%20Research.pdf.  
27 Survey on Attitudes Regarding Horse Slaughter in New Mexico, April 2, 2013, 
http://www.aspca.org/Pressroom/press-releases/040413.  
28  Press Release, ASPCA, New Research Reveals New Mexicans Strongly Oppose Slaughter of 
Horses for Human Consumption (April 2, 2013), http://www.aspca.org/Pressroom/press-
releases/040413.  
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/// 

/// 
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V. CONCLUSION 

For the reasons presented herein, Plaintiffs request that the Court issue a TRO enjoining 

Defendants from authorizing horse slaughter at a domestic horse slaughter facility pending 

consideration of the merits of Plaintiffs’ claims. 
 
Dated:  July 2, 2013 
 

SCHIFF HARDIN LLP 

By:/s/ Bruce A. Wagman 
Bruce A. Wagman 
Attorneys for Plaintiffs 

 
40858-0000 
SF\320714398.1   
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16 
--

FEDERAL MEA'!' INSPECl'ION Acr 

The act does not provide sufficient tools· of enforcement to 
checkmate and unscrupulous operator who seeks to pollute 
the Nation's m,eat supply with unwholesom~ ,Products. I~ is 
f&l' too easy-m the absence of more poSltlve preventive 
measures--for dealers in dead animals, renderers, animal 
food handlers, a.nd others to divert unfit meali into human 
food channels. As of now, we do not even have the authority 
to seize or detain meat which we know is unfit and is intended· 
for human consumption when it is outside of a federally 
ins_pected plant. 

The act now provides only implied and/or fre.gmented 
authority in some areas that greatly hinders effective adminis
tration and enforcement. Authority to refuse inspection 
service when warranted, adequate inea.sur&. to de8.1 with 
certain types of packaging, labeling, and sii~ndards of 
composition, all are presently lacking. 

Thus, the act passed 60 years ago--and amended only 
once since then in a minor way-is becoming increasingly 
inadequate to deal with the problems of today's modern, 
aggressive industry, and for dealing with the inaustry in the 
years ahead. 

We cannot rest upon old laurels. It is necessary that to
day's consumer, eath1g meat products produced in highly 
mechanized meat plants operated by highly skilled workmen, 
be protected by a 1967 meat inspection law- not a 1906 
appropriations measure. · 

Thus, the proposed Wholesome Meat Act includes amend
ments to: 

Broaden the present act to R.u thorize cooperative arrange
ments with State and local authorities, through which the 
Federal Government could provide manpower and financial 
assistance for developing effective ·State meat inspection 
programs under State administration. 

Provide tools of enforcement not presently authorized 
with which to checkmate the distribution of unwholesome 
and adulterated meat products. 

Clarify and broaden authority over meat and meat prod
ucts capable of use as human food, to replace vaguely de
fined, Implied authority which has hindered effective 
administration. . 

!yfake additional "housekeeping" changes which are neces
sary to renovate a 60-year-old statute, clarify codification, 
and consolidate several related statutes into one. 

FEDERAL-STATE COOPERATION 

The proposed legislation. :would enhance the role of the 
States by providing for Federal cooperation with appropri
ate State agencies in developing and administering State 
meat inspection programs. To qualify, a State must have a. 
meat inspection law imposing mandatory . inspection and 
:::;anitation requirements for intrastate operators that are 
consistent with Federal requirements. · 

Cooperation would include furnishing advisory assistance 
in planning and developing a meat inspection program, fur-
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the Secretary to approac-h this problem io the spirit reflected in the 
testimony of the Department's witness: 

There appears to be some misunderstanding of physical 
structure requirements for intrastate establishmen ts thus 
made subject to Federal inspection . However, the facts are 
that the eligibility of no establishment for Federal inspec
tion is based ·i.ipon a combined evaluation of the operating 

·procedures used by the· establishment and the buildmg con
struction and physical facilities rather than upon a separate 
evaluati~n of these ·fa~tors. Thus, if .the opero.tl?g procedures 
are patterned so as to msure the 'sarutary ho.ndhng of product 
'vithin the establishment and result in wholesome food, the 
estab~ish,ment could be declared eligible for Federal in
spectwn. 

However, the committee wants it clearly underStood that the re
quirements on wholesomeness, additives, labeling, and the other 
Federal regulations are not to be compromised and must he at least 
equal to Federal standards. 

COMMITTEE AMENDMENTS 

The Committe-e amendments would-
(1) provide for extension of Federa.l inspection t.o intrastate 

operations in any State upon request of the Governor, or upon a 
finding that the State has not within 2 or 3 years after enactment 
of the bill developed an inspection system at least equal to the 
Federal system; 

(2) provide for extension of Federal inspection t.o particular 
intrastate plants found t.o be distributing adulterated ' products 
dangerous to the public health; 

(3) preserve the Secretary's existin~ authority to exempt retail 
butchers and retail dealers 10 n.ppropnate cnses; 

(4} strike out the provision g1ving the Secretary authority to 
make additional exemptions in the District of Columbia and 

· unorganized territories; and · 
(5} mn.ke a number of changes desi~ned to· conform the pro

visions to those contained in H.R. l 2144 ns'po.ssed by the House of 
Representatives, to correct typographical errors,· or to mri.ke other 
tecllnical corrections. 

Coi\iPARtsoN OF S. 2147 Wnu H.R. 12144 

The major differences between S. 2147, as reported, and H.R. 12144; 
as pnssed by the House of Representatives, are the comm'ttee amend
ments described in pa.ra.grap_Qs (1), (2), (3), a.nd (4) a.bove. In udditioo, 
S. 2147 in section ·17 .,vonld 'require the Secretary to submiL more 
aet:.niled re(:lOrt.s reguJA.rly on the operations and products covered by 
tb~ act. The only other differences are nonsubstantive technical 
'Corrections. · 

SECTIOi\-BY-SECTION A NALYSIS 

Section 1. Short titles-Title and section duign.al.ionB 
Present ·legislation author izing Federal meat inspection primarily 

consists of provisions in the Department of Agriculture Appropriation 

16G 
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Decision Memo-National Environmental Policy Act Categorical Exclusion 

Application of Rains Natural Meats for a Grant of Federal Meat Inspection Services 

Decision 

It is my decision to grant federal meat inspection services to Rains Natural Meats. 

Description 

Rains Natural Meats is a small (5,300 square-foot) meat and poultry slaughter and processing 
facility located at 23795 260th Street, Gallatin, Daviess County, Missouri. Its nearest neighbor is 
located approximately one-quarter mile to the south of the facility. The facility was built on a 
five-acre site in 1998. Its current owner, Mr. David Rains, received a grant of inspection on 
November 30, 1998, for processing (breaking, boning, fabricating, formulating, and slicing) meat 
and poultry products. The grant was updated on June 9, 2003, to include the slaughter and 
processing of cattle, calves, sheep, goats, swine, and ratites. The grant was updated again on 
April 22, 2004, to include the processing of young chickens, mature chickens, turkeys, geese, 
ducks, and guinea. On January 15, 2013 , Rains Natural Meats filed an application with FSIS to 
modify its grant of inspection to receive inspection services for the commercial slaughter of 
horses, mules, and other equines. 

Proposed Action 

The proposed action is to grant federal meat inspection services for commercial horse slaughter 
operations at Rains Natural Meats. The Federal Meat Inspection Act ("FMIA") requires 
government inspectors to conduct an ante-mortem inspection of all amenable species, including 
cattle, sheep, swine, goats, horses, mules and other equines (21 U.S.C. § 603); a post-mortem 
inspection ofthe carcasses and parts of all amenable species (21 U.S.C. § 604); and an inspection 
of meat food products during processing operations (21 U.S.C. § 605) in establishments that sell or 
distribute in commerce meat that is intended for human consumption. Horses, mules, and other 
equines have been among the livestock species that are amenable to the FMIA since it was 
amended by the Wholesome Meat Act in 1967. 1 2 The FMIA and its implementing regulations in 
9 CFR Parts 302, 304, 307, 416, and 417 require establishments that wish to engage in the 
commercial slaughter of amenable species to produce meat intended for human consumption and 
sale or distribution in interstate commerce to apply to the Food Safety Inspection Service ("FSIS") 

1FSIS regulations require that establishments that slaughter horses, mules, and other equines must be 
completely separate from any establishment that slaughters cattle, sheep, swine, or goats. 
2FSIS temporarily suspended inspection of horse slaughter facilities from 2006 to 2012 because Congress 
prohibited FSIS from expending funds to pay for ante-mortem inspection of equines in each of those years, 
but the underlying statute requiring federal inspection of horse slaughter has never been amended or 
repealed. In 2012 Congress restored federal funding of ante-mortem inspection of horses at commercial 
horse slaughter plants. Therefore, issuing a grant of inspection for commercial horse slaughter is not 
precedent setting, but rather, a return to the status quo ante. 

1 
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for a grant of federal inspection services, and they establish criteria for determining the eligibility 
of the applicant to receive inspection services. 

PSIS is also required to conduct an examination and inspection of the method by which amenable 
species, including horses, are slaughtered and handled in connection with slaughter in order to 
ensure that the establishment is in compliance with the Humane Methods of Slaughter Act (21 
U.S.C. § 603) ("HMSA"). The HMSA was enacted to prevent the needless suffering oflivestock, 
to improve products and economies in slaughter operations, and to benefit producers, processors 
and consumers by expediting an orderly flow of livestock and livestock products in interstate and 
foreign commerce (7 U.S.C. § 1901). PSIS has implemented and enforces regulations under the 
HMSA (9 C.P.R. Part 313).3 

The National Environmental Policy Act and FSIS's Categorical Exclusion 

The National Environmental Policy Act (42 U.S.C. § 4321 et seq.) ("NEPA") and the Counsel of 
Environmental Quality implementing regulations (40 C.P.R. Parts 1501-1508) require all federal 
agencies to prepare an assessment of the environmental impact of a proposed agency action (called 
an environmental assessment, or "EA'') (40 C.P.R.§§ 1501.3 and 1501.4(b)). Based on the EA, 
NEP A further requires federal agencies to prepare an environmental impact statement ("EIS") for 
major federal actions significantly affecting the quality ofthe human environment (42 U.S.C. § 
4332(2)(c) and 40 C.P.R. § 1504.1(c)). However, federal agencies may identify classes of actions 
that normally do not require the preparation of either an EA or an EIS because such actions do not 
have a significant effect on the human environment, either individually or cumulatively (40 C.P.R. 
§ 1507 .3(b )(2) ). Classes of actions that have no significant environmental effect, either 
individually or cumulatively, are said to be categorically excluded from NEPA requirements ( 40 
C.P.R. § 1508.4). Despite allowing federal agencies to identify classes of action that are 
categorically excluded from NEP A requirements, NEP A still requires an agency to determine 
whether or not there are any potential environmental impacts that may result from a proposed 
action of that agency and so inform the agency decision maker. 

USDA's NEPA implementing regulations are found in 7 C.P.R. § 1 b. These regulations list PSIS 
as an agency that conducts programs and activities that have been found to have no individual or 
cumulative effect on the human environment, such that PSIS is categorically excluded from the 
requirements of preparing procedures to implement NEP A, and its actions are categorically 

3The Commercial Transportation of Equine for Slaughter Act (7 U.S.C. § 1901 note) is an animal welfare 
statute governing the commercial transportation of equine for slaughter by persons regularly engaged in 
that activity within the United States. In 1998, the Secretary issued regulations (9 C.F.R. Part 88) that 
establish safety standards for conveyances being used to transport equines to slaughter; define the duties 
and responsibilities of owner/shippers prior to loading equines onto the conveyance, during the actual 
commercial transportation of said equines to the slaughter plant, and upon their arrival at a slaughter plant; 
and set forth paperwork and back tagging requirements for equines being commercially transported to 
slaughter. This program is adm inistered by USDA's Animal and Plant Health Inspection Service, whose 
personnel historically have conducted their inspections of slaughter horses and the conveyances in which 
they are transported to slaughter upon the horses' arrival at a slaughter facility . 

2 
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excluded from the preparation of an EA or an EIS unless the FSIS Administrator determines that 
an action may have a significant environmental effect (7 C.F.R. § 1 b.4). 

When a federal agency ' s action is merely ministerial as opposed to discretionary and the agency 
lacks discretion to affect the outcome of its action, there is no major federal action that triggers 
NEP A requirements. A grant of federal inspection under the FMIA is purely ministerial because, 
if a commercial horse slaughter plant meets all of the statutory and regulatory requirements for 
receiving a grant of federal inspection services, FSIS has no discretion or authority under the 
FMIA to deny the grant on other grounds or to consider and choose among alternative ways to 
achieve the agency's statutory objectives. Therefore, a grant of federal inspection services under 
the FMIA is not a major federal action that is subject to NEP A requirements. 

A grant of federal inspection likewise does not and will not allow FSIS to exercise sufficient 
control over the commercial horse slaughter activities at Rains Natural Meats such that the grant 
will constitute a major federal action that triggers NEPA requirements. The sole purpose of 
federal meat inspection is to protect public health and welfare by ensuring that any meat produced 
for human consumption and sale or distribution in commerce is wholesome, not adulterated, 
properly packaged, and properly labeled as to species, quantity, and point of origin, and the FMIA 
does not authorize FSIS to regulate a commercial horse slaughter facility ' s slaughter activities 
beyond that which is necessary to achieve this purpose. Accordingly, the FMIA authorizes FSIS 
inspectors to conduct ante-mortem inspection of horses to ensure that they are not dead or dying, 
diseased, or non-ambulatory, and that they are not inhumanely handled or slaughtered. It 
likewise authorizes FSIS inspectors to conduct post-mortem inspection of the carcasses and meat 
food products resulting therefrom to ensure that the carcasses and meat are wholesome, not 
adulterated, and fit for use as human food. In addition, the FMIA authorizes FSIS to require 
commercial slaughter plants to maintain certain sanitary conditions with respect to the conduct of 
commercial slaughter, meat preparation, and meat packaging operations, the proper storage of 
carcasses and the meat products derived therefrom, and the storage and proper disposal of 
condemned or inedible materials. The FMIA further authorizes FSIS to require commercial 
slaughter plants to develop hazard analysis and critical control point plans that identify and prevent 
or control for potential food safety hazards at each step of the slaughter process. All FSIS 
inspectors assigned to conduct federal meat inspection at Rains Natural Meat's facility will be 
guided in the performance of their duties by the policies and procedures set forth in FSIS directives 
and notices, including but not limited to FSIS Directive 6900.2 Rev. 2, Humane Handling and 
Slaughter of Livestock; FSIS Directive 6100.1 Ante-Mortem Livestock Inspection; FSIS Directive 
6100.2, Post-mortem Livestock Inspection; and FSIS Directive 6130.1, Ante-mortem, Post-mortem 
Inspection of Equines and Documentation of Inspection Tasks .4 However, FSIS inspectors will 

4 FSIS directives and notices are internal documents, similar to operating procedures, that the agency uses 
to provide official instructions to agency personnel on how to carry out their duties with respect to agency 
policies. Directives "provide specific instructions or establish new procedures that Agency personnel need 
to follow to implement FSIS requirements . . . . Directives provide instructions to FSIS personnel, not the 
public or industry. Directives identify the specific Agency personnel that are to carry out the activities in 
the directive." See FSIS Directive 1230.1 , FSIS Issuance System; see also page 4 of FSIS training module 
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not have any authority or control over the day-to-day operations of the slaughter plant save to the 
degree necessary to achieve only the agency's mission to protect public health by ensuring that 
horse meat intended for use as human food is safe to eat and properly labeled. 

Even if FSIS did have sufficient authority and control over commercial slaughter activities at a 
horse slaughter establishment such that a grant of federal inspection to such an establishment could 
constitute a major federal action, federal ante-mortem and post-mortem inspection of horses at 
Rains Natural Meats would not be the legally relevant cause of the establishment's commercial 
horse slaughter activities or the impacts, if any, that such slaughter activities might have on the 
environment. As noted above, federal inspection under the FMIA is required for any meat that is 
produced for human consumption and for sale or distribution in interstate commerce, and Rains 
Natural Meats has operated for about 10 years under a grant of inspection for the commercial 
slaughter of amenable species other than horses that has not been revoked or otherwise terminated. 
Rains Natural Meats could resume the slaughter of other amenable species under its existing grant 
of inspection, so a decision not to grant Rains Natural Meats ' current application for federal 
inspection of commercial horse slaughter would not result in the shuttering of the slaughter plant 
or reduce its alleged environmental impacts. Furthermore, a modification of the existing grant of 
inspection so that it applies exclusively to the commercial slaughter of horses would not be a 
substantial change to the agency' s actions pursuant to the grant, but would preserve the status quo 
because FSIS inspectors would continue to follow the policies and procedures under the FMIA and 
implementing regulations, regardless of the amenable species being slaughtered. It also would 
not be a substantial change to Rains Natural Meats' commercial slaughter activities but would 
preserve the status quo because the environmental impacts resulting from the commercial 
slaughter of horses, if any, would not be significantly different from those resulting from the 
commercial slaughter of other amenable species. Finally, if the meat produced at a commercial 
horse slaughter plant is not intended for human consumption, or if it is intended for human 
consumption but for sale or distribution only in intrastate commerce rather than in interstate 
commerce, then the commercial horse slaughter and the effects thereof may proceed 
independently of a grant of federal ante-mortem and post-mortem inspection, and FSIS would 
have no ability to prevent them. In the present instance, Mr. Rains has indicated that he intends to 
prepare horse meat for human consumption and that his intended market is outside the State of 

·'FSIS as a Public Health Regulatory Agency: Regulatory Framework", updated January 2012, at 
http://www.fsis.usda.gov/wps/wcm/connect/4db3c6aa-e911-45bO-ab51-db8d5483fe26/PHVt-Regulatory 
Framework .pdf?MOD=AJP ERES. As such, directives and notices do not have the force and effect of the 
agency ' s regulations that are found in 9 C.F.R. §§ 300-599. See FSIS "Policy Pal" dated April27, 2011 , at 
http: //www.fsis.usda.gov/wps/wcm/connect/fs is-content/rss/policy-pals. Directives and notices also are 
not enforceable by third parties. Therefore, FSIS directives and notices and the issuance thereof, by their 
very nature, do not constitute major federal actions that significantly affect the human environment and 
trigger NEPA requirements. Even if directives and notices and the issuance thereof were major federal 
actions, they would be categorically excluded from NEPA requirements pursuant to 7 C.F.R. § 1 b.J(a)( 1 ), 
which excludes "policy development, planning and implementation which relate to routine activities" from 
NEPA requirements. Directives and notices are also categorically excluded from NEPA requirements 
pursuant to the categorical exclusion applicable to the agency as a whole that is found in 7 C.F.R. § 
I b.4(b)(6) . 
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Missouri, so he may operate only subject to a grant of federal inspection, but nothing in the FMIA 
precludes him from expanding his operation to include horse meat that will be produced for human 
consumption and sold and distributed solely within the State ofMissouri. 5 Likewise, nothing in 
the FMIA precludes him from expanding his operation to include the preparation and sale of horse 
meat to pet food companies and zoos for non-human consumption. It thus is possible for Rains 
Natural Meats to operate as a horse slaughter establishment, and possibly have an effect on the 
environment, without a grant of federal inspection. Accordingly, a grant of federal inspection 
services is not and cannot be the legally relevant cause of either the commercial slaughter activity 
or its environmental impact, if any. 

Based on the foregoing, a decision to grant federal inspection services to Rains Natural Meats does 
not constitute major federal action that will significantly affect the quality of the human 
environment and thus does not trigger any requirements under NEPA. Nevertheless, given the 
high level of public interest in this particular issue, FSIS has examined several aspects of granting 
federal inspection services to Rains Natural Meats to determine if the categorical exclusion applies 
to this action or if any unique conditions or extraordinary circumstances exist that would cause this 
action to have a significant environmental effect and trigger NEP A requirements. These aspects 
are the following: 

- Impacts on Public Health and Safety. As explained above, federal inspection under the FMIA 
is intended solely to protect public health and safety by ensuring that meat and meat food products 
intended for use as human food are not adulterated or misbranded. However, the agency 
recognizes that certain segments of the public have raised concerns about the potential impacts of 
commercial horse slaughter on public health. One such concern is the potential public health 
risks that could arise from the presence in horse meat of trace amounts of certain classes of drugs 
that have not been approved for use in animals that will or could be slaughtered to produce food for 
human consumption. The Humane Society of the United States ("the Humane Society") and 
other horse protection groups contend that horses ' status as companion animals that usually are not 
slaughtered in this country to produce human food means that most horses in the United States 
have been treated with antibiotics, anti-inflammatory drugs, growth hormones, and other 
substances that typically are not used on other food animals and for which the Federal Drug 
Administration has established no tolerances. These groups further contend that residues of these 
substances remain in horse tissues indefinitely, thus rendering any meat produced from U.S . 
horses unsafe for human consumption and constituting a threat to public health. 

FSIS strongly disagrees with the Humane Society ' s assertions. The fact that a drug or other 
chemical was administered to an animal does not, by itself, mean that the meat and meat food 
products from the animal will be adulterated because the administration of a substance does not 
necessarily affect the meat or meat food products derived from that animal. Residues do not 
remain in animals forever but are eliminated from the body over time. Specifically, drugs that are 

5 It would be possible for Mr. Rains to prepare horse meat products for human consumption and sale or 
distribution only in the State of Missouri in accordance with the terms of Missouri ' s meat inspection 
program, which is "at least equal to" the federal program. The product could be distributed solely within 
the State to consumers located within the State (9 C.F .R. § 321 .1 ). 

5 
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administered to horses are excreted from their systems and eventually leave no detectable residues. 
If no detectable residue remains in a horse at the time of slaughter, the meat from that horse is not 
adulterated because there is no reason to believe that the meat will harm consumers or is otherwise 
unfit for use as human food . Even the administration of a drug or chemical that has not been 
approved for use in animals that are used as human food does not mean that meat from a horse 
treated with that substance is adulterated ifthe horse is subsequently slaughtered to produce meat 
for human consumption. The meat will be adulterated only if it contains residues of the drug or 
chemical in question at the time of slaughter. Therefore, FSIS finds no basis in either science or 
law for the proposition that treating horses with the drugs cited by the Humane Society renders 
their meat permanently tainted and thus adulterated as defined by the FMIA. 6 

Even assuming, arguendo, that the Humane Society' s position has both legal and scientific merit, 
FSIS is confident that it can detect chemical residues in meat intended for human consumption and 
prevent the sale and distribution of meat containing such residues in commerce. Since 1967, 
FSIS ' s inspection program has included testing for chemical compounds such as veterinary drugs, 
pesticides, and environmental contaminants to ensure that meat and meat food products do not 
contain residues that would cause them to be adulterated and thus render them unsafe for use as 
human food. FSIS has set forth its drug residue testing policy with respect to horses in FSIS 
Directive 6130.1 , Ante-mortem, Post-mortem Inspection of Equines and Documentation of 
Inspection Tasks). Pursuant to this directive, FSIS inspectors select a carcass for sampling based 
on their professional judgment and public health criteria, including observable signs and 
symptoms of animal diseases, producer history, or results from random scheduled sampling. 
After FSIS personnel collect a sample, the carcass is retained pending the results of laboratory 
testing. A violation occurs when a FSIS laboratory detects a residue that exceeds an established 
tolerance or action level. Horse meat that tests positive for drug residues will be marked U. S. 
condemned and will not be allowed to enter the stream of commerce. Instead, the meat will be 
disposed of by sending it to a rendering facility, thereby ensuring that it endangers neither public 
health and safety nor the local environment. 7 

Additionally, Mr. Rains has taken steps to address this issue by buying slaughter horses only from 
members of an equine quality assurance group. The horses purchased by this group will be 
maintained for at least 45 days prior to slaughter to ensure that no drugs are administered. The 
group member will sign an affidavit indicating that the horses are free of drugs. The 
establishment will also conduct blood tests on each horse before slaughter and have the samples 
analyzed for ivermectin and phenylbutazone levels. 

The Food and Drug Administration ("FDA"), under the Federal Food, Drug, and Cosmetic Act (21 
U.S .C. § 301 et seq.), is the federal agency responsible for evaluating, approving, and establishing 
tolerances or action levels for drugs and other chemical substances used in all livestock, including 
but not limited to antibiotics, avermectins, milbemycins, beta-agonists, and sulfonamides. FDA 
also is the agency that is responsible for conducting any NEPA analysis that is required for the 
evaluation and approval of the use of the aforementioned drugs in equines and other animals that 

6 See FSIS Petition Response to Bruce Wagman, dated June 28, 2013 , at p. 2. 
7 See ld. at pp. 2-5. 
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are used as human food, and FSIS has no jurisdiction in such matters. Accordingly, FDA's drug 
approval process includes a NEP A analysis of how the environment will be affected by an animal 
drug after it is approved. 8 Therefore, to the degree that a NEP A analysis is necessary for the drugs 
that may be used in animals used as human food, FDA has already conducted this analysis as part 
of its drug approval process. 

As described below, an overlapping scheme of federal, state, and local environmental laws and 
ordinances will further ensure that the waste products generated by Rains Natural Meats ' 
commercial horse slaughter activities are properly disposed of and will not enter the human food 
supply chain or the local environment. Therefore, a decision to grant federal inspection to Rains 
Natural Meats will safeguard public health and safety by ensuring that commercial horse slaughter 
at Rains Natural Meats has no more potential to have a significant impact on public health and 
safety than did the commercial slaughter of cattle, pigs, sheep, and goats that preceded it. 

--Wildlife Hazards. FSIS has determined that commercial horse slaughter activities at Rains 
Natural Meats or federal inspection thereof will not create a wildlife hazard. 

- Impacts on Wild and Scenic Rivers and U.S. Waters and Wetlands. The Eleven Point River 
is the only river in Missouri that is designated as wild and scenic.9 The Eleven Point River is 
located more than 300 miles away from Rains Natural Meats' facility. Thus, FSIS has determined 
that commercial horse slaughter activities at Rains Natural Meats or federal inspection thereof will 
not affect a river segment that is listed in the Wild and Scenic River System or National Rivers 
Inventory. 

FSIS also has determined that commercial horse slaughter activities at Rains Natural Meats or 
federal inspection thereof will not impact federal or state regulated or non-jurisdictional wetlands. 
The closest river to Rains Natural Meats is the Grand River and it is located over 1.5 miles south of 
the facility. The commercial slaughter of other amenable species occurred more or less 
continuously at Rains Natural Meats ' facility for more than 10 years with no discernible effects on 
the Grand River. The establishment will continue to operate under its waste management 
agreement with the City of Gallatin, which requires all blood and organs to be removed and 
disposed of by a rendering facility in Des Moines, Iowa. Therefore, the establishment's waste 
cannot spill or seep into the groundwater contaminating nearby rivers or wetlands. 

- Impacts on Energy and Natural Resources . FSIS has determined that commercial horse 
slaughter activities at Rains Natural Meats or federal inspection thereof will not have a significant 
impact on energy and other natural resource consumption. 

8 See, for example, FDA' s approval of the oral administration of phenylbutazone to horses subject to a 
categorical exclusion (74 Fed. Reg. 1146 (Jan . 12, 2009)). See also FDA' s 2007 approval of the topical 
application of a phenylbutazone paste to horses subject to a categorical exclusion (72 Fed. Reg. 60,550 
(Oct. 25 , 2007)). See generally, 
htt p://www.fda .gov/ AnimaiYeterinary/ResourcesforYou/ Animal Health Literacy/ucm2 19207 .htm. 
9 h ://www. ri vers. ov/ri vers/mi ssouri. h . 
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--Impacts on Public Parks, Recreation Areas, Wildlife/Waterfowl Refuges, Historical Sites, 
and Other Publicly Owned Lands. FSIS has determined that commercial horse slaughter 
activities at Rains Natural Meats or federal inspection thereof will not have any impacts on any 
publicly owned land from a public park, recreation area, wildlife or waterfowl refuge, or historical 
site of national, state, or local significance. 

In its June 2011 report on the unintended consequences of the cessation of commercial horse 
slaughter in the United States, the General Accounting Office ("GAO") found that there has been 
an increase in horse abandonment on private or state park land since 2007 . It likewise found an 
increase in horse abandonment on federal lands, including national parks and Indian reservations . 
The abandonment of horses on these lands results in over-grazing that degrades the land and puts 
environmental stress on other species that compete with horses for the same food sources. Horse 
abandonment on these and other federal lands that maintain populations of wild horses increases 
the chance that the abandoned horses will introduce equine diseases to the wild herds. The 
increasing numbers of unwanted horses also complicate the Bureau of Land Management's efforts 
to manage herds of wild horses and burros on federal lands by making it more difficult for the 
agency to adopt out the horses and burros that it removes from federal lands. Based on the 
foregoing, commercial horse slaughter at Rains Natural Meats and other horse slaughter plants has 
the potential to reduce the horse overpopulation in the United States while providing owners of 
unwanted horses with an economically viable and an environmentally sustainable alternative to 
horse abandonment as a method of disposing of their unwanted horses. 

FSIS also has made the following findings required by other laws : 

--Clean Air Act. Section 176(c)(l) ofthe Clean Air Act (42 U.S.C. § 7401) requires federal 
agencies to assure that their actions conform to applicable implementation plans for achieving and 
maintaining the National Ambient Air Quality Standards that the Environmental Protection 
Agency ("EPA") has set for certain criteria pollutants, such as sulfur dioxide, nitrogen dioxide, 
carbon monoxide, ozone, lead, and particulate matter. See 40 C.P.R. Part 50. FSIS has 
determined that commercial horse slaughter activities at Rains Natural Meats and/or federal 
inspection thereof will not increase the frequency or severity of any existing violations of 
standards for ambient air quality, result in any new violations of said standards, or prevent or delay 
the timely attainment of said standards in the area of concern. 

--Clean Water Act. Following section 401(a) of the Clean Water Act (33 U.S.C. § 1341) 
("CWA"), 9 CFR §304.2(c)(1) requires any applicant for federal meat inspection at an 
establishment where the operations thereof may result in any discharge into navigable waters as 
defined by the CW A to provide the Administrator, FSIS, with certification, obtained from the State 
in which the discharge will originate, that there is reasonable assurance that said operations will be 
conducted in a manner that will not violate the applicable water quality standards. On September 
3, 2013 , Mr. Rains provided the Administrator, FSIS, with an attestation that equine slaughter 
operations at Rains Natural Meats will not result in any discharge into any navigable waters as 
define by CW A. Mr. Rains also provided the Administrator, FSIS, with copies of letters from 
Darling International Inc., a rendering company, and the City of Gallatin agreeing to dispose of 
Rains Natural Meats' liquid and solid waste. 
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--Endangered Species Act. FSIS has determined that commercial horse slaughter activities at 
Rains Natural Meats or federal inspection thereof will not have any impact, either directly or 
indirectly, on any federally or state-listed or proposed endangered species of flora and fauna or 
impact critical habitat. The U.S . Fish and Wildlife Service lists one endangered and one 
threatened animal sfecies (i.e. , the Indiana bat and the Topeka shiner) that occur in Daviess 
County, Missouri. 1 Indiana bats summer along streams and rivers in north Missouri, and 
hibernate through the winter in caves and abandoned mines (never in houses) in the Ozarks, 11 

whereas, Topeka shiners live pools of small streams with clear water and sand, gravel or rubble 
bottoms in central Missouri and northward into the prairie region. 12 Rains Natural Meats is not 
located near caves or streams; thus, there is no suitable habitat for these species in and around 
Rains Natural Meats' facility. Therefore, none of these species will be adversely affected by 
operations at Rains Natural Meats or Federal inspection thereof, nor will these operations affect 
other biotic communities or habitat not protected by the Endangered Species Act. 

It should be noted that any grant of federal inspection for commercial horse slaughter at Rains 
Natural Meats will not be the issuance of a new grant, but instead will be a modification of an 
existing grant of inspection for the commercial slaughter of other amenable species under the 
FMIA (e.g. , cattle, sheep, goats, and pigs) at the same facility . The commercial slaughter of other 
amenable species occurred more or less continuously at Rains Natural Meats ' facility for more 
than 10 years with no discernible effects on listed endangered species or their designated critical 
habitat. Furthermore, there will be no significant difference between the methods that Rains 
Natural Meats will use to conduct commercial horse slaughter at its facility and the methods that it 
previously used to conduct the slaughter of other amenable species. Therefore, there is no reason 
to believe that the conversion of Rains Natural Meats ' facility to a dedicated commercial horse 
slaughter plant will have any more impact on endangered species and their critical habitat than did 
the prior commercial slaughter of other amenable species. 

--Migratory Bird Treaty Act. FSIS has determined that commercial horse slaughter activities at 
Rains Natural Meats or federal inspection thereof will not affect species protected under the 
Migratory Bird Treaty Act. 

--National Historic Preservation Act. The National Register of Historic Places lists three sites 
located inside Daviess County, Missouri, 13 but these historic sites are located more than six miles 
away from where Rains Natural Meats ' slaughter facility is located. Therefore, FSIS has 
determined that commercial horse slaughter activities at Rains Natural Meats or federal inspection 
thereof will not impact any historic or cultural property or resources protected by the National 
Historic Preservation Act. 

1 0 http://www. fws. gov/m idwest/endangered/1 ists/m issouri-cty. htm I. 
11 http://www.fws.gov/midwest/Endangered/mammals/ inba/index. html. 
12 
http://www .fws. gov/mountain-prai ri e/species/fish/sh iner/TopekaSh iner5Y earReviewO 12220 I OFi nal.pdf. 
13 http ://www.dn r.mo.gov/shpo/Daviess.htm . 
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In 2009, a coalition of northwest Indian tribes reported to the GAO that the increase in horse 
abandonments on tribal lands, combined with the sizable populations of wild horses that already 
existed on their lands, both increased the degradation of the land caused by over-grazing and 
complicated efforts to restore native and religiously-significant plant species on tribal lands. 
Commercial horse slaughter at Rains Natural Meats and other commercial horse slaughter plants 
thus has the potential to have a beneficial effect on the cultural resources of American Indian tribes 
whose tribal lands are being degraded by a combination of an overpopulation of wild horses and 
large scale abandonment of unwanted horses on their lands. 

--Federal Farmland Protection Policy Act. FSIS has determined that federal inspection of the 
slaughter activities at Rains Natural Meats will not involve the acquisition or use of farmland 
protected by the Federal Farmland Protection Policy Act that would be converted to 
non-agricultural use. 

- Humane Methods of Slaughter Act. As previously noted, Rains Natural Meats ' commercial 
horse slaughter operations will be subject to the humane handling requirements found in section 
603(b) ofthe FMIA (21 U.S.C. § 603(b)) and the regulations promulgated thereunder (9 C.F.R. 
Part 313). FSIS never suspended Rains Natural Meats for humane handling violations during its 
previous commercial slaughter of other amenable species. 

--State and Local Laws. 

Rains Natural Meats' waste disposal is governed by Missouri's Solid Waste Management Law 
("SWML") (Mo. Rev. Stat. 260.005 et seq .). It is a violation of the SWML to store, process, or 
dispose of solid waste in an unapproved manner and to dispose of any solid waste in a place other 
than an approved solid waste processing facility (Mo. Rev. Stat. 260.210. 1). Pursuant to the 
SWML, Rains Natural Meats will collect all blood and organs after stunning and evisceration and 
store the materials in barrels. Darling International, Inc., a rendering company, will regularly 
collect the barrels and deliver them to its rendering facility in Des Moines, Iowa, where they will 
be rendered according to local, state, federal laws. 

Rains Natural Meats' disposal of wastewater is governed by Missouri's Clean Water Law (Mo. 
Rev. Stat. 640.006 et seq.). In accordance with the Clean Water Law, Rains Natural Meats will 
discharge its wastewater into the City of Gallatin's wastewater collection system which consists of 
over 191 miles of sanitary sewer lines and 22 sanitary sewer pumping stations. 14 This system 
will transport water from Rains Natural Meats to the Gallatin Wastewater Treatment Plant for 
processing and eventual discharge of a high quality effluent back into Old Hickory Lake. The 
wastewater treatment plant has an organic treatment capacity of 12.5 million gallons per day. The 
plant is also capable of being operated in "Storm Mode" with a resulting hydraulic capacity in 
excess of 30 million gallons per day, while meeting all National Pollutant Discharge Elimination 
System effluent limitations set by the EP A. 15 

14 http://www.gal latinutilities.com/wastewater.htm l. 
15 http://www.gallatinutilities.com/wwtp.html. 

10 
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Conclusion. 

Based on the foregoing, FSIS finds no unique conditions or extraordinary circumstances of the 
proposed action to grant federal meat inspection services to Rains Natural Meats that would cause 
this action to have a significant environmental effect. Therefore, in accordance with 7 C.P.R. § 
1 b.4, the proposed action is categorically excluded from the preparation of an EA or an EIS . 

....:..:<......p£;0-JF---~-~__,___il IY _--'-I--1,/r3~ 3 
philifs.~ 7' 
Deputy Administrator 
Food Safety and Inspection Service, Room 331 E 
1400 Independence Avenue, SW 
Washington, D.C. 20250 
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