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CORPORATE DISCLOSURE STATEMENT

Pursuant to Fed. R. App. P. 26.1, Appellants Front Range Equine Rescue, 

The Humane Society of the United States, Marin Humane Society, Horses for Life 

Foundation, and Return to Freedom state they are non-governmental corporate 

parties. However, none of them issues stock of any kind, nor has parent or 

subsidiary corporations.  Appellant the State of New Mexico is a government 

party.

/s/ Bruce A. Wagman
BRUCE A. WAGMAN
SCHIFF HARDIN LLP
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-1-

MEMORANDUM OF POINTS AND AUTHORITIES

Pursuant to Rule 8(a) of the Federal Rules of Appellate Procedure and Rule 

8 of the Tenth Circuit Local Rules, Appellants Front Range Equine Rescue, The 

Humane Society of the United States et al. (collectively “Appellants”) move this 

Court for an emergency injunction to preserve the status quo, pending appeal of 

Appellants’ claims that the USDA’s reauthorization and oversight of domestic 

horse slaughter operations nationwide for the first time in more than six years 

requires environmental review under the National Environmental Policy Act, 42 

U.S.C. § 4321, et seq. (“NEPA”).2

I. INTRODUCTION

Plaintiffs-Appellants seek an emergency injunction to prevent potential 

irreversible environmental harm and violation of federal environmental laws before 

this appeal can be heard.  Without the emergency relief, Appellees will allow horse 

slaughter operations to proceed nationwide for the first time in over six years, 

2 Pursuant to 10th Cir. R. 8.1(A), the District Court of New Mexico had subject 
matter jurisdiction pursuant to 28 U.S.C. § 1331 because the case involved a 
federal agency as a defendant and arose under the laws of the United States, 
including the National Environmental Policy Act, 42 U.S.C. § 4321 et seq. and the 
Administrative Procedure Act (“APA”), 5 U.S.C. § 551 et seq. This Court has 
jurisdiction over this appeal under 28 U.S.C. § 1291 because appellants appeal a 
final decision of the district court – specifically its November 1, 2013 
Memorandum Opinion and Order, which dismissed this action with 
prejudice. Order, ECF No. 205 at 33, Ex. 1*; Notice of Appeal, ECF No. 206, Ex. 
2.  *References in this motion to “Ex.” 1- 20 pertain to the Exhibits to this motion, 
filed concurrently herewith.
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-2-

exposing the environment to the toxic byproducts created by the slaughter of 

animals raised outside a regulated industry and not meant to be processed for food.

Specifically, Appellants seek an emergency injunction to prohibit the United 

States Department of Agriculture (“Appellees” or “USDA”) from carrying out

federal meat inspections at three horse slaughter facilities without first performing 

the required environmental review under the National Environmental Policy Act 

(“NEPA”), 42 U.S.C. § 4332(C). Without the requested stay, the first slaughter of 

horses for human consumption in more than six years will resume as early as 

Monday, November 4.

The district court below correctly recognized the likely irreparable harm that 

Appellants would suffer should Appellees’ actions go forward pending resolution

of the case, and found that the balance of hardships and public interest favored 

Appellants, when it entered a temporary restraining order against Appellees.  But 

the district court erred when it reversed course on the merits and upheld Appellees’

view that its actions are purportedly exempt from NEPA review.  This Court 

should also preserve the status quo pending its de novo review, and prevent the 

irreparable harm that will likely befall Appellants while the district court’s ruling is 

on appeal.

II. BACKGROUND

Appellants challenge USDA’s grants of inspection under the Federal Meat 

Inspection Act (“FMIA”) to horse slaughter facilities throughout the United States 

and the creation of a new horse meat drug residue testing plan, memorialized as 

Food Safety and Inspection Service Directive 6130.1, Ante-Mortem, Postmortem

Inspection of Equines and Documentation of Inspection Tasks (the “Directive”),
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-3-

without conducting the necessary environmental review required by NEPA. See

Directive 6130.1, ECF No. 22-3, Ex. 3.

A. LEGAL FRAMEWORK

1. National Environmental Policy Act.

The National Environmental Policy Act, 42 U.S.C. § 4321 et seq. requires 

federal agencies to assess environmental impacts of regulatory actions.  Under 

NEPA, federal agencies must take a “hard look” at the potential environmental 

consequences of their projects before taking action.  New Mexico ex rel. 

Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 704 (10th Cir. 2009).

NEPA requires that federal agencies prepare one of the following three 

levels of documentation based on the significance of an action’s possible impact on 

the environment:  (1) an environmental impact statement (“EIS”); (2) an 

environmental assessment (“EA”); or (3) a categorical exclusion (“CE”). See 40

C.F.R. §§ 1507.3(b), 1501.4(a).  An agency must prepare an EIS, or at minimum

an EA, where a major federal action may significantly affect the environment. 42

U.S.C. § 4332(C); 40 C.F.R. § 1508.9. Alternatively, an agency may invoke a CE 

without conducting environmental review, but only for actions that do not 

“individually or cumulatively have a significant effect on the human environment 

and which have been found to have no such effect in procedures adopted by a 

Federal agency in implementing [the Commission on Environmental Quality]

regulations.”  40 C.F.R. § 1508.4.

An agency’s procedures for determining categorical exclusions must 

“provide for extraordinary circumstances in which a normally excluded action may 

have a significant environmental effect.”  See id. § 1508.4.  USDA regulations 

state that FSIS actions “are categorically excluded from the preparation of an EA 

or EIS unless the agency head determines that an action may have a significant 

environmental effect.”  7 C.F.R. § 1b.4(a) (emphasis added); see also 40 C.F.R. 
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§ 1508.4. Because of the significant value given environmental protection, this 

“ensures that important effects will not be overlooked or underestimated only to be 

discovered after resources have been committed or the die otherwise cast.” 

Robertson v. Methow Valley Citizens Council, 490 U.S. 332, 349 (1989).

2. Federal Meat Inspection Act.

The FMIA is a statutory inspection scheme designed to prevent “adulterated”

meat products from entering the human food supply. 21 U.S.C. § 603. FSIS 

inspection is required to sell human-grade meat, and a horse slaughter facility must 

apply to FSIS for inspection in order to process meat for human consumption.  Based 

on its discretionary evaluation of the applicant’s history, operations and procedures, 

and management of waste-streams, including sewage and water, among other factors, 

9 C.F.R. § 416.2, FSIS decides whether to grant inspection applications.3 See 9

C.F.R. § 304.2.
B. FACTUAL BACKGROUND

1. Horse Slaughter Can Contaminate the Environment Because 
Horses Are Not Raised for Slaughter for Human Consumption.

Unlike traditional food animals such as cows, pigs, and chickens, horses are 

not raised in a regulated environment, but rather as pets, on racetracks, and as 

working animals.  As a result, the vast majority of American horses are given a 

wide variety of drugs and other substances that render their blood and tissue 

contaminated and potentially dangerous to consume.4 The Agency has repeatedly 

3 If in its discretion it grants an application for inspection, FSIS then “shall” inspect 
animals going to slaughter. 21 U.S.C. § 603(a).
4 Undisputed evidence shows that virtually every American horse sent to slaughter 
has received substances that federal law specifically states cannot be used on 
animals intended to be eaten, in addition to other substances that have not been 
approved or even tested for use in horse meat. Rulemaking Petition, AR18, 35-38, 
Ex. 4; Banned and Dangerous Substances, AR95-123, Ex. 5; Declarations of 
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-5-

acknowledged that horses are different and that their slaughter poses risks of 

unknown environmental and public health dangers.  Decision Memo, AR1828,

1825, Ex. 8; Petition Denial Letter, AR1855, Ex. 9; Valley Meat CE Decision

Memo (“VM Memo”), ECF No. 22-4, at 5, Ex. 10.

2. Horse Slaughter Causes Significant Environmental Harm.

Even apart from the drugs and other toxins present in horse flesh, horse 

slaughter operations have in the past caused significant environmental impacts in 

surrounding communities.  Before the last three American horse slaughter plants 

closed in 2007, they created extensive environmental harms, including the destruction 

of community members’ ability to enjoy the area surrounding the slaughterhouse and 

the contamination of the waste management and disposal systems.5 The

environmental havoc caused by horse slaughter byproducts, such as blood, entrails,

urine, feces, heads, and hooves, entering local water systems, overwhelming local

waste water infrastructures, and causing numerous environmental violations, is well

documented. See, e.g., Ex. 11; Allin, When Horse Slaughter Comes to Town, Int’l 

Fund for Horses (Mar. 2011), AR391-92, Ex. 12. And, as noted, the environmental 

Wood, Larson, Pavlis, Parker, and Greger, ECF No. 8-1, Ex. 6; Declarations of 
Grover, Colella, Hoffman, Vaca, Newberry, Conner, Fitch, and Murphy, AR4034-
48, Ex. 7.

o See, e.g., Decl. of Robert Eldridge, ECF No. 13, at 2, Ex. 11 (Kaufman, Texas 
resident “unable to use [his] yard” because of stench of plant, seeing blood spills 
and animal parts, concerned for loss of property values); Decl. of Juanita Smith,  
Ex. 11 at 4-5 (“blood in my bathtub, sinks, and toilets,” unable to have family over 
because of “severe stench on daily basis”); Decl. of Margarita Garcia, id. at 6
(“constantly exposed to the severe stench of the plant;” cannot open windows 
because “odor is unbearable”); Decl. of Mary Farley, id. at 8 (DeKalb, Illinois 
resident stating that “smell was so bad, and it would linger in my head for the rest 
of the day”); Decl. of Elizabeth Kershisnik, id. at 12 (describing “ongoing water 
pollution violations”; “polluted, green foam oozing from the plant’s wastewater 
treatment tank”).
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-6-

harm caused by horse slaughter facilities is exacerbated because of the unregulated 

substances horses, as opposed to traditional food animals, receive throughout their

lives. See Rulemaking Petition, AR17-27, 31-33, Ex. 4.6

3. For Six Years, There Has Been No Domestic Horse Slaughter.

Before 2007, FSIS inspected horse slaughter plants.  In 2006, Congress 

withdrew funding for the inspection of horses, which effectively shut down horse 

slaughter plants.  The funding prohibition was reinstated annually through 2011.7

4. Agency Actions to Authorize Horse Slaughter.

Congress failed to renew its ban on funding for FSIS’s horse slaughter 

inspections in 2011, opening the door for horse slaughter to resume.  Subsequently, 

the Agency granted applications for horse slaughter inspection to Valley Meat

(“VM”) and Responsible Transportation (“RT”), and stated that Rains Natural Meats 

(“RNM”) has met all conditions to receive a grant, all without conducting any

substantive environmental review pursuant to NEPA. VM Grant, Ex. 13; RT Grant, 

Ex. 14; Notice re: Grant of Inspection for RNM, ECF No. 154, at 2, Ex. 15.8

6 See also Song W. et al., Selected Veterinary Pharmaceuticals in Agricultural 
Water and Soil from Land Application of Animal Manure, 39 J. Environ. Qual. 4,
1211-17 (2010) (discussing long-term contamination from animal byproducts).
7 After the 2006 defunding, USDA enacted a rule allowing “fee-for-service” horse 
slaughter inspections, to avoid Congress’ decision to shut down horse slaughter.  In 
Humane Soc’y of U. S. v. Johanns, 520 F. Supp. 2d 8, 34 (D.D.C. 2007), the court
held that USDA had violated NEPA by doing so, stating that “any notion that 
USDA may avoid NEPA review simply by failing even to consider whether a 
normally excluded action may have a significant environmental impact flies in the 
face of the [Council on Environmental Quality] regulations.” (emphasis in original)
(internal quotation marks omitted).
8 First and foremost, the USDA considered politics, not the environment, in making
its decision to authorize horse slaughter without undertaking NEPA review.  USDA 

Appellate Case: 13-2187     Document: 01019151396     Date Filed: 11/02/2013     Page: 16     Appellate Case: 13-2187     Document: 01019151410     Date Filed: 11/04/2013     Page: 16     

16 of 387



-7-

In response to the public health and environmental threats posed by the routine

administration of prohibited, dangerous, and untested substances to horses who may

end up at slaughterhouses, and based on Appellants’ presentation to the Agency of 

proof of these threats, USDA implemented a new drug residue testing program via the

Directive. VM Memo at 3, Ex. 10; RT Memo, ECF No. 22-5, at 3, Ex. 16; Directive,

Ex. 3. The Directive was expressly incorporated into USDA’s decisions to grant 

inspections, VM Memo at 3, Ex. 10; RT Memo at 3, Ex. 16, and the Directive

instructs food safety inspectors on protocols associated with the Agency’s “new drug

residue testing program.” VM Memo at 3, Ex. 10; RT Memo at 4, Ex. 16. The 

Agency devoted “a significant amount of time” to designing the Directive, see E-mail 

between FSIS officials and Ms. Sarah De Los Santos re: Request for third party 

review, AR3189, Ex. 17, but issued it without undertaking any NEPA review or even 

finding that the Directive is exempt from NEPA analysis pursuant to a CE.

As for the specific grants of inspection, the Agency decided that NEPA did not

apply to them, concluding that they did not “constitute major federal action that will

significantly affect the quality of the environment and thus [did] not trigger any

requirements under NEPA.” VM Memo at 3, Ex. 10; RT Memo at 3, Ex. 16. And it

further determined that, even if NEPA applied to the grants of inspection, it could

invoke a CE and thereby avoid environmental review.  In invoking a CE, the Agency 

determined that the Directive would adequately protect the environment from the risks 

associated with horse slaughter, despite the fact that the Directive itself was never 

subjected to NEPA review. See VM Memo at 3, Ex. 10; RT Memo at 3, Ex. 16.

ignored environmental concerns because some members of Congress thought USDA
was “dragging its feet on the equine slaughter issue,” and that further delay could
result in “punitive congressional action.” Decision Memo  at 5, Ex. 8.
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C. PROCEEDINGS BELOW

Appellants commenced this action on July 2, 2013, alleging that USDA

violated NEPA and the APA by authorizing federal inspections at horse slaughter

facilities and implementing a new drug residue testing program without undertaking

that USDA violated NEPA and the APA by a NEPA review of the potential impacts

of those actions. Compl., ECF No. 1.  On August 2, the District Court held that

Appellants established a substantial likelihood of success on the merits and rejected

all of the Agency’s excuses for failing to comply with that USDA violated NEPA and

the APA by a NEPA. Order Granting in Part Plaintiffs’ Motion for TRO and 

Preliminary Injunction, Aug. 2, 2013, ECF No. 94, Ex. 18 (“TRO Order”).

Consequently, the Court ordered the status quo – no horse slaughter – to be preserved,

and enjoined USDA from dispatching inspectors or carrying out inspection services at

domestic horse slaughter facilities. TRO Order at 6-7, Ex. 18. Yet on November 1,

2013, after briefing on the merits, the district court reversed itself and upheld the 

Agency’s grants of inspection and issuance of the Directive without substantive that 

USDA violated NEPA and the APA by a NEPA review.

III. ARGUMENT

The factors governing issuance of an emergency injunction pending appeal 

pursuant to Federal Rule of Appellate Procedure 8(a) are: (1) whether the applicant 

has made a strong showing that he is likely to succeed on the merits of the appeal; 

(2) whether the applicant will be irreparably injured if an injunction pending 

appeal is denied; (3) whether an injunction will substantially injure the other 

interested parties; and (4) where the public interest lies.  Hilton v. Braunskill, 481 

U.S. 770, 776 (1987); Sec. Investor Prot. Corp. v. Blinder, Robinson & Co, Inc.,

962 F.2d 960, 968 (10th Cir. 1992); Fed. R. App. 8(a); 10th Cir. R. 8.1.  In the 

context of injunctions and stays pending appeal, the Tenth Circuit has held that 
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“where the moving party has established that the three ‘harm’ factors tip decidedly 

in its favor, the ‘probability of success’ requirement is somewhat relaxed.”  F.T.C. 

v. Mainstream Mktg. Servs., Inc., 345 F.3d 850, 852-53 (10th Cir. 2003) (citation 

omitted).  Therefore, an appellant raising “serious, substantial, difficult, and 

doubtful [questions] . . . deserving of more deliberate investigation” has shown a 

probability of success.  Id. (quotation and citation omitted).  As set out below, 

Appellants satisfy each of the four requirements for an injunction pending appeal.9

A. APPELLANTS ARE LIKELY TO SUCCEED ON THE MERITS

1. The Directive and Grants of Inspection May Have Significant 

Environmental Effects, so NEPA Review Is Required.

USDA acted arbitrarily and capriciously by failing to prepare an EIS or at 

least an EA prior to issuing the Directive and the Grants.  The evidence of potential 

environmental impacts is well beyond the threshold to trigger the Agency’s

substantive environmental review obligations under NEPA.  “An EIS is warranted 

where uncertainty [regarding proposed action] may be resolved by further 

collection of data, especially where such data may reduce the need for 

speculation.”  Town of Superior v. U.S. Fish & Wildlife Serv., 913 F. Supp. 2d 

1087, 1120 (D. Colo. 2012) (citation omitted) (internal quotation marks omitted).

The possible environmental effects of the Directive and the Grants cannot be 

passed over or dismissed by invocation of a CE, because NEPA review is required 

anytime a mere possibility of significant such effects exists. See 42 U.S.C. 

9 It is also clear that filing this motion in the district court would be impracticable.  
10th Cir. 8(a)(2)(A)(i).  Domestic horse slaughter for human consumption will 
commence immediately now that Appellant’s claims have been dismissed. And
the District Court rejected Appellants’ claims on the merits – indeed reversing its 
own prior decision that Appellants were likely to succeed – so arguing Appellants’ 
likelihood of success on the merits to the District Court would be futile, 
jeopardizing the little time Appellants have to secure the status quo.
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§ 4332(C); see also Wildearth Guardians v. U.S. Forest Serv., 668 F. Supp. 2d 

1314, 1321-22 (D.N.M. 2009) (to determine whether use of a CE is precluded, the 

agency “must consider if the proposed action may have a potentially significant 

impact”) (emphasis added); id. (no CE unless “an agency [determines] that 

extraordinary circumstances do not exist”) (citing Utah Envtl. Cong. v. Russell,

518 F.3d 817, 821 (10th Cir. 2008)).

There can be no legitimate argument that there is no possibility of significant 

environmental effects resulting from the commencement of horse slaughter 

operations at at least three – and likely more in the coming months – horse 

slaughter facilities. Indeed, the only three recently existing horse slaughter 

facilities in this country wreaked havoc on the environment and surrounding 

community by dumping blood, entrails, urine, feces, heads, and hooves into local 

water systems, overwhelming local wastewater infrastructures, and causing 

numerous environmental violations.  See generally Decls. of Robert Eldridge, 

Juanita Smith, Margarita Garcia, Mary Farley, and Elizabeth Kershisnik, Ex. 11.

The fact that horse flesh and by products are likely to contain drug residues makes 

the environmental threat, including the potential contamination of groundwater and 

entry into the food chain, even more significant.

Moreover, several CEQ “significance” factors are present with respect to 

both the Directive and the Grants, see 40 C.F.R. § 1508.27, thus mandating 

preparation of an EIS, or at minimum an EA. See Fund For Animals v. Norton,

281 F. Supp. 2d 209, 235 (D.D.C. 2003) (presence of one or more of the CEQ 

significance factors normally requires preparation of an EIS).  For instance, both 

the Grants authorizing horse slaughter inspections and the Directive regulating horse 

slaughter drug residues pose serious risks to public health and safety, as well as 

unique or unknown health and safety risks.  See 40 C.F.R. § 1508.27(b)(2), (5);

Catron Cnty. Bd. of Comm'rs, New Mexico v. U.S. Fish & Wildlife Serv., 75 F.3d 
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1429, 1439 (10th Cir. 1996) (designating critical habitat for protection pursuant to the 

Endangered Species Act warrants at least an EA “[w]hen the environmental 

ramifications of such designation[ ] are unknown”); San Luis Valley Ecosystem 

Council v. U.S. Fish & Wildlife Serv., 657 F. Supp. 2d 1233, 1243 (D. Colo. 2009)

(“An agency must generally prepare an EIS if the environmental effects of a 

proposed action are highly uncertain.”).  

Thus, the Agency has stated that there is no danger to the environment or 

public health from drug residues present in horse flesh and by-products because of 

its drug residue testing program and other controls it claims will prevent such 

toxins from entering the environment or food supply.  VM Memo at 3, Ex. 10; RT

Memo at 3, Ex. 16.  However, the Agency’s Directive requires the testing of only a

small sampling of the drugs typically administered to American horses, without any 

scientific evidence that this sampling represents the most common substances 

present in horses. See Olenhouse v. Commodity Credit Corp., 42 F.3d 1560, 1574 

(10th Cir. 1994) (agency action is arbitrary and capricious where it has “failed to 

consider an important aspect of the problem” or “offered an explanation that runs 

counter to the evidence before the agency”).  At an absolute minimum, therefore, the 

record reflects that the presence of residues in horse flesh and by products, and their 

effect on human health and the environment, remains highly uncertain and 

unknown.  See Fund for Animals v. Babbitt, 89 F.3d 128, 130 (2d Cir. 1996)

("Categorical exclusions may never be invoked if the action at issue may have . . .  

highly uncertain and potentially significant environmental effects or 

involve unique or unknown environmental risks.”).

For the same reasons, there is also a significant public controversy over the 

“size, nature, or effect” of the Agency’s Grants and Directive. Middle Rio Grande 

Conservancy Dist. v. Norton, 294 F.3d 1220, 1229 (10th Cir. 2002) (substantial 
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dispute as to the effects of water reallocation and curtailment of river maintenance 

warranted an EIS).

Additionally, USDA’s actions in this case will define the “degree to which the 

action may establish a precedent for future actions with significant effects.”  40 

C.F.R. § 1508.27(b)(6).  Both the Directive and the Grants establish the template for

horse slaughter plants, with wide-ranging future environmental consequences.  

Because the Agency has engaged in new, nationwide programmatic changes, a CE 

may not be applied.  See Sierra Club v. U.S. Dept. of Energy, 255 F. Supp. 2d 1177, 

1183 (D. Colo. 2002) (citing with approval High Sierra Hikers Ass'n v. Powell, 150 

F. Supp. 2d 1023, 1044 (N.D.Cal.2001) (CE could not be used to renew long-term 

special-use permits for commercial trip operators in wilderness areas where the CE 

previously only applied to renewals of short-term permits).  

Furthermore, the Grants and Directive implicate the CEQ significance factor 

regarding “[w]hether the action threatens a violation of Federal, State, or local law or 

requirements imposed for the protection of the environment.”  40 C.F.R. 

§ 1508.27(b)(10); see also Wyoming Outdoor Council, Powder River Basin Res. 

Council v. U.S. Army Corps of Eng’rs, 351 F. Supp. 2d 1232, 1244 (D. Wyo. 2005)

(“Impacts to water quality are impacts to the human environment and, if significant, 

could necessitate the preparation of an EIS.”).  Given VM’s past environmental 

violations, see, e.g., Letter from William C. Olson to Richard De Los Santos, May 7, 

2010, Letter from Dr. Ron Nelson to Director, New Mexico State Government 

Health Department, Jan. 22, 2010, and Letter from George W. Akeley, Jr. to Ricardo 

and Sarah De Los Santos, Jan. 4, 2011, ECF No. 13, Ex. 19, and the last horse 

slaughter plants’ disastrous contamination issues on USDA’s watch, the Agency 

could not rationally find that there was no potential for their Grants to threaten a 

violation of environmental laws.  
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Any one of these several CEQ factors mandates substantive NEPA review,

rather than invocation of a CE. See Fund For Animals v. Norton, 281 F. Supp. 2d 

209, 235 (D.D.C. 2003) (presence of one or more of the CEQ significance factors 

normally requires preparation of an EIS); California v. Norton, 311 F.3d 1162, 

1177 (9th Cir. 2002) (“the fact that the exceptions may apply is all that is required 

to prohibit use of the categorical exclusion”); Brady Campaign to Prevent Gun 

Violence v. Salazar, 612 F. Supp. 2d 1, 16, 23 (D.D.C. 2009) (agency violated 

NEPA in invoking a CE where it ignored information in the record concerning 

environmental impacts).10

Given the negative environmental, aesthetic, economic, and cultural effects 

that past horse slaughter facilities inflicted on their communities, USDA was required 

to prepare an EIS to “inform decisionmakers and the public of the reasonable 

alternatives which would avoid or minimize adverse impacts” of horse slaughter 

for human consumption.  Citizens' Comm. to Save Our Canyons v. Krueger, 513 

F.3d 1169, 1178 (10th Cir. 2008) (citing 40 C.F.R. § 1502.1). USDA violated 

NEPA by adopting the Directive and issuing the Grants without proper

environmental review.

2. The Agency Has Discretion to Conduct NEPA Review.

The district court’s ruling under review relies heavily on the mistaken 

conclusion that USDA decisions to authorize horse slaughter are “non-

discretionary” and thus exempt from NEPA review.  Order at 27-32, Ex. 1.

10 USDA was also required to, and did not, perform a comprehensive analysis of 
cumulative impacts of the Directive and Grants.  See Sierra Club, 255 F. Supp. 2d at 
1182 (agencies must “analyze indirect and cumulative impact.”) (citing 40 C.F.R. §§ 
1508.7, 1508.8); Wyoming Outdoor Council, 351 F. Supp. 2d at 1241  (same for EA);
Fuel Safe Washington v. F.E.R.C., 389 F.3d 1313, 1329-30 (10th Cir. 2004) (same 
for EIS); 40 C.F.R. § 1508.25(a)(2), (c).
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Appellants believe this is a clear error of law, and seek to preserve the status quo 

so this Court can render a correction.  USDA is not required to grant applications 

for inspection, and its grants of slaughterhouse applications are clearly subject to 

NEPA review.  While the FMIA requires FSIS to examine animals before entering 

the slaughterhouse, 21 U.S.C. § 603(a), the Agency weighs many environmental 

factors in deciding whether to grant inspections in the first place.  It is the 

Agency’s decision whether to grant inspection or not. See 9 C.F.R. §§ 304.2, 

416.2.

FSIS regulations recognize the discretionary nature of its authority, stating 

that FSIS “is authorized to grant inspection upon [its] determination that the 

applicant and the establishment are eligible therefor.”  9 C.F.R. § 304.2(b)

(emphasis added); see also Heckler v. Chaney, 470 U.S. 821, 835 (1985) (use of 

the term “authorized” suggests discretion).

Indeed, the Agency “is authorized to . . . refuse to grant inspection at any 

establishment if [it] determines” the plant does not meet the requirements of the 

FMIA or the Agency’s various regulations, including requirements related to 

sanitary conditions, unlawful discharge into navigable U.S. waterways, product 

adulteration, inhumane handling or slaughtering of livestock, an applicant’s 

truthfulness in filling out his application, and an applicant’s past criminal 

convictions.  9 C.F.R. § 304.2 (incorporating by reference various other FMIA 

regulations); see also Sierra Club, 255 F. Supp. 2d at 1185-86 (authority to limit 

mining activities constitutes discretion).  The language of this regulation 

specifically relates to the impacts that Appellants have alleged will result from 

horse slaughter operations, including the likelihood that contaminated horse meat 

will enter the food supply and slaughter byproducts will threaten the natural 

environment.
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USDA has clearly demonstrated its discretion to implement a whole range of 

residue testing or residue prevention options by way of its mandate to ensure that 

meat is not adulterated under the FMIA – and therefore to limit the risks and 

potential impacts to human health and the environment resulting from drug 

residues.  See 21 U.S.C. §§ 603(a), (b), 604, 607.  USDA cannot evade NEPA 

compliance by falsely claiming that it had no choice but to issue approvals of the 

Grants.  

Because the Directive and Grants may have significant environmental 

effects and because the Agency possesses discretion in granting inspections, 

Appellants have demonstrated a likelihood of success on the merits of their appeal.

B. THE BALANCE OF HARM FAVORS AN INJUNCTION

PENDING APPEAL.

1. Appellants Will Be Irreparably Harmed If An Injunction 

Pending Appeal is Denied.

Appellants seek this emergency injunction because they will be irreparably 

harmed if USDA’s Directive and Grants are carried out before Appellants can 

meaningfully exercise their right to appeal. See Decls. of Smith, Trahan, Gross, 

Cordova, Sink, and Seper, ECF No. 13, Ex. 20. An “irreparable harm” requirement 

for injunctive relief is met if the applicants demonstrate a significant risk of harm that 

cannot be compensated after the fact by monetary damages.  Greater Yellowstone 

Coal. v. Flowers, 321 F.3d 1250, 1258 (10th Cir. 2003) (plaintiffs sufficiently 

demonstrated risk of irreparable harm to bald eagles); Comm. to Save the Rio Hondo 

v. Lucero, 102 F.3d 445, 448–49 (10th Cir.1996) (“The injury of an increased risk 

of harm due to an agency's uninformed decision is precisely the type of injury 

[NEPA] was designed to prevent.”).  Appellants face the imminent prospect that 

horse slaughter inspections and operations will commence in less than 48 hours, 
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thereby irreparably injuring Appellants’ aesthetic, environmental, cultural, health, 

informational, and public interests.  

By mandating compliance with NEPA procedural requirements, “Congress 

has presumptively determined that the failure to comply with NEPA has detrimental 

consequences for the environment.”  Davis v. Mineta, 302 F.3d 1104, 1114 (10th Cir. 

2002).  Moreover, the named individual appellants have clearly demonstrated that 

they will be irreparably harmed if the Grants are not enjoined, as set out in detail in 

their declarations.  See Decls. of Smith, Trahan, Gross, Cordova, Sink, and Seper, Ex. 

20.

As the Supreme Court recognized in Amoco Production Co. v. Village of 

Gambell, “[e]nvironmental injury, by its nature, can seldom be adequately 

remedied by money” and, thus, “the balance of harms will usually favor the 

issuance of an injunction.”  480 U.S. 531, 545 (1987). See also Catron Cnty. Bd. 

of Comm'rs, New Mexico, 75 F.3d at 1440 (environmental injury “generally 

considered irreparable”). Therefore, for NEPA violations, “there is a presumption 

that injunctive relief should be granted against continuation of the action until the 

agency brings itself into compliance.”  Realty Income Trust v. Eckerd, 564 F.2d 

447, 456 (D.C. Cir. 1977).  This presumption applies here, as Appellants will 

suffer irreparable harm if the Agency conducts federal horse slaughter inspections 

during the course of this appeal. Once horse slaughter has begun again, there will 

be nothing the Court or Appellants can do to restore the potentially ruined 

environment, or to stem the damage triggered as a result of the discharge of 

contaminated horse slaughter water.  

Courts have found irreparable harm where issues similar to those raised here 

are presented.  See, e.g., United States v. Power Eng'g Co., 10 F. Supp. 2d 1145, 

1165 (D. Colo. 1998) aff'd, 191 F.3d 1224 (10th Cir. 1999) (injunction warranted 

given presence of waste in the soil and groundwater raising concern for public 
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health and environment); see also Davis, 302 F.3d at 1115-16 (irreparable harm 

where highway project would “impair the aesthetic attributes associated with the 

[parkway] and [would] disrupt the natural setting and feeling of the park”); 

Wilderness Workshop v. U.S. Bureau of Land Mgmt., No. 08-CV-00462-REBMEH, 

2008 WL 1946818, at *6-*8 (D. Colo. Apr. 30, 2008) (irreparable harm from 

construction of pipeline).11

2. Neither the Agency Nor Horse Slaughter Inspection Grantees 

Will Be Irreparably Harmed By An Injunction Pending Appeal.

The emergency injunction that Appellants seek is necessary to preserve the 

status quo as it has existed for the last six years, with the absolute dormancy of the 

U.S. horse slaughter business.  There is certainly no harm, irreparable or otherwise, 

to USDA if it is enjoined from inspecting domestic horse slaughter facilities during 

the pendency of this appeal, or indeed pending the completion of proper NEPA 

review.  The injunction will merely “require the [federal] defendants to maintain a 

course of conduct that they have pursued for many years.”  Nat’l Senior Citizens 

Law Center, Inc. v. Legal Serv. Corp., 581 F. Supp. 1362, 1373 (D.D.C. 1984); 

see also Nat'l Ski Areas Ass'n, Inc. v. U.S. Forest Serv., 910 F. Supp. 2d 1269, 

1290 (D. Colo. 2012) (harm to movants of allowing agency to carry out invalid 

directive outweighed any “inconvenience caused by requiring the agency to adhere 

with statutory requirements and mandatory procedures”).

Even if VM, RT, or RNM could point to economic harm from an injunction 

pending appeal (which is not clear at all, given the unestablished and speculative 

11 See also Humane Soc’y of the U.S. v. Bryson, 2012 WL 1952329, at *6 (D. Or. 
May 30, 2012) (unreported) (“real emotional and aesthetic injury from the 
knowledge that [California Sea Lions] have been killed . . . ”); Animal Legal Def. 
Fund v. Glickman, 154 F.3d 426, 433 (D.C. Cir. 1998) (en banc) (“cognizable 
interest in viewing animals free from inhumane treatment”) (citations omitted).
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nature of their proposed business), purely economic loss is not irreparable.  See,

e.g., Schrier v. Univ. of Colo., 427 F.3d 1253, 1267 (10th Cir. 2005) (“It is also 

well settled that simple economic loss usually does not, in and of itself, constitute 

irreparable harm; such losses are compensable by monetary damages.”) (internal 

quotation marks omitted).   Any harm that could be potentially claimed by VM, RT, 

or RNM certainly does not outweigh the irreparable harms that would be suffered by 

Appellants and the public in the absence of an injunction.  See Davis, 302 F.3d at

1116 (balance of harms favored injunctive relief to block highway project since the 

environmental harm outweighed even “significant financial penalties” that would be 

incurred by delaying the project).

C. THE PUBLIC INTEREST WOULD BE SERVED BY AN 

INJUNCTION PENDING APPEAL.

An injunction pending appeal is in the public interest because this appeal seeks 

to ensure that the Agency complies with NEPA as intended by Congress, before 

rendering a decision that adversely affects the natural environment. See Cottrell, 632 

F. 3d at 1138 (“This court has also recognized the public interest in careful 

consideration of environmental impacts before major federal projects go forward, and 

we have held that suspending such projects until that consideration occurs comports 

with the public interest.”) (internal quotation marks omitted); Nat'l Ski Areas Ass'n, 

Inc., 910 F. Supp. 2d at 1290 (“[T]here is public interest in ensuring that federal 

agencies adhere to rule-making processes in the APA [and other] statutes.”); Power 

Eng'g Co., 10 F. Supp. 2d at 1165 (injunction would serve the public interest in 

preventing violation of hazardous waste disposal law as local citizens “have a right to 

expect contamination-free groundwater and soils”).

The public must have access to information regarding the detrimental 

environmental effects caused by prior USDA-monitored horse slaughter facilities 
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before residents start seeing horse blood in their faucets, piles of rotting carcasses at 

the slaughterhouse facilities, polluted waterways, and news that our meat supply has 

been contaminated by adulterated horse flesh.  By neglecting to conduct NEPA 

review for the Directive and the Grants, USDA deprived Appellants and other 

members of the public of “critical evaluation of an agency's actions by those outside 

the agency,” a key function of NEPA review.  Catron Cnty. Bd. of Comm'rs, New 

Mexico, 75 F.3d at 1434.Accordingly, the public interests in carrying out NEPA as 

Congress intended it, guarding against environmental harms, and allowing public 

participation by access to planned agency actions all would be served by issuing an 

injunction pending appeal.

IV. CONCLUSION

For the foregoing reasons, Appellants have demonstrated that an emergency 

injunction pending appeal would prevent irreparable harm to Appellants without 

inflicting irreparable harm on others, would serve the public interest, and is 

appropriate because Appellants’ NEPA claims have a likelihood of success.

Dated: November 2, 2013 Respectfully submitted,

/s/ Bruce A. Wagman

BRUCE A. WAGMAN
(Application for Admission Pending)
ROCKY N. UNRUH (NM Bar#3626)
SONDRA A. HEMERYCK
SCHIFF HARDIN LLP
One Market, Spear Tower, 32nd Fl.
San Francisco, CA 94105
Telephone: (415) 901-8700
Facsimile: (415) 901-8701
bwagman@schiffhardin.com
runruh@schiffhardin.com
shemeryck@schiffhardin.com
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RULE 8.2 EMERGENCY MOTION CERTIFICATE

The undersigned attorney hereby certifies that the foregoing Rule 8 

Emergency Motion for Injunction Pending Appeal is being filed at the earliest 

possible time following the denial of Appellants’ motion for declaratory judgment 

on November 1, 2013, which was immediately effective.  Counsel for Appellants 

notified the Circuit Clerk on November 1, 2013 that Appellants anticipated filing 

for emergency relief.  Counsel notified the counsel of record for the defendants and 

defendants-intervenors on November 2, 2013 that Appellants intended to seek 

emergency relief.  Due to the expiration of the temporary restraining order and risk 

of irreparable harm, Appellants proceeded with filing for emergency relief.  The 

undersigned attorney further certifies that contact information for all counsel of 

record from the district court proceedings is set out below. Pursuant to Fed. R. 

App. P. 25(a)(5), the undersigned certifies that all required privacy redactions have 

been made.

/s/ Bruce A. Wagman
BRUCE A. WAGMAN
SCHIFF HARDIN LLP

Bruce A. Wagman 
Rocky N Unruh
Schiff Hardin LLP 
One Market 
Spear Street Tower 
Thirty Second Floor 
San Francisco, CA 94105 
415-901-8700 
Email: bwagman@schiffhardin.com
Email: runruh@schiffhardin.com

Brian F Egolf , Jr 
The Egolf Law Firm, LLC 

Alison D Garner 
U.S. Department of Justice -- ENRD 
Natural Resources Section 
P.O. Box 7611 
Ben Franklin Station 
Washington, DC 20044-7611 
202-514-2855 
Email: alison.garner@usdoj.gov

Andrew A Smith 
U.S. Department of Justice 
c/o U.S. Attorneys Office 
P.O. Box 607 
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128 Grant Ave 
Suite 301 
Santa Fe, NM 87501 
(505) 986-9641 
Email: brian@egolflaw.com

Ari Biernoff 
Office of the Attorney General 
P.O. Drawer 1508 
408 Galisteo Street 
Santa Fe, NM 87504-1508 
505-827-6086 
Email: abiernoff@nmag.gov

Albuquerque, NM 87103 
505-224-1468 
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

FRONT RANGE EQUINE RESCUE,
et al.

Plaintiffs,
vs.    No. 1:13-CV-00639-MCA-RHS

TOM VILSACK, Secretary U.S.
Department of Agriculture, et al.

Defendants.

MEMORANDUM OPINION AND ORDER

This case involves applications for grants of inspection for federal meat inspection

services for commercial horse slaughter operations at Valley Meat Company, LLC

(Valley Meat), Responsible Transportation, LLC (Responsible Transportation), and Rains

Natural Meat.  The Federal Meat Inspection Act (FMIA), 21 U.S.C. § 601 et seq.,

regulates the inspection of meat and meat food products.  The Food Safety Inspection

Service (FSIS), as the delegate of the United States Department of Agriculture (USDA),

is the agency responsible for conducting inspections and issuing grants of inspection to

such facilities.  The grants of inspection allow for facilities such as Valley Meat,

Responsible Transportation, and Rains Natural Meats to engage in commercial

slaughtering of horses intended for human consumption.  Plaintiffs seek to have the Court

permanently enjoin Valley Meat, Responsible Transportation, Rains Natural Meats, and

the USDA from performing house slaughter inspections or utilizing a June 28, 2013 FSIS
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Directive until the USDA has satisfied its obligations under the National Environmental

Policy Act (NEPA) 42 U.S.C. § 4321 et seq. 

This matter is before the Court on Plaintiffs’ First Amended Complaint for

Declaratory and Injunctive Relief. [Doc. 54] Consistent with Olenhouse v. Commodity

Credit Corp., 42 F.3d 1560, 1580 (10th Cir. 1994), the Court has processed Plaintiffs’

First Amended Complaint for Declaratory and Injunctive Relief [Doc. 54] as an appeal. 

[See Doc. 137]  Having considered the submissions, the Administrative Record, the

relevant case law, and otherwise being fully advised in the premises, the Court affirms the

agency’s decision.

I. BACKGROUND AND PROCEDURAL HISTORY

The FMIA governs the slaughter of “amenable species,” including horses, see 21

U.S.C. § 601(w), and requires that all amenable species be examined and inspected

“before they shall be allowed to enter into any slaughtering, packing, meat-canning,

rendering, or similar establishment in which they are to be slaughtered and the meat and

meat food products thereof are to be used in commerce . . . ,”  21 U.S.C. § 603(a).  The

FMIA also requires “a post mortem examination and inspection of the carcasses and parts

thereof of all amenable species to be prepared at any slaughtering, meat-canning, salting,

packing, rendering, or similar establishment in any State, Territory or the District of

Columbia as articles of commerce which are capable of use as human food . . ..”  21

U.S.C. § 604.  The FMIA prohibits the slaughter or preparation of “cattle, sheep, swine,

goats, horses, mules, or other equines . . . which are capable of use as human food at any

2
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establishment preparing any such article for commerce, except in compliance with the

requirements of this chapter.”  21 U.S.C. § 610(a).

For fiscal years 2006 through 2011, Congress prohibited the use of federal funds to

“pay the salaries or expenses of personnel to inspect horses under section 3 of the Federal

Meat Inspection Act (21 U.S.C. Sec. 603) or under the guidelines issued under section

903 the Federal Agriculture Improvement and Reform Act of 1996 (7 U.S.C. [§] 1901

note; Public Law [No.] 104–127).”  Pub. L. No. 109-97, § 794 (2005); see also Pub. L.

110-1161, div. A, § 741(1) (2007); Pub. L. No. 111-80, div. A, tit. VII, § 744 (2009).  As

a consequence, horse slaughter in the United States ceased during this time period. 

However, the prohibition was not enacted for fiscal years 2012 or 2013.  Because there is

federal funding to pay the salaries and expenses of horse slaughter inspectors, commercial

horse slaughtering may once again be carried out lawfully in the United States.

The USDA has received “[a]t least six applications for horse slaughtering

inspections in five states . . . since Congress appropriated funding for inspections.”  [Doc.

54 at 3]  Valley Meat, a slaughter facility located in Roswell, New Mexico, submitted an

application dated December 13, 2011, to add equines to its preexisting grant of

inspection.  However, federal regulations require the slaughter of “horses, mules, or other

equines” to be “done in establishments separate from any establishment in which cattle,

sheep, swine, or goats are slaughtered or their products are prepared.”  9 C.F.R. §

305.2(b).  On March 2, 2012, Valley Meat submitted an amended application seeking “to

modify its grant of inspection to receive inspection services for the commercial slaughter

3
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of horses, mules, and other equines.” [Doc. 66-2 at 2]  On June 28, 2013, the Food Safety

Inspection Service (FSIS) issued a decisional memorandum granting Valley Meat’s

modified application. [AR 2467] 

Responsible Transportation, a facility located in Sigourney, Iowa, filed an

application dated December 13, 2012, for a grant of inspection for equines. [Doc. 22-5 at

3]  On July 1, 2013, FSIS issued a decisional memorandum granting Responsible

Transportation’s application.  [AR 3282]

Rains Natural Meats, a facility located in Gallatin, Missouri, submitted an

application dated January 15, 2013, for a grant of inspection for equines.  [Doc. 201-1 at

2]  Rains Natural Meat’s application has been reviewed, a decisional memorandum

granting Rains Natural Meat’s application, and FSIS is in a position to issue a grant of

inspection pending the resolution of this action.  [Doc. 201-1 at 2; Doc. 154] 

The three other establishments that have submitted applications for grants of

inspection for equines are: American Beef Company/Unified Equine, LLC in Rockville

Missouri, Oklahoma Meat Company in Washington, Oklahoma, and Trail South Meat

Processing Company in Woodbury, Tennessee. [Doc. 54 at 3]  None of these three

companies have “actively pursued completion of the grant process after the first

submission of their applications to FSIS.”  [Doc. 66-1 at 5]

The grants of inspection issued to Valley Meat and Responsible Transportation are

conditional in nature and shall not “exceed 90 days, during which period the

establishment must validate its HACCP [Hazard Analysis and Critical Control Point]

4
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plan.”  9 C.F.R. § 304.3(b); see 9 C.F.R. §§ 417.2 and 417.4 (discussing HACCP plans). 

After the successful validation of a HACCP plan, the conditional grants of inspection

become permanent.

On June 28, 2013, FSIS issued FSIS Directive 6130.1 (the Directive) regarding

“Ante-Mortem, Postmortem Inspection of Equines and Documentation of Inspection

Tasks.”  [Doc. 22-3 at 2]  

This directive provides instructions to inspection program personnel (IPP)
on how to perform ante-mortem inspection of equines before slaughter and
post mortem inspection of equine carcasses and parts after slaughter. 
Additionally, this directive instructs Food Safety and Inspection Service
(FSIS) Public Health Veterinarians (PHVs) making ante-mortem and post-
mortem dispositions of equines how to perform residue testing, verify
humane handling, verify marking of inspected equine products, and
document results using the Public Health Inspection (PHIS) for equine
when available.

[Id.]  In the Directive, FSIS “recognizes that most equines presented for slaughter will

likely not have been raised for human consumption” and that, therefore, there are

“concerns regarding the potential presence of chemical residues from drugs not

previously approved for use in all food animals including equine.”  [Id. at 7]  In addition

to following pre-existing residue testing policies, IPP are instructed to “conduct random

residue testing of normal-appearing” horses at “at least the same rate as for show

livestock.” [Id. at 8]  Thus, “IPP are to randomly select, on the slaughter floor from

normal-appearing equine[s], “[a] minimum of 4 animals if there are more than 100

animals in the lot.”  [Id.]

5
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On July 2, 2013, Plaintiffs Front Range Equine Rescue, the Humane Society of the

United States, Marin Humane Society, Horses for Life Foundation, Return to Freedom,

Ramona Cordova, Krystle Smith, Cassie Gross, Deborah Trahan, and Barbara Sink

(collectively, “Plaintiffs”) filed their Complaint for Declaratory and Injunctive Relief in

the United States District Court for the Northern District of California.  [Doc. 1]  In their

complaint, Plaintiffs allege that Defendants, Tom Vilsack, Secretary of the USDA,

Elizabeth A. Hagen, USDA Under Secretary for Food Safety, and Alfred V. Almanza,

USDA Administrator for FSIS (collectively, “Federal Defendants”) “are proceeding with

the inspection of horses under the [FMIA] without compliance with their federally

mandated environmental review obligations.”  [Doc. 1 at 2; see also Doc. 54 at 2] 

Specifically, Plaintiffs allege that the Federal Defendants violated the NEPA and the

Administrative Procedure Act (APA), 5 U.S.C. § 706(2)(A), (C)), and (D), when it issued

grants of inspection for horse slaughter and “adopt[ed] and implement[ed] a new residue

testing plan applicable to all horse slaughter plants throughout the nation that may be

authorized to operate by Defendants” without first preparing an environmental impact

statement (EIS) or environmental assessment (EA) in accordance with the requirements of

NEPA and its implementing regulations. [Doc. 1 at 3]  As a remedy, Plaintiffs seek a

declaratory judgment setting aside the grants of inspection and drug residue testing policy

as “arbitrary and capricious, and without observance of procedure required by law” and a

preliminary and permanent injunction enjoining Federal Defendants from “granting or

conditionally granting any applications for inspection of horse slaughter facilities,” or

6
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“implementing the new drug residue testing plan for horse slaughterhouses nationwide,

without performance of adequate NEPA review.”  [Doc. 1 at 35-36]  On July 2, 2013,

Plaintiffs also filed a motion for a temporary restraining order and preliminary injunction

seeking to enjoin Federal Defendants “from authorizing horse slaughter at a domestic

horse slaughter facility pending consideration of the merits of Plaintiffs’ claims.”  [Doc.

16-1 at 37] 

Pursuant to the stipulation of the parties, the case was transferred from the United

States District Court of the Northern District of California to the District of New Mexico. 

[Doc. 31]  After the transfer, Plaintiffs filed their First Amended Complaint for

Declaratory and Injunctive Relief.  [Doc. 54]  The First Amended Complaint adds several

new Plaintiffs, including Foundation to Protect New Mexico Wildlife, Sandy Schaefer,

Tanya Littlewolf, Chief David Bald Eagle, Chief Arvol Looking Horse and Roxanne

Talltree-Douglas.  [Doc. 54 at 1]  Otherwise, the First Amended Complaint mirrors the

original complaint, in that it alleges that the Federal Defendants have violated NEPA and

the APA by issuing grants of inspection for horse slaughter and implementing a drug

residue testing policy for equines without first preparing an EIS or an EA.

Numerous parties have filed motions to intervene in the present proceedings, and

the Court has granted the motions to intervene filed by the following interested parties:

Valley Meat, Responsible Transportation, Rains Natural Meats, Chevaline, LLC,

Confederated Tribes and Bands of the Yakama Nation, State of New Mexico,

International Equine Business Association, New Mexico Cattlegrowers’ Association,

7
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South Dakota Stockgrowers Association, Ranchers-Cattlemen Action Legal Fund United

Stockgrowers of America, Marcy Britton, Bill and Jan Wood, Leroy and Shirley Wetz,

Doug and Judy Johnson, Kujyukuri, Ltd., United Horseman, and Scenic View Ranch. 

[See Docs. 43, 90, and 140]

On August 2, 2013, the Court conducted a hearing on Plaintiffs’ motion for a

temporary restraining order and preliminary injunction. [See Doc. 96] After the hearing,

the Court granted Plaintiffs’ request for a temporary restraining order concluding, in

relevant part, that Plaintiffs had demonstrated a substantial likelihood of success on the

merits of their NEPA and APA claims.  With respect to the Directive, the Court

provisionally determined that the Directive “constitute[d] final agency action as defined

by the APA” and also “major Federal action[] significantly affecting the quality of the

human environment under NEPA.” [Doc. 94 at 2, 3] Because the grants of inspection

issued to Valley Meat and Responsible Transportation “were based, in relevant part, on

the existence of the FSIS Directive . . . to protect the public health and safety,” the Court

provisionally determined that the grants of inspection were also flawed.  Furthermore, the

Court determined that Plaintiffs had “fulfilled their burden to prove that environmental

harm is likely to occur in the absence of the issuance of a temporary restraining order,”

that the potential environmental harm outweighed “the legitimately incurred costs to

defendants resulting from a temporary restraining order,” and that a temporary restraining

order was not adverse to the public interest. [Id. at 5-6]  Accordingly, Plaintiffs’ request

for a temporary restraining order was granted, and Federal Defendants were enjoined 

8
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“from dispatching inspectors to the horse slaughterhouse facilities operated by the

Intervenor-Defendants Valley Meat and Responsible Transportation until further order of

the Court.” [Id. at 6-7] The Court further ordered Federal Defendants to “suspend or

withhold the provision of meat inspection services to Valley Meat and Responsible

Transportation until further order of the Court.”1 [Id. at 6-7]  The Court also enjoined

Valley Meat and Responsible Transportation “from commercial horse slaughter

operations until further order of the Court,” and stated that it would “set a hearing on

Plaintiffs’ request for a preliminary injunction within thirty (30) days.”  [Id. at 7] 

On August 26, 2013, the Federal Defendants and Defendant-Intervenors

(collectively, “Defendants”) filed a Joint Motion to Consolidate the Preliminary

Injunction Hearing on the Merits, and For Expedited Briefing on the Merits. [Doc. 131]

Plaintiffs and Plaintiff-Intervenor, the State of New Mexico, “support[ed] Defendants’

request that the Court expedite resolution of this case with briefing on the merits.” [Doc.

133] Therefore, the Court consolidated “Plaintiffs’ pending motion for preliminary

injunction . . . with the hearing on the merits” and ordered briefing on an expedited basis. 

[Doc. 137] The Court also clarified that it would process Plaintiffs’ First Amended

Complaint for Declaratory and Injunctive Relief as an appeal consistent with Olenhouse,

42 F.3d at 1580, and that the parties would not be permitted to “submit additional

1 Per an Amended Order filed on August 21, 2013, the Court clarified that its August 2,
2013 Order applied only to horse slaughter inspections and did not prohibit the dispatch of
federal inspectors to Valley Meat or Responsible Transportation to inspect other amenable
species under the Federal Meat Inspection Act. [See Docs. 124 and 125]

9
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evidence in support of and in opposition to the substantive result of the Federal

Defendants’ NEPA process.” [Doc. 137]  

On September 13, 2013, Federal Defendants filed Notice Regarding Grant of

Inspection for Rains Natural Meats in Gallatin, Missouri. [Doc. 154]  The notice

provided that “FSIS ha[d] completed an analysis of the proposed grant of inspection for

the Rains Natural Meats facility in accordance with NEPA, [and] determin[ed] that the

grant f[ell] under the USDA categorical exclusion for FSIS actions” and, therefore, FSIS

was “presently in a position to issue the grant of inspection for Rains Natural Meats as

required by the FMIA.” [Doc. 154 at 2] As a result of Federal Defendants’ Notice

Regarding Grant of Inspection for Rains Natural Meats in Gallatin, Missouri,  Plaintiffs

filed an Emergency Motion to Modify the Amended Temporary Restraining Order [Doc.

156], requesting “that the Court modify its Order enjoining . . . [F]ederal [D]efendants

from conducting horse meat inspections at [Rains Natural Meats].” [Id. at 4] 

On September 20, 2013, the Court issued an Order enjoining Federal Defendants

from dispatching inspectors to the horse slaughterhouse facility operated by Intervenor-

Defendant Rains Natural Meats and referred the matter to the Honorable Robert H. Scott

for an evidentiary hearing regarding whether the Order should be extended beyond

October 4, 2013. [Doc. 168 at 2] On September 25, 2013, the Parties filed a Stipulation

and Joint Motion to Extend the Temporary Restraining Order Regarding Rains Natural

Meats, to Modify Briefing Schedule and to Vacate October 1, 2013 Evidentiary Hearing,

[Doc. 178], in which the Parties agreed that the “Court’s September 20, 2013 temporary

10

Case 1:13-cv-00639-MCA-RHS   Document 205   Filed 11/01/13   Page 10 of 33
Appellate Case: 13-2187     Document: 01019151411     Date Filed: 11/04/2013     Page: 11     

45 of 387



restraining order, [Doc. 168], will remain in effect until October 31, 2013, when the Court

anticipates issuing its ruling on the merits of Plaintiffs’ claims.” [Doc 178 at 1]

Expedited briefing on the merits has now been completed and the matter is now

ripe for adjudication.

III. STANDARD OF REVIEW

Because NEPA does not provide for a private right of action, the Court  must

review Plaintiffs’ NEPA claims under the APA.  Utah Envtl. Cong. v. Bosworth, 443

F.3d 732, 739 (10th Cir. 2006).  Review under the APA is limited to final agency actions. 

See 5 U.S.C. § 704 (“Agency action made reviewable by statute and final agency action

for which there is no other adequate remedy in a court are subject to judicial review.”). 

“[T]he finality requirement is concerned with whether the initial decisionmaker has

arrived at a definitive position on the issue that inflicts an actual, concrete injury . . ..” 

Darby v. Cisneros, 509 U.S. 137, 144 (1993) (internal quotation marks and citation

omitted) (alteration in original).

As a general matter, two conditions must be satisfied for agency action to
be final:  First, the action must mark the consummation of the agency’s
decisionmaking process, —it must not be of a merely tentative or
interlocutory nature.  And second, the action must be one by which rights or
obligations have been determined, or from which legal consequences will
flow.

Bennett v. Spear, 520 U.S. 154, 177-78 (1997) (internal quotation marks and citations

omitted).  Our Tenth Circuit has interpreted the finality requirement in a flexible and

11
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pragmatic manner. Center for Native Ecosystems v. Cables, 509 F.3d 1310, 1329 (10th

Cir. 2007).

When examining agency action under the APA, the Court reviews the final agency

action to determine whether it is “arbitrary, capricious, an abuse of discretion, or

otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A).  This requires a reviewing

court to determine whether the agency 

examined the relevant data and articulated a rational connection between
the facts found and the decision made. In reviewing the agency’s
explanation, the reviewing court must determine whether the agency
considered all relevant facts and whether there has been a clear error of
judgment.

Olenhouse, 42 F.3d at 1574 (citation omitted).  The agency’s decision will be deemed

arbitrary and capricious if 

the agency (1) entirely failed to consider an important aspect of the
problem, (2) offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that it could not be ascribed
to a difference in view or the product of agency expertise, (3) failed to base
its decision on consideration of the relevant factors, or (4) made a clear
error of judgment.

New Mexico ex rel. Richardson v. Bureau of Land Mgmt., 565 F.3d 683, 704 (10th Cir.

2009) (internal quotation marks and citations omitted).  The reviewing court “should not

attempt to make up for such deficiencies; it may not supply a reasoned basis for the

agency’s action that the agency itself has not given.”  Olenhouse, 42 F.3d at 1574-75

(internal quotation marks and citation omitted) (emphasis in original).  Moreover, when

resolving issues that require a “high level of technical expertise, [the reviewing court]

12
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must defer to the informed discretion of the responsible federal agencies.” Marsh v.

Oregon Nat’l Res. Council, 490 U.S. 360, 377 (1989) (internal quotation marks and

citation omitted). 

Notwithstanding the fact that this standard of review is very deferential to the

agency,  the Court’s review must be thorough.  Hillsdale Envtl. Loss Prevention, Inc. v.

U.S. Army Corps of Engineers, 702 F.3d 1156, 1165 (10th Cir. 2012).  “A presumption of

validity attaches to the agency action and the burden of proof rests with the parties who

challenge such action.”  Id. (internal quotation marks and citation omitted).  Therefore, an

agency’s decision will not be overturned, unless the agency’s decision is determined to be

“arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with the

law.”  Colorado Wild, Heartwood v. U.S. Forest Serv., 435 F.3d 1204, 1213 (10th Cir.

2006) (quoting 5 U.S.C. § 706(2)(A)). 

III. STATUTORY FRAMEWORK: NEPA AND THE FEDERAL MEAT 
INSPECTION ACT

A. APPLICABILITY OF NEPA

NEPA is the “basic national charter for protection of the environment.” 40 C.F.R.

1500.1(a). “NEPA was enacted to regulate government activity that significantly impacts

the environment and ‘to help public officials make decisions that are based on [an]

understanding of environmental consequences and take actions that protect, restore, and

enhance the environment.’”  Colorado Wild, 435 F.3d at 1209 (quoting 40 C.F.R. §

1500.1(C)) (alteration in original).  “NEPA dictates the process by which federal agencies

13
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must examine environmental impacts, but does not impose substantive limits on agency

conduct.”  Utah Envtl. Cong. v. Russell, 518 F.3d 817, 821 (10th Cir. 2008).  As our

Tenth Circuit Court of Appeals has observed, NEPA “does not require agencies to elevate

environmental concerns over other appropriate considerations,” but rather requires “that

the agency take a ‘hard look’ at the environmental consequences before taking a major

action.”  Utah Shared Access Alliance v. U.S. Forest Serv., 288 F.3d 1205, 1207 (10th

Cir. 2002).  “In other words, it prohibits uninformed-rather than unwise-agency action.” 

Id. at 1207-08 (internal quotation marks and citation omitted).

NEPA “requires all federal agencies to consider the environmental consequences

of ‘major federal actions significantly affecting the human environment. . ..’” Goos v.

Interstate Commerce Comm’n, 911 F.32d 1283, 1293 (8th Cir. 1990) (42 U.S.C. §

4332(2)(C)). In order to satisfy NEPA’s procedural requirements, an agency must

produce one of the following: “(1) an environmental impact statement (EIS), (2) an

environmental assessment (EA), or (3) a categorical exclusion [(CE)].”  Russell, 518 F.3d

at 821 (internal quotation marks and citation omitted).  “An EIS is required for ‘major

Federal actions significantly affecting the quality of the human environment.’”  Colorado

Wild, 435 F.3d at 1209 (quoting 42 U.S.C. § 4332(2)(C)).  

If an agency is uncertain whether a proposed action will significantly affect
the environment, it may first prepare an EA, a concise public document  that
[b]riefly provide[s] sufficient evidence and analysis for determining
whether to prepare’ a more detailed EIS. If, pursuant to that EA, the agency
determines that a more detailed EIS is not required, it must issue a finding
of no significant impact (FONSI), which briefly presents the reasons why

14
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the proposed agency action will not have a significant impact on the human
environment.   

Russell, 518 F.3d at 821 (internal quotation marks and citation omitted). 

In rare instances, however, an agency will not have to prepare an EA or an EIS. 

“Under regulations promulgated by the Council on Environmental Quality (CEQ), an

agency is not required to prepare either an EIS or [an] EA if the proposed action does not

‘individually or cumulatively have a significant effect on the human environment.’”

Citizens’ Comm. to Save Our Canyons v. U.S. Forest Service, 297 F.3d 1012, 1023 (10th

Cir. 2002) (quoting 40 C.F.R. § 1508.4). “[F]ederal regulations delegate to individual

agencies the responsibility [of] defining what types of actions may be categorically

excluded from NEPA review.” Citizens’ Comm. to Save Our Canyons, 297 F.3d at 1023. 

Federal regulations define a categorical exclusion as follows:

a category of actions which do not individually or cumulatively have a
significant effect on the human environment and which have been found to
have no such effect in procedures adopted by a Federal agency in
implementation of these regulations (§ 1507.3) and for which, therefore,
neither an environmental assessment nor an environmental impact statement
is required.  An agency may decide in its procedures or otherwise, to
prepare environmental assessments for the reasons stated in § 1508.9 even
though it is not required to do so.  Any procedures under this section shall
provide for extraordinary circumstances in which a normally excluded
action may have a significant environmental effect.

40 C.F.R. § 1508.4.  “Federal law limits categorical exclusions in one critical respect: a

proposed action is precluded from categorical exclusion if ‘extraordinary circumstances’

exist such that ‘a normally excluded action may have a significant environmental effect.’”

Bosworth, 443 F.3d at 736  (quoting 40 C.F.R. § 1508.4). 

15
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The USDA has adopted federal regulations governing categorical exclusions, see 7

C.F.R. 1b.1, and pursuant to 7 C.F.R. § 1b.4, has found that certain “agencies and agency

units,” including FSIS, “conduct programs and activities that have been found to have no

individual or cumulative effect on the human environment.”  Thus, FSIS is “excluded

from the requirements of preparing procedures to implement NEPA” and its actions are

“categorically excluded from the preparation of an EA or EIS unless the agency

determines that an action may have a significant environmental effect.”  7 C.F.R. § 1b.4.  

Pursuant to 7 C.F.R. § 1b.3(c), agencies that have been categorically excluded

from having to prepare an EIS or an EA “shall continue to scrutinize their activities to

determine continued eligibility for categorical exclusion,” and the “agency heads may

determine that circumstances dictate the need for preparation of an EA or EIS for a

particular action.” Id. 

B. Federal Meat Inspection Act

FMIA “regulates the inspection, handling, and slaughter of livestock for human

consumption,” Nat’l Meat Ass’n v. Harris, __ U.S.__, 132 S.Ct. 965, 968 (2012), and

“applies to all slaughterhouses producing meat for interstate and foreign commerce,” id.

at 968 n.1(citing 21 U.S.C. § 601(a),(h)).  

The FSIS is responsible for administering the FMIA and for “promot[ing] its dual

goals of safe meat and humane slaughter.” Harris, 132 S.Ct. at 968.  

III. DISCUSSION

16
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Plaintiffs challenge both the FSIS Directive and the grants of inspection issued to

Valley Meat and Responsible Transportation.  The Court will address each of these

challenges in turn.

A. FSIS Directive 6130.1

FSIS “directives are instructions written to FSIS employees to implement the

USDA’s policies and procedures.”  FPL Food, LLC v. U. S. Dept. of Agric., 671 F.Supp.

2d 1339, 1344 (S.D. Ga. 2009).  In this case, the FSIS’s Directive contains information

regarding the specific conditions that must be satisfied before a grant of inspection can be

issued, how to ensure the humane handling of equines, how to conduct the ante-mortem

and post-mortem inspection of equines, and how to conduct the drug residue testing of

equines. [Doc. 22-3] The Directive explicitly sets forth the rules and regulations

governing the ante-mortem and post-mortem inspection of equines, humane handling, and

drug residue testing. [Doc. 22-3]  It outlines the process by which inspection program

personnel (IPP) are to select equines for random drug residue testing and the procedure

for submitting residue samples and reporting violations. [Doc. 22-3] Pursuant to the

Directive, the Public Health Veterinarian (PHV) “is to make final disposition on the

carcass and parts and take any necessary regulatory actions based on the results.” [Doc.

22-3 at 9]  Any equine that tests positive for drug residues must be condemned and

destroyed and regulatory action may be instituted.  [Doc. 22-3 at 9]

Plaintiffs contend that FSIS’s adoption of the Directive is “final agency action”

and violates the APA and NEPA because Federal Defendants failed to conduct an EA or

17
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EIS prior to adopting or implementing the Directive. [Doc. 54 at 3] Plaintiffs further

contend that the fact that the USDA incorporated the Directive into its Categorical

Exclusion memos and expressly relied on the Directive in its decision to issue the grants

of inspection, demonstrates that the Directive contains the “FSIS’s final statement

regarding drug residue testing in equines.” [Doc. 170 at 39] Both Plaintiffs and

Intervenor-Plaintiff assert that the Directive constitutes a new agency plan, policy, or

procedure, as defined by the CEQ regulations, that amounts to major federal action that

may have a significant effect on the human environment and, therefore, the FSIS was

required to prepare an EA or EIS. [Doc. 170 at 40-41] 

In response, Defendants assert that the FSIS Directive does not constitute final

agency action, and therefore that Plaintiffs’ challenge to the Directive is without merit. 

[Doc. 185 at 29; Doc. 183 at 44]  Defendant-Intervenors further contend that because the

question regarding what constitutes final agency action is to be approached pragmatically,

the Directive cannot be viewed as a consummation of the Agency’s decision making

process.  [Doc. 183 at 45]  Alternatively, Federal Defendants argue that even if the

Directive does constitute final agency action, it is not the legally relevant cause of any

alleged harm to the environment and that the environmental effects alleged by Plaintiffs

are the result of horse slaughter operations, not the Directive  and, therefore, the Directive

does not trigger a NEPA review.  [Doc. 185 at 29] 

1. Final Agency Action 

18
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As discussed below, review under the APA is limited to final agency action.  See 5

U.S.C. § 704.  Agency action is considered final if it “mark[s] the consummation of the

agency’s decisionmaking process” and is an action “by which rights or obligations have

been determined, or from which legal consequences will flow.”  Bennett, 520 U.S. at 177-

78 (internal quotation marks and citations omitted).  As the United States Court of

Appeals for the District of Columbia observed in Munsell v. Dept. of Agriculture, 509

F.3d 572, 586 (D.C. Cir. 2007), “[i]t is not altogether clear whether” a FSIS directive

“reflects a final agency rule that is subject to judicial review . . . or a nonreviewable

policy statement.”  Id. (declining to decide whether an FSIS Directive constitutes final

agency action).  

Defendant-Intervenors rely on Lujan v. National Wildlife Federation, 497 U.S. 871

(1990), to support their assertion that the Plaintiffs and Plaintiff-Intervenor’s challenge of

the drug residue program contained in the Directive is not a discrete, identifiable action or

decision and is nothing more than the type of broad generalized challenge that is

expressly  precluded by Lujan.  [Doc. 183 at 41,43]

In Lujan, the United States Supreme Court held that the Bureau of Land

Management’s “so-called ‘land withdrawal review program’” did not constitute “‘agency

action’ within the meaning of § 702, much less a ‘final agency action’ within the meaning

of § 704” because 

[t]he term ‘land withdrawal review program’ (which as far as we know is
not derived from any authoritative text) does not refer to a single BLM
order or regulation, or even to a completed universe of particular BLM

19
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orders and regulations. It is simply the name by which petitioners have
occasionally referred to the continuing (and thus constantly changing)
operations of the BLM in reviewing withdrawal revocation applications and
the classifications of public lands and developing land use plans as required
by the FLPMA. It is no more an identifiable ‘agency action’—much less a
‘final agency action’—than a ‘weapons procurement program’ of the
Department of Defense or a ‘drug interdiction program’ of the Drug
Enforcement Administration. As the District Court explained, the ‘land
withdrawal review program’ extends to, currently at least, ‘1250 or so
individual classification terminations and withdrawal revocations.’

Id. at 890.  Unlike the broad ongoing national program challenged in Lujan, the FSIS

Directive is an identifiable action or event, i.e., it is a discrete directive adopted by FSIS

on a specific date, June 28, 2013, for a specific purpose.  Accordingly, Lujan does not

support Defendant-Intervenors’ argument.

Defendants also rely on Schweiker v. Hansen, 450 U.S. 785 (1981) and W. Radio

Services Co., Inc. v. Espy, 79 F.3d 896 (9th Cir. 1996), to support their contention that

the Directive is an internal agency document that is not binding on the agency, nor legally

enforceable in court. [Doc. 66 at 28; Doc. 183 at 33]  However, these cases do not address

the issue of “final agency action” under the APA and, therefore, are distinguishable.  See

Schweiker, 450 U.S. at 789 (holding that the Social Security Administration (SSA) was

not estopped from denying retroactive benefits, even though the plaintiff had been

advised, in violation of the SSA’s Claims Manual and internal Administration handbook,

that she was ineligible for such benefits); W. Radio Services Co., Inc., 79 F.3d at 901

(holding that the Forest Service’s issuance of a special use permit was not arbitrary and

capricious, despite alleged violations of the guidelines in the Service’s Manual and
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Handbook, because the Manual and Handbook are not a binding limitation on the

Service’s authority).

Because the Directive appears to be FSIS’s final statement regarding drug residue

testing in equines and because the policy was drafted to address the public health

concerns posed by “the potential chemical residues from drugs not previously approved

for use in all food animals including equine,” [Doc. 22-3 at 7] the Court concludes that

the Directive constitutes final agency action from which legal consequences flow. 

Moreover, in the grants of inspection issued to Valley Meat and Responsible

Transportation, FSIS relied on the Directive to conclude that the risk to public health

posed by commercial horse slaughter is not significant.  Accordingly, the Directive

satisfies the statutory definition of “final agency action” under the APA.

2. FSIS Directive 6130.1 is Excluded from the Requirement of an EIS and/or EA 
under  NEPA

Plaintiffs assert that the Federal Defendants acted arbitrarily and capriciously, or

not in accordance with the law, in violation of the APA when they adopted FSIS

Directive 6130.1 and established a new drug residue testing program.  [Doc. 170 at 12] 

They contend that Federal Defendants failed to comply with NEPA when adopting the

Directive because they failed to prepare an EIS, an EA, or invoke a CE.  [Doc. 170 at 12] 

Defendants contend that the adoption of Directive is not an action that would trigger any

obligation under NEPA.  [Doc. 183 at 54, 185 at 30]  The Court agrees.  
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The USDA adopted regulations to supplement the CEQ regulations governing the

implementation of the NEPA.  See 7 C.F. R. § 1b.1.  In those regulations, the USDA

categorically excluded certain actions, as well as certain agencies that “conduct programs

and activities that have been found to have no individual or cumulative effect on the

human environment.”  7 C.F. R. §§ 1b.3, 1b.4.2  The USDA agencies and agency units,

such as the FSIS, that are listed in 7 C.F.R. § 1b.4, “are excluded from the requirements

of preparing procedures to implement NEPA . . . [and] are “categorically excluded from

the preparation of an EA or EIS unless the agency determines that an action may have a

significant environmental effect.”  7 C.F.R. § 1b.4.  Although Section 1b.4 categorically

excludes agencies from the requirements of NEPA, unless the agency determines that an

action may have a significant environmental effect, Section 1b.3(c) places an obligation

on the excluded agencies to examine whether the activities taken by the agency should be

categorically excluded.  Section 1b.3(c) provides:    

Notwithstanding the exclusions listed in paragraphs (a) of this
section and § 1b.4, or identified in agency procedures, agency
heads may determine that circumstances dictate the need for
preparation of an EA or EIS for a particular action. Agencies
shall continue to scrutinize their activities to determine
continued eligibility for categorical exclusion.

Reading Section 1b.4 in conjunction with Section 1b.3(c), the Court concludes that

the regulations exclude FSIS from the requirements of NEPA, i.e. the preparation of an

2  The Court understands “activity” to be broader than an individual “action.”  For
example, an “activity” is the granting of inspections.  An “action” is the issuance of a specific
grant of inspection.
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EA, EIS, but place an affirmative duty on the agency to “continue to scrutinize [its]

activities to determine continued eligibility for categorical exclusion.” 7 C.F.R. § 1b.3 (c).

The Court further concludes that FSIS did not have an affirmative obligation to expressly

invoke a categorical exclusion for the Directive in the present case.  

NEPA’s CEQ regulations “instruct agencies to identify . . . categorical exclusions

or CEs, which normally do not individually or cumulatively have a significant effect on

the human environment and [which] are excluded from further NEPA review.”  Aquifer

Guardians in Urban Areas v. Fed. Highway Admin, 779 F.Supp.2d 542, 563 (W.D. Tex

2011) (internal quotation marks omitted) (quoting 23 C.F.R. § 771.115(b); see 40 C.F.R.

§ 1507.3(b)(2), 40 C.F.R. § 1508.4).  “Establishing and using CEs can reduce excessive

paperwork by eliminating unnecessary preparation of environmental impact statements.” 

Aquifer Guardians, 779 F.Supp.2d at 563; see 40 C.F.R. § 1500.1(c).  Because USDA

determined that the FSIS was categorically excluded from NEPA procedures unless the

agency determined that an action may have a significant environmental effect, the Court

concludes that FSIS does not have an obligation to affirmatively invoke a categorical

exclusion before taking any action.

The Parties have pointed to only one case, Humane Society of the United States v.

Johanns, that has examined NEPA obligations in the context of horse slaughter and 7

C.F.R. § 1b.4. Johanns, 520 F.Supp 2d 8, 11 (D.C. Cir. 2007).  In Johanns, the Humane

Society of the United States (HSUS) alleged that  the United States violated NEPA and

the CEQ’s implementing regulations when it created a fee-for-service ante-mortem horse
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slaughter inspection system without first conducting an environmental review under

NEPA. 520 F.Supp 2d at 11.  The Johanns court agreed with HSUS and found the

interim-final rule to be a violation of NEPA and APA.  “At the time [HSUS] filed their

[c]omplaint, horses were slaughtered at three different facilities in the United States to

provide horse meat for human consumption abroad and for use in zoos and research

facilities domestically.”  Id. at 12.  After Congress’ amendment to the 2006 Agriculture

Appropriations Act, which prevented any funds made available in the Act from being

used to pay the salaries and expenses associated with  horse slaughtering under 21 U.S.C.

§ 603, the FSIS amended “the Federal Meat Inspection regulations to provide for a

voluntary fee-for-service program under which official establishments will be apply to

apply for and pay for ante-mortem inspection.”  Johanns, 520 F.Supp 2d at 12-13. 

The Johanns court, in examining whether a violation of NEPA had occurred, noted

that although the adoption of the interim-final rule was clearly major federal action,

“some environmental effect must be caused by the [interim-rule]for it to come within the

rubric of NEPA.”  Johanns, 520 F.Supp 2d at 22.  The court explained that “[t]here is a

major federal action subject to NEPA review when an agency makes a decision which

permits action by other parties which will affect the quality of the human environment.” 

Johanns, 520 F.Supp 2d at 22-23.  Whether the major federal action caused the

environmental effect, requires examining whether the major federal action was the

“‘legally relevant cause’ of the effect.”  Johanns, 520 F.Supp 2d. at 22-23.  The Johanns

court looked to Department of Transportation v. Public Citizen, 541 U.S. 752 (2004), for
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guidance in how to determine whether major federal action caused the environmental

effect, Johanns, 520 F.Supp 2d. at 22-23. 

In Public Citizen, the United States Supreme Court held that “where an agency has

no ability to prevent a certain effect due to its limited statutory authority over the relevant

actions, the agency cannot be considered the legally relevant cause of the effect . . . [and]

need not consider the effects in its EA when determining whether its action is a ‘major

federal action.’”  Id. at 770.  The Johanns court distinguished Public Citizen, where the

Court concluded that the FMCSA lacked any discretion not to act, from its case by

emphasizing the discretion surrounding the promulgation of the interim-rule.  Johanns,

520 F.Supp 2d at 27.  The Johanns court held that the interim-rule was the legally relevant

cause of the environmental effects of the horse slaughter facilities.  Johanns, 520 F.Supp

2d at 27. 

Here, the challenged action, i.e. adoption of the Directive and drug residue

program, is not the legally relevant cause of the environmental effects of horse slaughter. 

Although the Directive contains information regarding conditions that determine whether

a grant of inspection may be issued, the Directive’s main focus is to inform FSIS

employees how to conduct an inspection once a grant of inspection is already issued. 

Moreover, to the extent the Directive contains information regarding the conditions to

grant inspection, FSIS’s role in the process is akin to FMCSA’s activity in Public Citizen,

which was deemed not to be the legally relevant cause of the pollution. 
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Plaintiffs further assert that Federal Defendant’s violated NEPA by not expressly

invoking a categorical exclusion.  The Court concludes that 7 C.F.R. § 1b.4 does not

require FSIS to affirmatively invoke a categorical exclusion for its actions because the

USDA has pre-determined that FSIS as a whole is categorically excluded from further

compliance with NEPA procedures.  Furthermore, although the agency head has a

continuing duty to scrutinize its activities to ascertain if the categorical exclusion should

still apply, see 7 C.F.R. § 1b.3, the record indicates that FSIS complied with that

obligation.  The Court views the Directive and the drug residue program to be evidence of

FSIS’s compliance with Section 1b.3(c).  Therefore, reading 7 C.F.R. § 1b.4 in

conjunction with 7C.F.R. § 1b.3, the Court concludes that FSIS complied with the

relevant regulations.  

B. Grants of Inspection

Plaintiffs and Intervenor-Plaintiff assert that “Federal Defendants were required to

prepare at least an EA for their grants of inspection to Valley Meat and Responsible

Transportation because the issuance of the grants of inspection are major federal actions

that may have a significant effect on the human environment.”  [Doc. 170 at 43; Doc. 172

at 16]  Plaintiffs contend that by failing to prepare an EA or an EIS prior to issuing the

grants of inspection to Valley Meat and Responsible Transportation, Federal Defendants

violated NEPA and the APA.  [Id.]  

Defendants respond by asserting that the issuance of grants of inspection are

mandatory actions and are not subject to the procedural requirements of NEPA.  [Doc.
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185 at 33; Doc. 183 at 57]  They contend that although FSIS prepared a CE decisional

memorandum discussing the issuance of grants of inspection to Valley Meat, Responsible 

Transportation, and Rains Natural Meats, it did not believe NEPA was applicable to those

actions and did not believe such documentation was required.  [Doc. 185 at 34; Doc. 183

at 57]  Defendants further assert that even if the grants of inspection were subject to

NEPA, the categorical exclusion was properly applied insofar as the agency engaged in

careful consideration of the potential effects of its action, and concluded that a categorical

exclusion was appropriate.  [Doc. 183 at 62] 

1. NEPA Does Not Apply to FSIS’ Grants of Inspection

NEPA applies only to discretionary agency actions, not to ministerial or mandatory

actions.”  Nevada v. U.S., 221 F.Supp. 2d 1241, 1247 (D.Nev. 2002); see  Sac & Fox

Nation of Mo. v. Norton, 240 F.3d 1250, 1262 (10th Cir. 2001) (providing that “NEPA

compliance is unnecessary where the agency action at issue involves little or no discretion

on the part of the agency”).  Defendants assert that because the decision to issue a grant of

inspection is mandatory, NEPA does not apply. [Doc. 185 at 37, 43; Doc.183 at 56]  The

Court agrees.

“Several [district and circuit courts] have held that NEPA compliance is

unnecessary where the agency action at issue involves little or no discretion on the part of

the agency.”  Norton, 240 F.3d at 1262.  Because the “primary purpose of the impact

statement is to aid agency decisionmaking, courts have indicated that nondiscretionary

acts should be exempt from the [NEPA’s procedural] requirement.”  Goos, 911 F.2d at
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1296.  Therefore, “[m]inisterial acts . . . have generally been held outside the ambit of

NEPA’s EIS requirement.”  Id. (alterations in original). 

In Nevada v.United States, the state alleged  that the United States had failed to

comply with NEPA. 221 F.Supp. 2d at 1241.  The court explained that “NEPA applies to

the action of federal agencies, and requires the preparation of an EIS when a federal

agency engages in a major federal action that significantly affects the quality of the

human environment.”  Id. at 1247.  The court, however, noted that “NEPA applies only to

discretionary agency actions, not to ministerial or mandatory actions.”  Id.  Therefore,

because the government’s action was mandatory, the court concluded that NEPA was not

triggered. 

Our Tenth Circuit has reached the same conclusion when determining whether

NEPA applies to a ministerial or mandatory action.  In Sac & Fox Nation of Missouri v.

Norton, the plaintiffs asserted that the secretary “violated the APA by determining it was

unnecessary for the agency to comply with [NEPA].”  240 F.3d at 1262.  The secretary

responded by asserting that “NEPA analysis was unnecessary due to the mandatory nature

of the [land] acquisition.”  Id. at 1262. In examining whether NEPA was triggered, the

court determined that “NEPA compliance is unnecessary where the agency action at issue

involves little or no discretion on the part of the agency.”  Id. at 1262. 

In Department of Transportation v. Public Citizen (cited earlier), the United States

Supreme Court held that because the Federal Motor Carrier Safety Administration

(FMCSA) had limited discretion regarding motor vehicle carrier registration, NEPA did
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not require it to evaluate the environmental effects of such operations.  541 U.S. at 768. 

In reaching this conclusion the Court discussed that the FMCSA was required to “grant

registration to all domestic or foreign motor carriers that are willing and able to comply

with the applicable safety, fitness, and financial-responsibility requirements”  Public

Citizen, 541 U.S. at 758-59 (citing 49 U.S.C. § 13902(a)(1)).  Section 13902(a)(1)

provides that “[e]xcept as otherwise provided in this section, the Secretary of

Transportation shall register a person to provide transportation . . . as a motor carrier

using self-propelled vehicles the motor carrier owns, rents, or leases only if the Secretary

determines that the person” is willing and able to comply with the six requirements listed

in subsection (A).  See 49 U.S.C. § 13902(a)(1).  The Court noted that under a reasonable

reading of Section 13902(a)(1), FMCSA must “certify any motor carrier that can show

that it is willing and able to comply with the various substantive requirements for safety

and financial responsibility contained in the [Department of Transportation] regulations. .

..”  Public Citizen, 541 U.S. at 766.  The Court, therefore, concluded that because

FMCSA “has no statutory authority to impose or enforce emissions controls or to

establish environmental requirements unrelated to motor carrier safety,” Public Citizen,

541 U.S. at 758-59, the FMCSA “lacks the power to act on whatever information might

be contained in the EIS,” Public Citizen, 541 U.S. at 768.  The Court discussed that if an

agency’s action is mandatory, the preparation of an EIS serves ‘no purpose’ in light of

NEPA’s regulatory scheme as a whole.  Public Citizen, 541 U.S. at 767.  Because the

preparation of an EIS would be futile, FMCSA did not violate NEPA or the
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accompanying regulations by failing to consider environmental effects, Public Citizen,

541 U.S. at  768 (“It would not. . .satisfy NEPA’s ‘rule of reason’ to require an agency to

prepare a full EIS due to the environmental impact of an action it could not refuse to

perform.”).

2. The Code of Federal Regulations Lend Further Support to the Court’s Conclusion
that the Decision to Issue Grants of Inspection is Mandatory. 

In examining the Code of Federal Regulations, the Court is further persuaded that

the grants of inspection are mandatory.  The Code of Federal Regulations, 9 C.F.R. §

304.3, outlines the conditions for receiving grants of inspection, and provides: 

(a) Before being granted Federal inspection, an establishment must have
developed written sanitation Standard Operating Procedures [SOP], as
required by part 416 of this chapter, and written recall procedures as
required by part 418 of this chapter.

(b) Before being granted Federal inspection, an establishment shall have
conducted a hazard analysis and developed and validated a HACCP plan, as
required by §§ 417.2 and 417.4 of this chapter. A conditional grant of
inspection shall be issued for a period not to exceed 90 days, during which
period the establishment must validate its HACCP plan.

(c) Before producing new product for distribution in commerce, an
establishment shall have conducted a hazard analysis and developed a
HACCP plan applicable to that product in accordance with § 417.2 of this
chapter. During a period not to exceed 90 days after the date the new
product is produced for distribution in commerce, the establishment shall
validate its HACCP plan, in accordance with § 417.4 of this chapter.

The grant or refusal of inspection is governed by 9 C.F.R. § 304.2(b), which

provides: 

The Administrator is authorized to grant inspection upon his [or her]
determination that the applicant and the establishment are eligible therefor

30
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and to refuse to grant inspection at any establishment if he [or she]
determines that it does not meet the requirements of this part or the
regulations in Parts 305, 307, and Part 416, §§ 416.1 through 416.6 of this
chapter or that the applicant has not received approval of labeling and
containers to be used at the establishment as required by the regulations in
Parts 316 and 317.  Any application for inspection may be refused in
accordance with the rules of practice in part 500 of this chapter. 

9 C.F.R. § 304.2(b).  Part 500 of Chapter III is titled “Rules of Practice” and governs

various actions that the FSIS may take, including the withdrawal of a grant of inspection,

notification of appeals, withholding of actions with and without notice, and the refusal to

issue a grant of inspection, see 9 C.F.R. § 500.7.  “Refusal to grant inspection,” 9 C.F.R.§

500.7, lists the instances in which the FSIS may refuse to grant Federal inspection., and

provides

(a) The FSIS Administrator may refuse to grant Federal inspection because
an applicant:

(1) Does not have a HACCP plan as required by part 417 of this
chapter;
(2) Does not have Sanitation Standard Operating Procedures as
required by part 416 of this chapter;
(3) Has not demonstrated that adequate sanitary conditions exist in
the establishment as required by part 308 or part 381, subpart H, and
part 416 of this chapter;
(4) Has not demonstrated that livestock will be handled and
slaughtered humanely; or
(5) Is unfit to engage in any business requiring inspection as
specified in section 401 of the FMIA or section 18(a) of the PPIA.

(b) If the Administrator refuses to grant inspection, the applicant will be
provided the opportunity for a hearing in accordance with the Uniform
Rules of Practice, 7 CFR Subtitle A, part 1, subpart H.
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These regulations, read in conjunction with FMIA, 21 U.S.C. § 601 et seq., indicate that

FSIS, much like the FMCSA in Public Citizen, has little to no discretion regarding

whether to issue a grant of inspection. For example, the inspection of meat and meat food

products is governed by FMIA, 21 U.S.C. Section 603(a) and provides: 

For the purpose of preventing the use in commerce of meat and meat food
products which are adulterated, the Secretary shall cause to be made, by
inspectors appointed for that purpose, an examination and inspection of all
amenable species before they shall be allowed to enter into any
slaughtering, packing, meat-canning, rendering, or similar establishment, in
which they are to be slaughtered and the meat and meat food products
thereof are to be used in commerce; and all amenable species found on such
inspection to show symptoms of disease shall be set apart and slaughtered
separately from all other amenable species, and when so slaughtered the
carcasses of said amenable species shall be subject to a careful examination
and inspection, all as provided by the rules and regulations to be prescribed
by the Secretary, as provided for in this subchapter.

21 U.S.C. § 603(a).  

Furthermore, Federal Defendants are correct that the House and Senate Reports for

the 1967 Amendments to the FMIA both indicate that 21 U.S.C. § 603(a), or Section 3, of

FMIA was amended so as to remove discretion from the Secretary.  [Doc. 185 at 36]  The

Amendments replaced the language “the Secretary of Agriculture, at his discretion, may

provide inspectors,” with “the Secretary shall’ provide such inspectors.”  [Doc. 185-1]. 

Moreover, the House Report specifically states that this amendment “[m]akes ante

mortem inspection mandatory rather than permissive.”  [Doc. 185-1]  Therefore, because

NEPA applies only to discretionary agency actions, [and] not to ministerial or mandatory

actions,” Nevada, 221 F.Supp. 2d at 1247, the Court concludes that NEPA does not apply
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to grants of inspection.  Therefore, the Court concludes that the grants of inspection were

properly issued.

III. CONCLUSION

Based upon the review of the Administrative Record and in consideration of the

applicable law, the Court concludes that the FSIS Directive 6130.1 and drug residue

program did not require the agency to prepare an EIS, or EA, or affirmatively invoke a

categorical exclusion under NEPA. Furthermore, the Court concludes that the issuing of a

grant of inspection is a mandatory act not subject to NEPA review. 

IT IS THEREFORE HEREBY ORDERED AND DECLARED that Plaintiffs’

request for a permanent injunction is hereby DENIED.  In accordance with this ruling,

the agency action challenged in Plaintiffs’ First Amended Complaint for Declaratory and

Injunctive Relief [Doc. 54] is AFFIRMED and all claims asserted in Plaintiffs’ First

Amended Complaint for Declaratory and Injunctive Relief [Doc. 54] are DISMISSED. 

IT IS FURTHER ORDERED that this action is DISMISSED WITH

PREJUDICE. 

SO ORDERED this 1st day of November, 2013, in Albuquerque, New Mexico.

___________________________
M. CHRISTINA ARMIJO
Chief United States District Judge
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UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF NEW MEXICO 

 
FRONT RANGE EQUINE RESCUE, THE 
HUMANE SOCIETY OF THE UNITED 
STATES, MARIN HUMANE SOCIETY, 
HORSES FOR LIFE FOUNDATION, 
RETURN TO FREEDOM, FOUNDATION 
FOR THE PROTECTION OF NEW MEXICO 
WILDLIFE, RAMONA CORDOVA, 
KRYSTLE SMITH, CASSIE GROSS, 
DEBORAH TRAHAN, BARBARA SINK, 
SANDY SCHAEFER, TANYA 
LITTLEWOLF, CHIEF DAVID BALD 
EAGLE, CHIEF ARVOL LOOKING HORSE 
and ROXANNE TALLTREE-DOUGLAS, 

Plaintiffs, 

v. 

TOM VILSACK, Secretary U.S. Department of 
Agriculture; ELIZABETH A. HAGEN, Under 
Secretary for Food Safety, U.S. Department of 
Agriculture; and ALFRED A. ALMANZA, 
Administrator, Food Safety and Inspection 
Service, U.S. Department of Agriculture, 

Defendants. 

Civil No. 1:13-CV-00639-MCA-RHS 

 

 

 

 
 

PLAINTIFFS’ AND PLAINTIFF-INTERVENOR’S NOTICE OF APPEAL 

Notice is hereby given this 1st day of November, 2013, that Plaintiffs in the above-

captioned case, Front Range Equine Rescue, The Humane Society of the United States, Marin 

Humane Society, Horses for Life Foundation, Return to Freedom, on their own behalf and on 

behalf of their members, and Ramona Cordova, Krystle Smith, Cassie Gross, Deborah Trahan, 

Barbara Sink, Sandy Schaefer, Tanya Littlewolf, Chief David Bald Eagle, Chief Arvol Looking 

Horse, and Roxanne Talltree-Douglass, on their own behalf, and the Plaintiff-Intervenor State of 
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New Mexico, hereby appeal to the United States Court of Appeals for the Tenth Circuit from the 

final judgment of this Court entered in this action on the 1st day of November, 2013, in favor of 

Defendants against said Plaintiffs and Plaintiff-Intervenor. 
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Respectfully submitted this 1st day of November 2013. 
 

/s/ Bruce A. Wagman     
BRUCE A. WAGMAN 
(Admitted Pro Hac Vice) 
ROCKY N. UNRUH (NM Bar #3626) 
SCHIFF HARDIN LLP 
One Market, Spear Tower, 32nd Fl. 
San Francisco, CA 94105 
Telephone: (415) 901-8700 
Facsimile: (415) 901-8701 
bwagman@schiffhardin.com  
runruh@schiffhardin.com  
 
Attorneys for Plaintiffs 
 
BRIAN EGOLF 
EGOLF + FERLIC + DAY, LLC 
128 Grant Avenue 
Santa Fe, NM 87501 
Telephone: (505) 986-9641 
brian@egolflaw.com  
 
Attorneys for Foundation to Protect New Mexico Wildlife 
 
GARY K. KING 
NEW MEXICO ATTORNEY GENERAL 
 
By: /s/ Ari Biernoff      
Ari Biernoff  
Assistant Attorney General 
408 Galisteo Street  
Santa Fe, NM 87501 
Telephone: (505) 827-6086 
Facsimile: (505) 827-6036 
abiernoff@nmag.gov 
 
Attorney for Plaintiff-Intervenor State of  New Mexico 
 
Of counsel:  R. David Pederson 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on November 1st, 2013, I filed through the United States District 

Court ECF System the foregoing document to be served by CM/ECF electronic filing on all 

counsel of record. 

/s/ Bruce A. Wagman      
BRUCE A. WAGMAN (Admitted Pro Hac Vice) 
SCHIFF HARDIN LLP  
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UNITED STATES DEPARTMENT OF AGRICULTURE
FOOD SAFETY AND INSPECTION SERVICE

WASHINGTON, DC

FSIS DIRECTIVE 6130.1 6/28/13

ANTE-MORTEM, POSTMORTEM INSPECTION OF EQUINES AND
DOCUMENTATION OF INSPECTION TASKS 

I.  PURPOSE

This directive provides instructions to inspection program personnel (IPP) on how to perform ante-mortem 
inspection of equines before slaughter and post mortem inspection of equine carcasses and parts after 
slaughter.   Additionally, this directive instructs Food Safety and Inspection Service (FSIS) Public Health 
Veterinarians (PHVs) making ante-mortem and post-mortem dispositions of equines how to perform 
residue testing, verify humane handling, verify marking of inspected equine products, and document 
results using the Public Health Inspection System (PHIS) for equine when available.  

II.  BACKGROUND

A.  The Federal Meat Inspection Act (FMIA) provides that there is to be an inspection of horses and other 
equines, among other species, to assess whether the carcasses of these animals are not adulterated, can 
be passed for human consumption, and are eligible to bear the mark of inspection (21 U.S.C. 604).

B.  The FMIA requires that the slaughter or preparation of products of equines be conducted under 
inspection.  FSIS regulations require that horse slaughter and preparation of products of equines be done 
in establishments that are separate from any establishment in which cattle, sheep, swine, or goats are 
slaughtered or their products prepared (9 CFR 305.2 (b)).

C.  The Humane Methods of Slaughter Act of 1978 and 9 CFR Part 313 require that all livestock, including 
horses, slaughtered under inspection be handled humanely.  Equines must be rendered insensible to pain 
(i.e. unconscious) before being shackled, hoisted, thrown, cast, or cut. 

III.  BEFORE START OF OPERATIONS

A.  GRANT OF INSPECTION

1. Before issuing a grant of  inspection for equine slaughter, a representative of the District Office 
(DO) is to verify that the establishment has:

a. Sanitation Standard Operating Procedures (SSOPs);

b. Performed a hazard analysis with supporting documentation;

c. Developed a Hazard Analysis and Critical Control Points (HACCP) plan per 9 CFR 304.3,;
And

d. A recall plan per 9 CFR 418.3. 
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2. The Frontline Supervisor (FLS) at or prior to the start of operations is to inform the establishment 
management of applicable Food Safety and Inspection Service (FSIS) regulatory requirements per 
9 CFR 305.4.

3. Before recommending approval for the grant of inspection or the start of operations and as 
necessary, the FLS is to determine whether any modifications to establishment facilities or other 
conditions are necessary to meet regulatory requirements  per 9 CFR 307.2.   The FLS is to advise 
the establishment management that the establishment with deficiencies will not be issued a grant 
of inspection until specified changes necessary to meet regulatory requirements are made. 

4. Upon acceptance and approval of the application for a grant of inspection, the DO is to issue a 
conditional grant, not to exceed 90 days, to allow the establishment time to validate its HACCP 
plan.   

5. The DO through the FLS or the PHV is to ensure that IPP receive all equine-related training 
provided by the FSIS Center for Learning (CFL).

B.  AWARENESS MEETING

1. Before the start of slaughter operations, the PHV-IIC is to review with the establishment the FSIS 
procedures used to verify humane handling (9 CFR Part 313), identification (9 CFR Part 320), 
inspection, and other regulatory requirements referenced in this directive.  The  PHV-IIC is to 
document the meeting in a Memorandum of Interview (MOI) with distribution to the establishment 
and government office files in accordance with FSIS PHIS Directive 5000.1, Ch. 1, VIII. Weekly 
Meeting.

2. In addition, before the start of slaughter operations, the PHV-IIC is to review the information from 
this awareness meeting with the IPP assigned to the establishment.

IV.  HUMANE HANDLING AND ANTE-MORTEM INSPECTION OF EQUINES

A.  HUMANE HANDLING

1. IPP are to follow instructions in FSIS Directive 6900.2 Rev. 2, Humane Handling and Slaughter of 
Livestock, for verifying establishment compliance with humane handling and slaughter 
requirements set forth in 9 CFR Part 313.

2. During official hours of operation and when performing official duties, IPP are to verify the humane 
handling of all equines on the official premises from the time of unloading up to the time of 
slaughter.  IPP are to verify:

a. Facilities and handling are maintained at a level to prevent equine injuries per 9 CFR 313.1.   

b. The humane handling, segregation, identification, and slaughter of equines identified as U. 
S. Suspects per 9 CFR Parts 309 and 313. 

c. The humane handling, identification, stunning, and disposal of equine identified as U. S. 
Condemned per requirements in 9 CFR Parts 309 and 313.
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NOTE: IPP are to immediately contact the District Veterinary Medical Specialist (DVMS) or DO via the 
PHV or FLS regarding any questions regarding the humane handling of equines. 

B.  HUMANE ACTIVITIES TRACKING SYSTEM (HATS):

1. FSIS IPP are to follow instructions in FSIS Directive 6900.2 Rev. 2, Humane Handling and 
Slaughter of Livestock, to perform and document HATS activities.  See Section VIII of this directive
regarding instructions on how to document HATS activities.  

2. IPP are to seek guidance and updated instructions from the DVMS on how to perform HATS 
activities at official establishments slaughtering equines.  

C.  ANTE-MORTEM INSPECTION OF EQUINES

PHVs or IPP under PHV supervision are to conduct ante-mortem inspection of equines. FSIS IPP are to 
follow the verification instructions for ante-mortem inspection that are found in FSIS Directive 6100.1,
Ante-Mortem Livestock Inspection.  IPP are to conduct such inspection per the direction in this directive.

1. IPP are to observe: 

a. Equines at rest from outside the pen; and

b. Equines in motion.

2. IPP are to perform ante-mortem inspection and accept only animals capable of producing products 
acceptable for use as human food.  IPP are to pass equines for regular slaughter when ante-
mortem inspection does not reveal diseases or abnormalities.   

3. IPP while conducting ante-mortem inspection are to direct establishment employees to segregate 
all equines found to have any abnormalities or disease conditions into designated (suspect) pens 
for further examination by a PHV.  Such additional inspection ensures removal from human food 
channels of equines that are:  

a. Obviously unfit for human food because of diseases or abnormalities; 

b. Have diseases or conditions that are difficult to detect on routine post-mortem inspection 
(e.g., central nervous system disorders, lameness, and chemical poisoning).   See 9 CFR 
Part 309;

c. Febrile or appear to be ill, depressed, or with a fever; or 

d. Showing indications of zoonotic or reportable diseases as listed in FSIS Directive 6000.1, 
Rev. 1, Responsibilities Related to Foreign Animal Diseases (FADs) and Reportable 
Conditions - Revision 1.

4. PHVs are to pass for slaughter with restriction suspect equines eligible for slaughter as U. S. 
Suspects per requirements in 9 CFR 309. 2. 

Case 1:13-cv-00639-MCA-RHS   Document 22-3   Filed 07/08/13   Page 4 of 10
Appellate Case: 13-2187     Document: 01019151411     Date Filed: 11/04/2013     Page: 43     

77 of 387



4

5. In accordance with FSIS Directive 6100.1, Ante-Mortem Livestock Inspection, PHVs are to identify 
as “U.S. Condemned” any equines that found on ante mortem inspection to be:

a. Dead or in a dying condition when offered for slaughter on the premises of the official 
establishment;

b. Plainly showing on ante-mortem inspection any disease or condition that, under 9 CFR Part 
311, would cause the PHV to condemn the carcass when inspecting post-mortem;

c. Febrile with a temperature of 105
o
F or higher (9 CFR 309.3(c));

d. In a comatose or semi-comatose condition; or

e. Other condemnable condition per 9 CFR Part 309.

V.  EQUINE POST-MORTEM INSPECTION   

A.  Head Inspection:  IPP are to:

1. Observe head surfaces, and

2. Observe and palpate (incise when necessary) mandibular, pharyngeal, and parotid lymph nodes; 
guttural pouch; and tongue.

B.  Viscera Inspection:  IPP are to:

1. Observe and palpate lungs and bronchial and mediastinal lymph nodes (incise when abnormal);

2. Incise and observe heart as for cattle;

3. Observe and palpate spleen, liver (both surfaces), and portal lymph nodes;

4. Open the hepatic (bile) duct as for cattle; and 

5. Observe remaining viscera including kidney if removed from the carcass and body cavities.

C.  Carcass Inspection:  IPP are to perform carcass inspection of equines using the same basic 
methodology used on cattle as described in FSIS Directive 6100.2, Post-mortem Livestock Inspection.
IPP are to perform carcass inspection after carcass splitting and before washing.  Depending upon 
facilities available and after approval by the FLS, IPP have two (2) approaches to carcass inspection.    
IPP may inspect equine carcasses by the quarters (i.e. hind quarters or forequarters; or high and low) or 
by the side (i.e. side by sides).   

1. Carcass Inspection by the Quarters:   Similar to inspecting beef carcasses on a high-low final rail, 
IPP inspect the carcass and viscera as follows:   

a. Hindquarter inspection. Used where viscera and carcass inspections are combined.   For 
each hindquarter on each side:

i. Observe back of skinned carcass after it has been eviscerated.

ii. Palpate superficial inguinal, or supramammary, and internal iliac lymph nodes.
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iii. Observe body cavities.

b. Perform viscera inspection per B. above.

c. Forequarter inspection. It completes carcass inspection started under "hindquarter 
inspection."   For each forequarter on each side:

i. Observe cut surfaces of muscles and bones, peritoneum, and diaphragm's pillars;

ii. Observe and palpate kidneys and diaphragm in the carcass; and 

iii. Observe pleura, neck, and carcass exterior.

2. Carcass inspection by the sides.  Alternatively to inspection by the quarters, IPP inspect each side 
of the carcass to complete carcass inspection.   This is typical with other livestock (e.g. cattle) 
carcass inspection on moving chains with separate carcass inspection stations.   Carcass 
inspection is performed after viscera inspection and splitting of the carcass as follows:  

a. Palpate superficial inguinal, or supramammary, and internal iliac lymph nodes;

b. Observe lumbar region;

c. Observe and palpate kidneys;

d. Observe diaphragm's pillars and peritoneum;

e. Observe and palpate diaphragm; and 

f. Observe pleura, cut surfaces of muscles and bones, neck, and carcass exterior.

3. Additional carcass inspection.   IPP perform the following additional inspections on all or particular 
retained equine carcasses.  IPP are to observe (and incise when necessary): 

a. The inner abdominal walls for encysted parasites when IPP observe inflammatory lesions 
as nodules in the equine stomach, ceacum, colon, or fat along the abdominal wall.   IPP are 
to condemn and verify affected organs and parts are condemned and removed by trimming.  

b. Observe after the carcass has been skinned, and before splitting the carcass, the “topped” 
withers. The upper third of the spinous processes of thoracic vertebrae two through nine 
are removed and presented for inspection.  IPP verify there is no evidence of inflammation 
and infection that may be occasionally be found in the supraspinous bursa in the withers 
area. 

NOTE: Lesions in this area (fistulous withers) are commonly the result of Brucella abortus infection; The 
incidence of brucellosis in these lesions is high and humans can contract brucellosis. The PHV is 
responsible to verify IPP and establishment employees maintain sanitary conditions, sanitary implements, 
and sanitary dressing procedures.  IPP in contact with such lesions are to thoroughly wash hands and 
avoid placing their hands about their face. IPP are to always retain the carcass and parts for veterinary 
disposition when brucellosis is suspected.
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c. Observe the axillary, perineal, and subscapular spaces of gray and white equines for 
melanosis and metastatic or invasive melanomas.   To accomplish this observation 
effectively, the FLS and PHV are to arrange with the establishment procedures to identify 
carcasses of white and gray horses after the hide has been removed.  To ensure detection 
of melanosis or metastatic melanoma lesions commonly seen in the axillary and 
subscapular areas of white or gray equines, per requirements in 9 CFR 305.4, 307.2, 310.2, 
and 310.3 and as requested by the FLS, the PHV may direct company personnel to 
routinely   “drop the shoulders” of any or all white or gray equines.  When “dropping the 
shoulders,” the limb remains attached to the carcass.    As usual, the PHV may perform 
other inspections as necessary at his or her discretion.

NOTE: The FLS or PHV may at the request of the establishment allow the dropping to be accomplished 
on the following day after the carcass has chilled.  The carcasses must be under FSIS control (U.S. 
Retained) until after the inspection is completed.

VI.  RESIDUE TESTING OF EQUINE

A.  GENERAL

FSIS recognizes that most equines presented for slaughter will likely not have been raised for human 
consumption.  Therefore, FSIS has concerns regarding the potential presence of chemical residues from  
drugs not previously approved for use in all food animals including equine.  Because of these concerns 
about residues in horses, IPP should follow instructions in FSIS PHIS Directive 5000.1,Verifying an 
Establishment’s Food Safety System, for verifying that the establishment that slaughters horses has 
addressed violative residues in its hazard analysis and that the establishment’s HACCP system is 
effective in preventing horsemeat containing residues that would adulterate the meat under the FMIA from 
entering the human food supply.  

In addition, FSIS expects many of the drugs used in working or pleasure horses are not antimicrobials and 
therefore would not be detected by FSIS in-plant antibiotic residue screening tests.  Therefore, whenever 
IPP collect equine tissues for residue sampling as instructed below, IPP are to submit those tissues 
directly to the specified FSIS laboratory where a  complete residue analysis can be conducted.  IPP are to 
select carcasses for residue verification testing according to the two selection methods described below.  

B.  RESIDUE SAMPLING WHEN IPP FINDINGS SUGGEST INCREASED RISK OF DRUG RESIDUES

IPP are to select carcasses for residue testing when ante-mortem or post-mortem findings suggest an 
increased likelihood of recent drug treatment.  IPP are to use the existing residue policies (including 
retaining of carcasses) in FSIS Directive 10,800.1, Procedures For Residue Sampling, Testing, and Other 
Responsibilities for the National Residue Program, for residue sampling, testing, and verification of the 
establishment’s residue program and test every time the IPP suspect that there is an increased likelihood 
of a violative residue.  Also, IPP are to use the list of pathologies and conditions in FSIS Directive 
10,220.3, as a reference for conditions warranting residue testing.  IPP are to retain any carcass 
suspected of containing a drug residue and follow the sample submission instructions described in part D. 
of this section for selected carcasses.  The policy for testing animals from producers that are listed on the 
Residue Repeat Violator Lists as described in  FSIS Notice 44-12 also applies to horse slaughter.  

C.  RANDOM RESIDUE SAMPLING OF NORMAL-APPEARING ANIMALS

Because equines are not generally raised as food animals, FSIS will conduct random residue testing of 
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normal-appearing animals to provide additional assurance that carcasses are free from drug residues.  
FSIS will conduct random testing of normal-appearing horses at least the same rate as for show livestock 
as described in FSIS Directive 10,800.1, Procedures for Residue Sampling, Testing, and Other 
Responsibilities for the National Residue Program.   IPP are to randomly select, on the slaughter floor 
from normal-appearing equine, from every lot of animals that passes ante-mortem as follows:

1. A minimum of 1 animal if there are 1 to 10 animals in a lot;

2. A minimum of 2 animals if there are 11 to 50 animals in the lot;

3. A  minimum of 3 animals if there are 51 to 100 animals in the lot; and

4. A minimum of 4 animals if there are more than 100 animals in the lot.  

IPP are to retain the selected carcasses and follow the sample submission instructions in paragraph D. of 
this section 

D.  SUBMITTING RESIDUE SAMPLES

1. From each equine carcass selected for residue sampling under the two scenarios (i.e. Paragraphs 
B and C) above, IPP are to collect two (2) separate one pound muscle samples; and 

a. Submit one sample containing one pound of muscle to the Western Lab (WL) where it will 
be tested for pesticides; and

b. Submit the other one pound sample from each carcass to the Eastern Lab (EL) where it will 
be tested for multiple chemical class residues and contaminants.    

IPP are to follow the instruction provided in FSIS PHIS Directive 13,000.2, Performing Sampling Tasks in 
Official Establishments using the Public Health Information System, and FSIS Notice 58-12, Scheduling 
and Submitting Lab Samples in PHIS, on sample collection and submission of inspector-generated 
residue samples for laboratory testing.  IPP are to create and schedule the sampling task in PHIS by 
selecting the following projects from the drop down menu in the Sample Management window of PHIS: 

a. Select project CG_EQUINE_EL for the one pound of muscle going to the Eastern 
Laboratory.

b. Select project CG_EQUINE_WL for the one pound of muscle going to the Western 
Laboratory

2. Until the equine class is available in PHIS, unless directed by the DO otherwise, IPP are to verify 
that the establishment profile includes the slaughter class “GOAT” and enter equine data in PHIS 
using the goat slaughter class.  If the establishment profile does not include the goat slaughter 
class, IPP are to add “GOAT” slaughter class to the plant profile.  

NOTE: “GOAT” is being used at this time in order to capture necessary information in PHIS relative to 
equine.  FSIS will manage PHIS results in a manner to discern goat data separately from equine data until 
such time that PHIS is modified to accommodate equine data entry.  FSIS will rely upon the grant of 
inspection to discern which establishments in PHIS slaughter goat versus equine.

E.  ACCESSING TEST RESULTS
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1. IPP are to periodically access LEARN to check the status of tissue samples submitted for chemical 
residue testing.  FSIS Directive 10,200.1, Accessing Laboratory Sample Information via LEARN,
provides complete information on how to access LEARN on the FSIS intranet.  Test results are 
reported in PHIS upon completion of the sample analysis.  IPP can access test results in PHIS 
through the Laboratory Sample data field on the Inspector Home page.

2. IPP are to provide a printed copy of the test results from LEARN to establishment management 
and inform the establishment that it can receive sample results by email if it provides an email 
address to the IIC, who will enter it into the establishment profile information in PHIS.  IPP are to 
advise establishments to add to their address book OPHSLearn@fsis.usda.gov to ensure the 
emails are not blocked.  IPP are to provide a printed copy of sample results to the establishment 
regardless of whether they receive results via email.

3. Sample discard:  If the FSIS Laboratory discards a sample submitted for chemical residue testing, 
IPP are to take appropriate action based on the reason for sample discard.  IPP are to review the 
reason for sample discard, as indicated in LEARN, and make the necessary adjustments in how 
they collect, seal, and ship the samples to ensure that the laboratory does not discard future 
samples because of improper handling or packaging

F. IPP ACTIONS UPON REPORTING OF TEST RESULTS THROUGH LEARN

1. IPP are to check LEARN and review the test results. The PHV is to make a final disposition on the 
carcass and parts and take any necessary regulatory enforcement actions based on the results.

a. For residue test results reported as ”Not Detected,” the PHV is to inform the establishment 
that the test result is “in compliance” and release the carcass and its parts.

b. For residue test results reported as “Detected – violative,” the PHV is to condemn the 
carcass and all parts and notify the establishment of the results and the final disposition of 
the carcass and parts.

2. IPP are to notify the establishment of each new violation, any developing trends, and final 
disposition of any carcass and its parts at the next weekly meeting and document the meeting in a 
MOI.

3. IPP are to seek guidance through their supervisory chain of command for any questions regarding 
residue test results or action to take based on test results.  IPP may also submit questions through 
AskFSIS, using the instructions provided in Section X of this directive.

NOTE: Additional information on how FSIS expects establishments to address residues in a HACCP 
environment is available in Federal Register: November 28, 2000 (Volume 65, Number 229).

VII.  MARKING OF EQUINE CARCASSES, PARTS, AND PRODUCTS

A.  IPP are to verify the official inspection legend used in the establishment.  9 CFR 312.3 identifies the 
official inspection legends that are to be used in equine slaughter establishments.  

B.  IPP are to verify the establishment uses green ink that is approved to mark equine carcasses and 
product per 9 CFR 316.5(e).
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C.  IPP are to verify that the establishment marks equine carcasses, parts, and product per 9 CFR 316.12.  

VIII. PERFORMING AND DOCUMENTING INSPECTION TASKS 

A.  Where no comparable PHIS FSIS Directive is published, IPP are to follow the instructions in the 
standard (non-PHIS) FSIS Directives for inspection activities applicable to all livestock slaughter and 
processing. 

http://www.fsis.usda.gov/wps/portal/fsis/topics/regulations/directives/5000-series

B.  When PHIS is not available, IPP are to contact the DO for additional instructions on how to determine 
what inspection tasks they are to perform, how often they perform the tasks, and how to document results.

C.  Where FSIS Directives specifically provide instructions applicable to specific classes of livestock other 
than equine, and no specific direction is available for equine, IPP are to refer to and extrapolate 
instructions applicable to cattle when performing inspection procedures on horses after discussion with the 
PHV.  The PHV may modify such instructions as appropriate. For example, IPP seeking guidance 
regarding sanitary dressing of  horses are to refer to FSIS Directive 6410.1, Verifying Sanitary Dressing 
and Process Control Procedures in Slaughter Operations of Cattle of Any Age - Revision 1, until such 
information for equine is provided in a revised or new issuance. 

IX.  EXPORTS

IPP are to follow the instructions in FSIS Directive 9000.1, Export Certification, to certify exports of equine 
products for edible purposes. IPP are to refer to the FSIS Export Library opening page first for any general 
remarks about equine product exports, as well as the specific requirements for the country to which 
exports are being considered: 

X.  QUESTIONS

Refer questions regarding this directive to the Policy Development Staff through askFSIS or by telephone 
at 1-800-233-3935. When submitting a question, use the Submit a Question tab, and enter the following 
information in the fields provided:

Subject Field: Enter Directive 6130.1
Question Field: Enter your question with as much detail as possible.
Product Field: Select General Inspection Policy from the drop-down menu.
Category Field: Select Slaughter from the drop-down menu.
Policy Arena: Select Domestic (U.S.) Only from the drop-down menu.

When all fields are complete, press Continue.

(for) Assistant Administrator
Office of Policy and Program Development
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1 
 

UNITED STATES DISTRICT COURT 
 

FOR THE DISTRICT OF NEW MEXICO 
 

 
FRONT RANGE EQUINE RESCUE, et 
al., 
 
 Plaintiffs, 
 
 v. 
 
TOM VILSACK, Secretary of the U.S. 
Department of Agriculture, et al., 
 
 Federal Defendants, 
 
VALLEY MEAT COMPANY, LLC, et 
al.,  
 

Defendant-Intervenors. 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civ. No. 1:13-cv-00639-MCA-RHS 
 

 
FEDERAL DEFENDANTS’ NOTICE REGARDING GRANT OF INSPECTION FOR 

RAINS NATURAL MEATS IN GALLATIN, MISSOURI 
 

Federal Defendants hereby give notice that Defendant-Intervenor Rains Natural Meats 

has met all statutory and regulatory requirements for a grant of inspection for the slaughter of 

horses for human consumption in interstate commerce pursuant to the Federal Meat Inspection 

Act (“FMIA”), 21 U.S.C. §§ 601-625, at its facility in Gallatin, Missouri. 

As Federal Defendants have previously informed the Court, the FMIA mandates that the 

U.S. Department of Agriculture (“USDA”), acting through the Food Safety and Inspection 

Service (“FSIS”), grant inspections of livestock slaughter operations at facilities such as Rains 

Natural Meats’ Missouri facility that meet the requirements of the FMIA.  See ECF No. 66 at 12-

17.  And, as a result of the agency’s lack of discretion in issuing grants of inspection under the 

FMIA, the requirements of the National Environmental Policy Act (“NEPA”), 42 U.S.C. §§ 

4321-4370h, do not apply.  Id.  Nonetheless, as it did for the Valley Meat and Responsible 
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2 
 

Transportation operations that are the subject of this Court’s temporary restraining order, ECF 

No. 125 (as amended), FSIS has completed an analysis of the proposed grant of inspection for 

the Rains Natural Meats facility in accordance with NEPA, determining that the grant falls under 

the USDA categorical exclusion for FSIS actions.  Exhibit A.  Because the facility has satisfied 

the statutory and regulatory requirements for inspection, and FSIS has completed its NEPA 

process, FSIS is presently in a position to issue the grant of inspection for Rains Natural Meats as 

required by the FMIA. 

When this Court entered its temporary restraining order, Rains Natural Meats had not yet 

met the requirements for a grant of inspection, and thus the temporary restraining order expressly 

applies only to FSIS’s inspection of the Valley Meat and Responsible Transportation facilities.  

See ECF No. 125 at 7.  But circumstances have changed, and Rains Natural Meats is now 

eligible and requesting a grant of inspection.  Without waiving any objections as to whether the 

underlying temporary restraining order is appropriate in these circumstances, Federal Defendants 

recognize that the Court may consider it appropriate to expand the coverage of the temporary 

restraining order to include Rains Natural Meats, as there is no substantial basis to distinguish the 

grant of inspection for that company from the grants for the other two facilities with regard to the 

Court’s assessment of the factors for emergency injunctive relief.  Should it choose to do so, the 

Court can accomplish this modification simply by adding “Rains Natural Meats” to the three 

operative paragraphs referencing the other two facilities, “Valley Meat and Responsible 

Transportation,” as follows (additions in bold underline): 

IT IS FURTHER ORDERED that the Federal Defendants are enjoined from 
dispatching inspectors to the horse slaughterhouse facilities operated by 
Intervenor-Defendants Rains Natural Meats, Valley Meat and Responsible 
Transportation until further order of the Court. 
 
IT IS FURTHER ORDERED that the Federal Defendants are ordered to suspend 
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or withhold the provision of horse meat inspection services to Rains Natural 
Meats, Valley Meat and Responsible Transportation until further order of the 
Court. 
 
IT IS FURTHER ORDERED that Defendants Rains Natural Meats, Valley 
Meat and Responsible Transportation are enjoined from commercial horse 
slaughter operations until further order of the Court. 
 

See ECF No. 125 at 7.1 

Rains Natural Meats has informed FSIS that it is ready to begin operations, and has 

requested inspectors at its facility in Gallatin, Missouri, no later than September 23, 2013.  

Because FSIS is required, as a matter of law, to provide inspectors for these operations, see 21 

U.S.C. § 603(a), FSIS must do so, in the absence of an amendment to the Court’s temporary 

restraining order, as specified above.  Federal Defendants have advised Plaintiffs and Defendant-

Intervenor Rains Natural Meats, through counsel of record, of Federal Defendants’ positions on 

the issues discussed in this Notice and that Federal Defendants intended to file this Notice. 

 

Respectfully submitted this 13th day of September, 2013. 

 
ROBERT G. DREHER 
Acting Assistant Attorney General 
Environment & Natural Resources Division 
United States Department of Justice 
 
 
/s/ Andrew A. Smith                                 . 
ANDREW A. SMITH (NM Bar 8341) 
Senior Trial Attorney 
c/o United States Attorney’s Office 
201 Third Street, N.W., Suite 900 
P.O. Box 607 
Albuquerque, New Mexico 87103 
Telephone: (505) 224-1468 
Facsimile: (505) 346-7205 
Andrew.Smith@usdoj.gov 

                                                 
1 Plaintiffs have sought to have the last of these three provisions removed from the temporary 
restraining order, ECF No. 112, but the Court has not ruled on that motion. 
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ALISON D. GARNER (DC Bar 983858) 
Trial Attorney 
P.O. Box 7611 
Washington, D.C. 20044-7611 
Telephone: (202) 514-2855 
Facsimile: (202) 305-0506 
Alison.Garner@usdoj.gov 
 
Attorneys for Federal Defendants 
 
 

CERTIFICATE OF SERVICE 
 

I hereby certify that on September 13, 2013, I filed through the United States District 
Court ECF System the foregoing document to be served by CM/ECF electronic filing on all 
counsel of record. 
 

     /s/Andrew A. Smith                        . 
ANDREW A. SMITH 
U.S. Department of Justice 
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO

FRONT RANGE EQUINE RESCUE,,
et al.

Plaintiffs,
vs.    No. 1:13-CV-00639-MCA-RHS

TOM VILSACK, Secretary U.S.
Department of Agriculture, et al.

Defendants.

ORDER

THIS MATTER is before the Court on Plaintiffs’ Notice of Motion and Motion

for Temporary Restraining Order and Preliminary Injunction; Memorandum of Points

and Authorities in Support Thereof [Doc. 5].  Having considered the submissions, the

relevant case law, the oral argument of the parties, and otherwise being fully advised in

the premises, the Court grants Plaintiffs’ motion in part, in that it grants Plaintiffs’ motion

for a temporary restraining order.

The decision to grant a temporary restraining order is within the Court’s discretion. 

See Winnebago Tribe of Nebraska v. Stovall, 341 F.3d 1202, 1205 (10th Cir. 2003).  To

obtain a temporary restraining order “the moving party must demonstrate: (1) a likelihood

of success on the merits; (2) a likelihood that the movant will suffer irreparable harm in

the absence of preliminary relief; (3) that the balance of equities tips in the movant’s

favor; and (4) that the injunction is in the public interest.”  Attorney Gen. of Oklahoma v.

Page 1 of  7
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Tyson Foods, Inc., 565 F.3d 769, 776 (10th Cir. 2009) (internal quotation marks and

citation omitted).

The Court will first address the likelihood of success on the merits of Plaintiffs’

APA and NEPA claims challenging the grants of inspection and FSIS Directive 6130.1. 

In this case, Plaintiffs’ challenge agency action under the APA.  Under the APA, the

Court reviews final agency action to determine whether it is “arbitrary, capricious, an

abuse of discretion, or otherwise not in accordance with law.”  5 U.S.C. § 706(2)(A). 

Although the Court’s review must be thorough, the standard of review is very deferential

to the agency.  Hillsdale Envtl. Loss Prevention, Inc. v. U.S. Army Corps of Engineers,

702 F.3d 1156, 1165 (10th Cir. 2012)

Beginning with FSIS Directive 6130.1, the Court concludes that the Directive

constitutes final agency action as defined by the APA.  The Directive appears to be

FSIS’s final statement regarding drug residue testing in equines.  Additionally, the

Directive is agency action from which rights and obligation are determined and legal

consequences flow, since FSIS relied on the Directive in issuing the grants of inspection

to Valley Meat and Responsible Transportation.  Moreover, violations of the residue

testing standards may result in a regulatory enforcement action.

The Court also concludes that the Directive is a legally relevant cause of Plaintiffs’

alleged environmental harm.  FSIS adopted the Directive in response to concerns

regarding the potential presence in slaughtered horses of chemical residues from drugs

not previously approved for use in food animals.  FSIS specifically incorporated the
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Directive into each grant of inspection and the Court is not persuaded that the Directive

played no role or that it plays an insignificant role in the agency’s decision to issue the

grants of inspection.  FSIS issued the grants of inspection to Valley Meat and Responsible

Transportation, in relevant part, because it concluded that the Directive was sufficient to

protect the public health and safety from the dangers posed by these drugs.  Therefore, the

Court finds that the evidence of causation is sufficient.

The Court next addresses whether the Directive constitutes “major Federal actions

significantly affecting the quality of the human environment” under NEPA.  Under 40

C.F.R. § 1508(b)(2) “major federal action” includes the “[a]doption of formal plans . . .

upon which future agency action will be based.”  See Norton v. Southern Utah

Wilderness Alliance, 542 U.S. 55, 73 (2004) (holding that the approval of a land use plan

promulgated by the Bureau of land management constitutes “major federal action” under

NEPA).  FSIS Directive 6130.1 appears to be a formal plan or policy regarding drug

residue testing in equines.  Additionally, future agency action will be and indeed was

based on the Directive.  As previously explained, the grants of inspection were based, in

relevant part, on the existence of FSIS Directive 6130.1 and future drug residue testing of

equines at Valley Meat and Responsible Transportation will be based on the standards set

forth in the policy.

There is no evidence in the record that FSIS relied on the categorical exclusion in

adopting FSIS Directive 6130.1.  Our Tenth Circuit has held that “categorical exclusions

cannot be summoned as post-hoc justifications for an agency’s decision.”  Utah Envtl.
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Congress v. Russell, 518 F.3d 817, 825 n.4 (10th Cir. 2008).  Accordingly, the categorical

exclusion is inapplicable to the Directive.

Based on the foregoing, the Court concludes that Plaintiffs have established a

substantial likelihood of success on the merits of their APA and NEPA claim challenging

Directive 6130.1.

Turning to the grants of inspection, as previously stated, the grants of inspection

were based, in relevant part, on the existence of the FSIS Directive to protect the public

health and safety.  The Court is not persuaded that the grants of inspection would have

been issued in the absence of this Directive, the express purpose of which was to protect

the public health and safety from the unique chemical residues possibly present in

equines.  Although the Court must afford deference to the FSIS’s actions, the Court does

not find credible the Federal Defendants’ assertions that the grants of inspection would

have been issued in the absence of the Directive given the express purpose of the

Directive to protect the public health and safety and given the fact that FSIS specifically

incorporated the Directive into their grants of inspection.  The Court therefore concludes

that Plaintiffs have established a substantial likelihood of success on the merits of their

NEPA and APA claims challenging the grants of inspection.

Having determined that Plaintiffs have established a substantial likelihood of

success on the merits of their claims, the Court next addresses the issue of irreparable

harm.  The Court acknowledges the concerns expressed in the pleadings and oral

argument as to the welfare of horses, but the Court nonetheless must emphasize that
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NEPA is a statute that protects the physical environment and, therefore, the harm with

which we are concerned is the risk of harm to the physical environment.  Plaintiffs must

establish that irreparable harm to the physical environment is likely in the absence of a

temporary restraining order.  See Winter v. Natural Resources Defense Council, Inc., 555

U.S. 7, 22 (2008).  “Purely speculative harm will not suffice, but [a] plaintiff who can

show a significant risk of irreparable harm has demonstrated that the harm is not

speculative and will be held to have satisfied this burden.”  Crowe & Dunlevy, P.C. v.

Stidham, 640 F.3d 1140, 1157 (10th Cir. 2011) (internal quotation marks and citation

omitted). 

Plaintiffs have submitted evidence of environmental harm at commercial horse

slaughter facilities that operated in the United States prior to the defunding of inspectors

in fiscal year 2006.  [See. Doc. 13]  This environmental harm included blood spills,

improper disposal of animal parts and carcasses, noxious odors, and the leeching of horse

effluent into the local water supply and waterways.  [Id.]  These harms are compounded

by the presence of chemical residues in equines that are not otherwise present in other

amenable species subject to slaughter.  Evidence has been proffered that a majority of

horses subject to slaughter are administered a variety of pharmaceutical drugs not

approved for use in food animals, the effects of which could adversely effect the physical

environment.  The Court concludes that Plaintiffs have fulfilled their burden to prove that

environmental harm is likely to occur in the absence of the issuance of a temporary

restraining order.
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Turning to the balance of the harms, the Court recognizes that Valley Meat and

Responsible Transportation will suffer significant economic harm if they are prohibited

from operating during the pendency of the present litigation.  However, the Court

concludes that the environmental harms posed by commercial horse slaughter without

adequate NEPA review outweigh the legitimately incurred costs to defendants resulting

from a temporary restraining order.

Finally, the Court concludes that the issuance of a temporary restraining order is

not adverse to the public interest.  “[T]he public has an undeniable interest in the

[government's] compliance with NEPA's environmental review requirements and in the

informed decision-making that NEPA is designed to promote.”  Colorado Wild Inc. v.

U.S. Forest Service, 523 F.Supp.2d 1213, 1223 (D. Colo. 2007).  The Court recognizes

that the public also has an interest in the enforcement of the Federal Meat Inspection Act

and its implementing regulations, but concludes that this interest is outweighed by the risk

of environmental harms posed by the commencement of commercial horse slaughter in

the absence of NEPA review.

For the foregoing reasons, the Court concludes that Plaintiffs are entitled to a

temporary restraining order as follows:

IT IS THEREFORE ORDERED that Plaintiffs’ Notice of Motion and Motion

for Temporary Restraining Order and Preliminary Injunction; Memorandum of Points

and Authorities in Support Thereof [Doc. 5] is GRANTED IN PART.

IT IS FURTHER ORDERED that the Federal Defendants are enjoined from
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dispatching inspectors to the horse slaughterhouse facilities operated by Intervenor-

Defendants Valley Meat and Responsible Transportation until further order of the Court.

IT IS FURTHER ORDERED that the Federal Defendants are ordered to suspend

or withhold the provision of meat inspection services to Valley Meat and Responsible

Transportation until further order of the Court.

IT IS FURTHER ORDERED that Defendants Valley Meat and Responsible

Transportation are enjoined from commercial horse slaughter operations until further

order of the Court.

IT IS FURTHER ORDERED that the Court will set a hearing on Plaintiffs’

request for a preliminary injunction within thirty (30) days.

IT IS FURTHER ORDERED that the Court will direct the Federal Defendants to

expedite the production of the full administrative record.

IT IS FURTHER ORDERED that the matter of a security bond under Fed. R.

Civ. P. 65(c) is hereby referred to the Honorable Robert Hayes Scott, United States

Magistrate Judge, and Judge Scott is requested to convene a hearing (telephonic or

otherwise) with the parties on Monday, August 5, 2013, to address this matter.

SO ORDERED this 2nd day of August, 2013, in Albuquerque, New Mexico.

________________________
M. CHRISTINA ARMIJO
United States District Judge
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