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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

FRONT RANGE EQUINE RESCUE, et
al.,

Plaintiffs,

V.

TOM VILSACK, Secretary of the U.S.

Department of Agriculture, et al., Civ. No. 1:13-cv-00639-MCA-RHS

Federal Defendants,

VALLEY MEAT COMPANY, LLC, et
al.,

N N N N N N N N N N N N N N N

Defendant-Intervenors.

FEDERAL DEFENDANTS’ AND DEFENDANT-INTERVENORS’ JOINT MOTION TO
CONSOLIDATE PRELIMINARY INJUNCTION HEARING WITH A HEARING ON
THE MERITS, AND FOR EXPEDITED BRIEFING ON THE MERITS

Consistent with Federal Rule of Civil Procedure 65(a)(2), Federal Defendants and all
Defendant-Intervenors hereby respectfully request the Court to consolidate the hearing on
Plaintiffs’ pending motion for preliminary injunction with a hearing on the merits. To facilitate
the Court’s expedited consideration of this matter on the merits, Federal Defendants and
Defendant-Intervenors agree to and propose the following expedited briefing schedule on the
merits.

Plaintiffs” claims are brought pursuant to the judicial review provisions of the
Administrative Procedure Act (“APA”), 5 U.S.C. §8 701-706. See First Amend. Compl., ECF
No. 54 11 1, 92-94, 169, 172, 175. Pursuant to Olenhouse v. Commaodity Credit Corp., 42 F.3d

1560, 1580 (10th Cir. 1994), claims under the APA are to be treated as appeals on the merits and
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governed by reference to the Federal Rules of Appellate Procedure. The schedule proposed
below is consistent with Olenhouse and in the interests of an expeditious final resolution of this
case.

1) On or before August 29, 2013, Federal Defendants will lodge the Administrative

Record for Plaintiffs’ claims with the Court in CD-Rom or DVD format;

2) On or before September 12, 2013, Plaintiffs and Plaintiff-Intervenor will file their

Opening Briefs on the Merits;

3) On or before September 26, 2013, Federal Defendants and Defendant-Intervenors

will file their Response Briefs on the Merits;

4) On or before October 10, 2013, Plaintiffs and Plaintiff-Intervenor will file their

Reply Briefs on the Merits.*

In accordance with Olenhouse, the length of the Parties’ briefs should be consistent with
the Federal Rules of Appellate Procedure.

Consistent with this agreement for an expedited briefing schedule, Federal Defendants
and Defendant-Intervenors respectfully request that the Court issue a final decision on the merits
as soon as possible after the Reply Briefs are filed on October 10, 2013, as the Court’s schedule
allows. A ruling on the merits will moot Plaintiffs’ pending request for a preliminary injunction
and will terminate the August 2, 2013 Temporary Restraining Order, ECF No. 94, as amended

by ECF No. 125. In the event that the Court is unable to render a decision on the merits on or

! The draft of this joint motion gave Plaintiffs and Plaintiff-Intervenor one week, to October 3,
2013, to file their reply briefs. In their request to modify the draft joint motion, Plaintiffs and
Plaintiff-Intervenor requested two weeks, to October 10, 2013, to file their reply briefs. While
Federal Defendants and Defendant-Intervenors were not able to agree to Plaintiffs” and Plaintiff-
Intervenor’s other requests, Federal Defendants and Defendant-Intervenors are willing to
accommodate them on the requested two weeks for reply briefs, and have modified the proposed
schedule accordingly.
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before October 17, 2013, the August 2, 2013 Temporary Restraining Order, as amended, should
be immediately converted to a Preliminary Injunction pending the final decision on the merits.
THEREFORE, Federal Defendants and Defendant-Intervenors respectfully request that
the Court adopt the proposed expedited briefing schedule on the merits set forth above.
Plaintiffs’ and Plaintiff-Intervenor have been consulted in an attempt to obtain their joinder in
this Join Motion. Plaintiffs (joined by Plaintiff-Intervenor) indicated that they “are in agreement
with the concept of expedited briefing on the merits” and “are in agreement with the federal
defendants’ position that resolution of the case with briefing and a possible hearing on the merits
IS appropriate, subject to . . . additional considerations” that they wanted added to Joint Motion.
While Federal Defendants and Defendant-Intervenors were not able to agree with all of
Plaintiffs’ requests, we did, as noted above, accommodate Plaintiffs’ request for two weeks
instead of one week for Plaintiffs’ and Plaintiff-Intervenor’s reply briefs on the merits. Because
Federal Defendants and Defendant-Intervenors were not able to agree to all of Plaintiffs’
requests, Plaintiffs indicated that they will shortly be filing a separate document with their
additional considerations. So that this opportunity for an expedited briefing schedule on the
merits is not lost, Federal Defendants respectfully suggest that the Court hold a status conference
on an expedited basis to address these considerations, as all Parties appear to be in general
agreement on the overall schedule for conversion of the preliminary injunction hearing into a
hearing on the merits and expedited briefing on the merits. A form of order accompanies this

Joint Motion.

Respectfully submitted this 26th day of August, 2013.

For Federal Defendants:

ROBERT G. DREHER
Acting Assistant Attorney General
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Environment & Natural Resources Division
United States Department of Justice

[s/ Andrew A. Smith .
ANDREW A. SMITH (NM Bar 8341)
Senior Trial Attorney

c/o United States Attorneys Office

201 Third Street, N.W., Suite 900

P.O. Box 607

Albuquerque, New Mexico 87103
Telephone: (505) 224-1468

Facsimile: (505) 346-7205
Andrew.Smith@usdoj.gov

ALISON D. GARNER (DC Bar 983858)
Trial Attorney

P.O. Box 7611

Washington, D.C. 20044-7611
Telephone: (202) 514-2855

Facsimile: (202) 305-0506
Alison.Garner@usdoj.gov

For Defendant-Intervenors Valley Meat Company, LLC, Rains Natural Meats, and Chevaline,
LLC:

telephonically approved 08/26/13
A. Blair Dunn (NM Bar #121395)
6605 Uptown Blvd, NE Ste 280
Albuquerque, NM 87110
505-881-5155
F: 505-881-5356

For Defendant-Intervenor Responsible Transportation, L.L..C.:

telephonically approved 08/26/13
Patrick J. Rogers
Patrick J. Rogers, LLC
20 First Plaza Center #725
Albuquerque, NM 87102
505-938-3335; patrogers@patrogerslaw.com

Kevin J. Visser

Kathleen A. Kleiman

SIMMONS PERRINE MOYER BERGMAN PLC
115 Third Street SE, Suite 1200

Cedar Rapids, 1A 52401

Tel: 319-366-7641; Fax: 319-366-1917
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Email: kvisser@simmonsperrine.com
kkleiman@simmonsperrine.com
Pro Hoc Vice applications pending

For Defendant-Intervenor Yakama Nation:

John W. Boyd

Freedman Boyd Hollander Goldberg
Urias & Ward, P.A.

20 First Plaza, Suite 700
Albuquerque, NM 87102
Telephone: (505) 842-9960
Facsimile: (505) 842-0761

Email: jwb@fbdlaw.com

Gary H. Baise
Stewart D. Fried

telephonically approved 08/26/13
John G. Dillard
OFW Law Olsson Frank Weeda Terman Matz PC
600 New Hampshire Ave., NW
Suite 500
Washington, DC 20037
Phone: (202) 789-1212
Fax: (202) 234-3550
gbaise@ofwlaw.com
sfried@ofwlaw.com
jdillard@ofwlaw.com

Filed 08/26/13 Page 5 of 6
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CERTIFICATE OF SERVICE

I hereby certify that on August 26, 2013, | filed through the United States District Court
ECF System the foregoing document to be served by CM/ECF electronic filing on all counsel of
record.

/s/IAndrew A. Smith
ANDREW A. SMITH
U.S. Department of Justice




