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UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF NEW MEXICO

FRONT RANGE EQUINE RESCUE, et
al.,

Plaintiffs,

V.

TOM VILSACK, Secretary of the U.S.

Department of Agriculture, et al., Civ. No. 1:13-cv-00639-MCA-RHS

Federal Defendants,

VALLEY MEAT COMPANY, LLC, et
al.,

N N N N N N N N N N N N N N N

Defendant-Intervenors.

FEDERAL DEFENDANTS’ RESPONSE TO PLAINTIFES’ SEPTEMBER 19, 2013
“EMERGENCY MOTION TO MODIFY
THE AMENDED TEMPORARY RESTRAINING ORDER,” ECF NO. 156

Federal Defendants hereby respond to Plaintiffs’ September 19, 2013 “Emergency
Motion to Modify the Amended Temporary Restraining Order,” ECF No. 156, as follows:

1. Federal Defendants’ position on whether the Court should consider expanding the
coverage of the temporary restraining order to include certain horse slaughter activities at the
Rains Natural Meats (“Rains” or “RNM”) remains as stated in Federal Defendants’ September
13, 2013 “Notice Regarding Grant of Inspection for Rains Natural Meats in Gallatin, Missouri,”
ECF No. 154. Indeed, Plaintiffs ask this Court to modify the temporary restraining order to be
“consistent with the language proposed in the federal defendants’ Notice.” ECF No. 156 at 2
(citing ECF No. 154 at 2-3). Federal Defendants file this response only so that the Court does

not detrimentally rely on mischaracterizations made by the other Parties in their filings on this
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matter.

2. Plaintiffs state: “Even more remarkable, the federal defendants have stated that
they are prepared to comply with RNM’s demands and provide inspection services to the horse
slaughter facility on or before September 23, 2013, thus allowing RNM horse slaughter
operations to commence.” ECF No. 156 at 2 (citing ECF No. 154 at 2-3). Plaintiffs do not deny
that Rains meets the requirements for a grant of inspection under the Federal Meat Inspection
Act (“FMIA”), 21 U.S.C. § 601-625. And, pursuant to the FMIA, the U.S. Department of
Agriculture (“USDA”) “shall cause to be made, by inspectors appointed for that purpose, an
examination and inspection of all amenable species before they shall be allowed to enter into any
slaughtering, packing, meat-canning, rendering, or similar establishment, in which they are to be
slaughtered and the meat and meat food products thereof are to be used in commerce,” and that
“when so slaughtered the carcasses of said amenable species shall be subject to a careful
examination and inspection. . ..” 21 U.S.C. 8§ 603(a) (emphasis added). There is nothing
“remarkable” about USDA complying with its nondiscretionary statutory mandate, as it plainly
must do. Federal Defendants provided the Court and Plaintiffs good faith advance notice of this
situation.

3. Plaintiffs state: “There is no question that the federal defendants’ provision of
inspection services to RNM at this time violates the spirit, if not the letter, of this Court’s
Temporary Restraining Order.” ECF No. 156 at 2. The temporary restraining order plainly and
expressly applies only to activities at the Valley Meat and Responsible Transportation facilities.
See ECF No. 125 at 7. The Court appropriately did not enjoin USDA from granting inspections
for any other facilities qualifying for inspections in the future, rejecting Plaintiffs’ request that

the Court do so. See, e.g., ECF No. 16-1 at 37 (“Plaintiffs request that the Court issue a TRO
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enjoining Defendants from authorizing horse slaughter at a domestic horse slaughter facility
pending consideration of the merits of Plaintiffs’ claims.”). Until Federal Defendants took a
“final agency action” pursuant to the Administrative Procedure Act, 5 U.S.C. § 704, with respect
to the Rains facility, activities at that facility were not properly before the Court. See ECF No.
66 at 4, 10, 23-25. The Court therefore appropriately rejected Plaintiffs’ request for more
expansive injunctive relief. Federal Defendants are unaware of any legal authority (and
Plaintiffs cite none) allowing a federal agency to ignore a mandatory statutory duty without an
actual temporary restraining order barring the contested action. With the Notice, Federal
Defendants provided Plaintiffs a fair opportunity to seek their requested relief.*

4, In it response to Plaintiffs’ motion, Defendant-Intervenor Rains states: “What
might be considered remarkable or curious, however, is that USDA did not issue the Grant to
RAINS when it issued the [grants of inspection to Valley Meat and Responsible
Transportation].” ECF No. 161 at 2-3. One of the legal requirements for obtaining a grant of
inspection under the FMIA is that the applicant certify that it has met the requirements Section
401 of the Clean Water Act for any discharges into navigable waters as defined by that Act, or
that it attest that no such discharges will occur. See 9 C.F.R. 8 304.2(c)(1). Rains did not
provide such a certification or attestation to USDA until September 3, 2013. See Exhibit A.

Thus, prior to that date, Rains was not qualified for a grant of inspection, and USDA could not

! Federal Defendants’ suggestion that the Court should consider expanding the coverage of the
temporary restraining order to include activities at Rains should not be taken as a concession that
the underlying temporary restraining order was appropriately entered in the first instance.
Federal Defendants position continues to be that USDA has fully complied with its obligations
under the National Environmental Policy Act with regard to the federal activities relating to the
Valley Meat, Responsible Transportation, and Rains facilities. As a matter of comity, Federal
Defendants filed its Notice to avoid wasting the Court’s and the Parties’ efforts on substantial
briefing (or re-briefing) on the issues already addressed in the temporary restraining order while
the Parties are under an expedited briefing schedule on the merits.
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have granted its inspection until a reasonable time after that attestation to confirm that Rains had

met all requirements for a grant of inspection under the FMIA.

Respectfully submitted this 20th day of September, 2013.

ROBERT G. DREHER

Acting Assistant Attorney General
Environment & Natural Resources Division
United States Department of Justice

[s/ Andrew A. Smith .
ANDREW A. SMITH (NM Bar 8341)
Senior Trial Attorney

c/o United States Attorney’s Office

201 Third Street, N.W., Suite 900

P.O. Box 607
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Telephone: (505) 224-1468
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Andrew.Smith@usdoj.gov

ALISON D. GARNER (DC Bar 983858)
Trial Attorney

P.O. Box 7611

Washington, D.C. 20044-7611
Telephone: (202) 514-2855

Facsimile: (202) 305-0506
Alison.Garner@usdoj.gov

Attorneys for Federal Defendants

CERTIFICATE OF SERVICE

I hereby certify that on September 20, 2013, | filed through the United States District
Court ECF System the foregoing document to be served by CM/ECF electronic filing on all
counsel of record.

/s/ Andrew A. Smith
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