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Exhibit 1

Memoranda asserting jurisdiction over wetlands that
are more than 300 feet from a traditional navigable
water



Case 2:08-cv-00185-EJL Document 105-2 Filed 11/20/15 Page 2 of 51

'\)‘x\"ED STz
2 ) UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
m 8 WASHINGTON, D.C. 20460
%
4"L Pno“'p(j

OFFICE OF
WATER

MEMORANDUM TO ASSERT JURISDICTION FOR SWG-2008-00648

Subject: Jurisdictional Determination for SWG-2008-00648 on Wetlands Adjacent to
Traditional Navigable Waters

Summary

The U.S. Environmental Protection Agency (EPA) is asserting jurisdiction over four
wetland complexes as wetlands adjacent to Traditional Navigable Waters (TNWs) for
jurisdictional determination (JD) SWG-2008-00648, the Arapaho Holding wetlands. These
wetlands fall within the meaning of the term adjacent wetland in the agencies’ regulations and
policies. This determination is based on EPA’s finding that the wetlands are adjacent (as defined
at 33 CFR 328.3(c) and 33 CFR 328.3(a)(7)) to the Gulf Intracoastal Waterway, Boggy Bayou,
or Powderhorn Lake, all TNWs. This JD is consistent with the Clean Water Act (CWA), the
agencies’ regulations, relevant case law, and the legal memorandum Clean Water Act
Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v. United States &
Carabell v. United States (“Rapanos Guidance”).

Background

This memorandum clarifies the basis for asserting CWA jurisdiction over the adjacent
wetlands for JD SWG-2008-0648 in Calhoun County, Texas. The wetlands are adjacent to the
Gulf Intracoastal Waterway (GIWW), Boggy Bayou, or Powderhorn Lake, all TNWs. This
determination is based upon an examination of a combination of factors, including hydrologic
connectivity and proximity.

Location and Setting

The entire project site encompasses approximately 11,000 acres in Port O’Connor, Texas.
The subject wetlands are located at approximately 28.4° north latitude and -96.5° west longitude
on the Arapaho Holdings site (see Exhibit 1). The wetlands at issue in this memorandum total
approximately 802.6 acres in size. The wetlands are located on a barrier peninsula commonly
referred to as the Calhoun Peninsula. The peninsula is comprised of 30 -50% wetlands and is
surrounded by bays. The site is located on the Ingleside Barrier Strandplain, an ancient
Pleistocene barrier island that faced the coast during higher sea levels 50,000 to 75,000 years
ago. Due to deposition and lower sea levels, the strandplain has formed from a series of
accumulated sandy beach ridges, and wind and water erosion over time have greatly modified
the original ridge and swale topography of the area. Due to deposition and lower sea levels, the
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strandplain has formed from a series of accumulated sandy beach ridges. The remnant dune-
swale community still exists, as it does at the nearby Aransas National Wildlife Refuge
Complex. Interdunal wetlands are typically formed as a result of oceanic processes where the
wetlands establish in depressions and swales behind relic dune ridges. Several of the swale
features that transverse the project site connect the wetlands to each other. Numerous circle
upland mounds vegetated with Live oak (Quercus virginiana) are surrounded by lower, wetter
areas that support freshwater to brackish wetlands and transitional areas. Located next to the
GIWW, the environment consists of hummocky upland areas (dunes and mounds) surrounded by
wind-tidal flats and salt marshes.

The U.S. Army Corps of Engineers (Corps) is asserting jurisdiction over an additional
317 wetlands on site, totaling 2,476.6 acres in size, which are not at issue in this memorandum.
This includes the large “wetland mosaic area” — 1430.856 acres of palustrine scrub-shrub
estuarine wetlands. The wetland mosaic lies between the wetlands in question to the north of the
site and wetlands in question to the south of the site. The wetland mosaic is part of a wetland
complex that continues off the project site and directly abuts Boggy Bayou, and a large channel
that is mapped in the National Hydrography Dataset at high resolution flows throughout the
length of the wetland mosaic to Boggy Bayou. The mosaic flows west to Boggy Bayou which is
channelized to East Matagorda Bay.

The subject wetlands on the site are surrounded by other jurisdictional wetlands (the
2,476.6 acres of wetlands mentioned above) and by the bay system. The wetlands are in close
proximity to each other and to the TNWs. The GIWW, Powderhorn Lake, East Matagorda Bay,
Boggy Bayou are all subject to the ebb and flow of the tide' and thus are all TNWs. The GIWW
(a TNW) is to the South of the project site, East Matagorda Bay and Boggy Bayou (both TNWs)
are to the East, and Coloma Creek and Powderhorn Lake (both TNWs) are to the North. A
stretch of barrier islands separates the site and the GIWW from San Antonio Bay. Additional
barrier islands separate San Antonio Bay from Espiritu Santo Bay. Lanes Road and its associated
drainage ditch immediately border the project site to the West. A large wetland continuum that is
adjacent to Powderhorn Lake (a TNW) and State Highway 185 and its associated drainage ditch
immediately border the site to the North. Prior to the construction of the highway, this wetland
continuum extended onto the project site, and the wetlands in the northern interdunal wetland
complex on the project site remain as part of this wetland continuum.’

There is no dispute with the Corps of Engineers that each of the subject wetlands meets
the technical criteria laid out in the 1987 Corps of Engineers Wetlands Manual and the Interim
Regional Supplement for the Atlantic and Gulf Coastal Plain Region. In addition to the
hydrophytic vegetation that encompasses much of the project area, hydric soils also cover a
majority of the site. Portions of the tract are mapped as mainly palustrine emergent wetlands
(PEM), with a few palustrine scrub-shrub wetlands, in the National Wetlands Inventory (NWI).
The NWI lists some of the areas as Upland/PEM—in these areas, there are a mix of both upland
and palustrine emergent wetlands.

See 33 C.F.R. § 328.3¢2)(1), 40 C.F.R. 230.3(s)(1).
2 A wetland that has been separated by a road remains part of the same wetland.
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CWA Jurisdictional Determination

The wetlands in the four wetland complexes (systems) for JD SWG-2008-00648 are
jurisdictional because they are adjacent (as defined at 33 CFR 328.3(c) and 33 CFR 328.3(a)(7))
to the GIWW, Boggy Bayou, or Powderhomn Lake, all TNWs.

Basis for Determination®

EPA and Corps regulations define “waters of the United States” to include wetlands
adjacent to other covered waters." The regulations state: “The term adjacent means bordering,
contiguous or neighboring. Wetlands separated from other waters of the United States by man-
made dikes or barriers, natural river berms, beach dunes, and the like are ‘adjacent wetlands.””’
The agencies’ Rapanos Guidance clarifies that finding a continuous surface connection is not
required to establish adjacency under this definition.® In addition, the Guidance states, “the
agencies consider wetlands adjacent if one of [the] following three criteria is satisfied. First,
there is an unbroken surface or shallow sub-surface connection to jurisdictional waters. This
hydrologic connection may be intermittent. Second, they are physically separated from
jurisdictional waters by man-made dikes or barriers, natural river berms, beach dunes, and the
like. Or third, their proximity to a jurisdictional water is reasonably close, supporting the
science-?ased inference that such wetlands have an ecological interconnection with jurisdictional
waters.”

The wetlands comprise four large wetland complexes. The north central subject wetlands
are part of an integrated interdunal wetland system that flows south and southeast to the wetland
mosaic and Boggy Bayou. The southern wetlands are part of an integrated wetland system that is
an extension of the tidal marsh wetlands. The northwestern wetlands are part of an integrated
interdunal wetland system that flows south to the GIWW. The northern wetlands are part of
integrated interdunal wetland system that flows north to Powderhorn Lake, and Matagorda Bay.
This is based on a variety of factors, including: reasonably proximity of the wetlands to each
other, physical characteristics (size, shape), and the dominant wetland soils. Though the subject
wetlands are grouped into different wetland complexes for purposes of this memorandum, all of
the wetlands on the project site (including the other jurisdictional wetlands on site) act in concert
as a critical part of the surrounding bay ecosystem.

The wetlands are adjacent to the GIWW, Boggy Bayou, or Powderhorn Lake. The
adjacency determination for the wetlands is supported by their regular, periodic hydrologic
connection to surrounding TNWs and their reasonably close proximity to the TNWs, supporting
the science-based inference that the wetlands have an ecological interconnection with the

TNWs.®

3The memorandum summarizes the evidence considered by EPA in reaching this conclusion. Additional information regarding
the determination is contained in the administrative record for this action.

433 C.F.R. 328.3(a)(7) and 40 C.F.R 230.3(s)(7).

%33 C.F.R. 328.3(c) and 40 C.F.R 230.3(b).

® Rapanos Guidance, page 5.

7 Rapanos Guidance, page 5-6.

% Note that the Rapanos Guidance states that only one of the three criteria mentioned on pages 5-6 of the Guidance needs to be
present in order for a wetland to be adjacent.
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The southern wetland system is comprised of the wetlands that lie between the mosaic
and the GIWW. Most of the wetlands in the southern wetland system have sandy, saline soils (no
aquitard), with a predominance of shoreline vegetation such as Monanthochioe littoralis,
Distchlis spicata, Juncus roemerianus, and Spartina patens. The vegetative community and
soils are very similar to those of the jurisdictional salt marsh wetlands on site, just to the south of
this wetland system. These coastal wetlands in the southern wetland system have a periodic
hydrologic connection to the bay system via unconfined, directional surface flow during
extended hydroperiods and shallow subsurface flows.? Based on the topography of the site, the
directional surface flow for this southern wetland system is generally to the south to the GIWW.,
Several wetlands in this southern wetland system have a periodic discrete, direct, surface
hydrologic connection to the GIWW during extended hydroperiods, via jurisdictional wetland
swales that are part of the jurisdictional salt marshes to the South. These jurisdictional wetland
swales serve as hydrologic outlets from the subject wetlands to the GIWW (see Exhibit 2). Most
of the soils at the project site are hydric, even in non-wetland areas, and there is likely shallow
subsurface flow from the wetlands to the GIWW through the hydric soils, particularly in the
spring time when the site is saturated or inundated for a long duration. These wetlands contribute
water to the TNW and serve to store floodwaters by intercepting storm and floodwater that
would otherwise enter the TNW, and release filtered water to the TNW in a more even and
consistent manner throughout the year.'® The wetlands in the complex are reasonably close to the
GIWW (the complex is approximately 2,717 feet from the GIWW), with the jurisdictional salt
marshes separating the wetlands from the TNW. The wetlands in the complex are also
reasonably close to each other (the wetlands range from approximately eight to 2,041 feet from
each other'").

The Ingleside Barrier Strandplain ecosystem is an ancient barrier island, and remnant
dune-swale complexes still exist at the site, generally to the north of the jurisdictional wetlands
mosaic. The interdunal wetlands in question comprise three large wetland complexes, which
differ mainly in the general topography of the wetlands and where they flow. As described
above, the north central subject wetlands are part of an integrated interdunal wetland complex
that flows south and southeast to the wetland mosaic and Boggy Bayou; the northwestern
wetlands are part of an integrated interdunal wetland complex that generally flows south to the
GIWW:; and the northern wetlands are part of integrated interdunal wetland complex that flows
north to Powderhorn Lake and Matagorda Bay. The three interdunal wetland systems are
comprised largely of freshwater depressional wetlands dominated by Sesbania drummondii.
Many of the wetlands in the systems have a clay aquitard at approximately 12 inches and would
pond water 1-3 feet deep during hydroperiods. These wetlands appear to be the wetlands
referenced in the Environmental Geologic Atlas of Texas as forming local, shallow aquifers,

? See, e.g., McKinney, L.D. 2003. Texas Parks & Wildlife. Comment Letter on the Advance Notice of Proposed Rulemaking on
the Clean Water Act Regulatory Definition of “Waters of the United States.” Docket ID: EPA-HQ-OW-2002-0050-2781. pp. 8-9,
14-15.

10 Although the wetlands in this jurisdictional determination are not within the mapped Federal Emergency Management Agency
(FEMA) 100-vear floodplain, there is nothing in the CWA or the agencies regulations or policies that limit adjacency to wetlands
within the 100-year floodplain.

" The individual wetlands that are most distant from others within their described wetland complex are typically much closer in
distance to individual wetlands already determined to be jurisdictional by the Corps.
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commonly with perched water tables."” The surrounding sandy soils receive lateral shallow,
subsurface flow from these local, shallow aquifers, connecting the wetlands on the subsurface to
each other and to the nearby TNWs. These wetlands likely provide significant surface and
shallow sub-surface flows for long duration during and after hydroperiods to the TNWs either
directly or via non-tidal waterbodies. Several swale features that transverse the project site
connect the wetlands within each wetland complex to each other and to other wetlands on the
project site (Exhibit 3 identifies one such swale; aerial photo interpretation can identify others,
and scientific literature documents their role in connecting individual wetlands in a dune-swale

typography ).

Based on an examination of the site location and characteristics for the project wetlands,
the north central interdunal wetlands that lie to the north of the mosaic are part of an integrated
interdunal wetland complex that is adjacent to the surrounding TNWs. Generally, the topography
in the north central interdunal wetland system slopes to the Southwest, toward the wetland
mosaic and Boggy Bayou. These wetlands are acting as an integrated wetland system, with the
wetlands in close proximity to each other (the wetlands range from approximately 12 to 1,410
feet from each other; however, those that are further apart are often separated by other
jurisdictional wetlands that are not part of the same wetland complex'®). There is unconfined,
directional surface flow between the wetlands and the surrounding TNWs. These wetlands
contribute water to the TNW and serve to store floodwaters by intercepting storm and floodwater
that would otherwise enter the TNW, and release filtered water to the TNW in a more even and
consistent manner throughout the year. In addition, roadside ditches on the project site serve to
periodically connect some of the wetlands in the complex to Boggy Bayou and East Matagorda
Bay via the wetland mosaic. The wetland complex is approximately 1,605 feet from the channel
that runs through the wetland mosaic east to Boggy Bayou and East Matagorda Bay.

Based on an examination of the site location and characteristics for the project wetlands,
the northern interdunal wetlands that lie along the northern border of the site are part of an
integrated interdunal wetland complex that is adjacent to Powderhorn Lake, a TNW. The
northemn wetland complex includes the large wetland continuum that lies to the north of the
project site and is separated from the project site by State Highway 185. These wetlands are
acting as an integrated wetland system, with the wetlands in close proximity to each other and to
the TNW (the wetlands range from approximately one to 3,393 feet from each other; however,
those that are further apart are separated by jurisdictional wetlands not at issue in this
memorandum that are in the same larger wetland complex'®). Topography in the northern
wetland complex generally slopes to the northeast, to Powderhorn Lake, a TNW. However, a few
of the interdunal swales in the landscape periodically connect wetlands in the complex to
wetlands and TN'Ws south and southeast of the complex (for example, see Exhibit 4). These
wetlands are acting as an integrated wetland system, with the wetlands in close proximity to each
other. There is unconfined, directional surface flow between the wetlands and the surrounding
TNWs. These wetlands contribute water to the TNW and serve to store floodwaters by

12 McGowen, JLH., C.V. Proctor, Jr., L.F. Brown, Jr., T.J. Evans, W.L. Fisher, and C.G. Groat. 1976. Environmental Geologic
Atlas of the Texas Coastal Zone; Port Lavaca Area. Austin: Bureau of Economic Geology, University of Texas at Austin. p. 48.
* See, e.g., Rheinhardt, R.D, and K. Faser. 2001. Relationship between Hydrology and Zonation of Freshwater Swale Wetlands
on Lower Hatteras Island, North Carolina, USA. Wetlands 21(2): 265-273. p. 266.

14 gee Footnote 11.

15 See Footnote 11.
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intercepting storm and floodwater that would otherwise enter the TNW, and release filtered
water to the TNW in a more even and consistent manner throughout the year. Though on the
project site, the wetland complex is approximately 4,950 feet from a mapped tributary of
Powderhorn Lake, the distance of the entire wetland complex as a whole is much closer to the
TNW. This is because the larger wetland complex that includes the northern interdunal wetland
system extends north of the project site and neighbors Powderhorn Lake.

Based on an examination of the site location and characteristics for the project wetlands,
the northwestern interdunal wetlands that lie along the northwestern corner of the site are part of
an integrated interdunal wetland complex that is adjacent to the GIWW. These wetlands are
acting as an integrated wetland system, with the wetlands in close proximity to each other and to
the TNW (the wetlands range from approximately one to 1,014 feet from each other).
Topography in the northwestern wetland complex generally slopes to the south. The wetland
complex flows to the GIWW, a TNW, via the roadside ditch system that runs for a length along
Lanes Road. The roadside ditch system serves as a periodic discrete, direct, surface hydrologic
connection from the wetland complex to the GIWW. However, with the interdunal swale
topology at the project site, a few of the interdunal swales in the landscape periodically connect
wetlands in the complex to other wetlands and TNWs. Ditches may also periodically connect the
wetlands in this complex to Boggy Bayou, via the wetland mosaic. These wetlands are acting as
an integrated wetland system, with the wetlands in close proximity to each other. There is
unconfined, directional surface flow between the wetlands and the surrounding TNWs. These
wetlands contribute water to the TNW and serve to store floodwaters by intercepting storm and
floodwater that would otherwise enter the TNW, and release filtered water to the TNW in a more
even and consistent manner throughout the year. The northwestern wetland complex is
approximately 15,086 feet from the GIWW, but the wetlands flow directly into the roadside ditch
system that flows to the GIWW. The ditches and channels are mapped in the National
Hydrography Dataset (NHD) at high resolution.

The wetlands in the wetland systems are reasonably close to the Guif Intracoastal
Waterway, Boggy Bayou, or Powderhorn Lake, and have an ecological interconnection with the
TNWs. They provide significant natural biological functions including food chain production,
general habitat, and nesting, feeding, spawning, rearing and resting sites for aquatic species that
can also utilize the surrounding TNWs and RPWs, including GIWW, Boggy Bayou, Powderhorn
Lake. For wetlands that are reasonably close, according to the Rapanos Guidance, “Because of
the scientific basis for this inference [that such wetlands have an ecological interconnection with
jurisdictional waters], determining whether a wetland is reasonably close to a jurisdictional water
does not generally require a case-specific demonstration of an ecologic interconnection. In the
case of a Junsdlctlonal water and a reasonably close wetland such implied ecological
interconnectivity is neither speculative nor insubstantial. 1% Dye to close proximity of the
wetlands to the TNWs, it is reasonable to infer that amphibians, water snakes, and other aquatic
and semi-aquatic organisms likely rear their young in the adjacent wetlands during extended
hydroperiods and use the TNWs and the wetlands interchangeably throughout their life stages.

An additional basis for asserting CWA jurisdiction over the wetlands in question is that
each wetland, when considered in combination with similarly situated wetlands, has a significant

¥ Rapanos Guidance, page 6.
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nexus to TNWs. While wetlands adjacent to TN'Ws are per se jurisdictional without the need for
a significant nexus evaluation, this memorandum nonetheless discusses the specific functional
relationship each wetland has with the nearby TNWs. Each wetland system, which is comprised
of many individual wetlands, can be evaluated as similarly situated wetlands in the region. Thus,
when considering each individual wetland in combination with similarly situated wetlands in the
region (the other wetlands in the wetland system), each wetland system s1gmﬁcantly affects the
chemical, physical, and biological integrity of traditional navigable waters.'” The Rapanos
guidance mterprets the phrase similarly situated “to include all wetlands adjacent to the same
tributary.”'® The individual wetland systems are similarly situated due to their position in the
landscape, their similar vegetation and soil types, and their proximity to each other and to the
waters to which they are adjacent. As the primary area of exchange with surrounding bay
waters, these high quality coastal wetland systems naturally retain and filter precipitation and
runoff from surrounding lands, protecting the physical, chemical and biological integrity of
downstream TNWs. The wetlands also support quality habitat for aquatic and semi-aquatic life.

Conclusion

The wetlands for JD SWG-2008-00648 fall within the meaning of the term “wetlands” as
defined in the agencies’ regulations and policies. EPA has determined that these wetlands are
jurisdictional under the CWA because they are adjacent (as defined by 33 CFR 328.3(c) and 33
CFR 328(a)(7)) to the Gulf Intracoastal Waterway, Boggy Bayou, or Powderhorn Lake, all
TNWs. This determination is supported by their periodic hydrologic connection to the TNWs
and their reasonably close proximity to the TNWs, supporting the science-based inference that
the wetlands have an ecological interconnection with the TNWs. While wetlands adjacent to
TNWs are per se jurisdictional, each wetland complex also has a significant nexus to the TNWs.

M s [

Peter S. Sl)va (Da% :
Assistant Administrator q_ O
Office of Water
U.S. Environmental Protection Agency

'7 See 126 S.Cr. 2208 (2006) at 2248.
= Rapanos Guidance, page 9.
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Example of connection of wetlands
in the southem wetland complex
to the GIWW via jurisdictional
wetland swales.
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Exhibit 3: SWG-2008-00648
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MEMORANDUM TO ASSERT JURISDICTION FOR SAS-2007-670

Subject: Jurisdictional Determination (JD) for SAS-2007-670 on Interdunal Wetlands
Adjacent to Traditional Navigable Waters (TNWs)

Summary

The U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of
Engineers (Corps) are asserting jurisdiction over 28 intcrdunal wetlands for JD SAS-
2007-670. This determination is based on our finding that these wetlands are adjacent (as
defined at 33 CFR 328.3(c) and 33 CFR 328.3(a)(7)) to Julienton River and Little Mud
River, both TNWs since they are subject to the ebb and flow of the tide.! This JD is
consistent with the CWA, the agencies’ regulations, relevant case law and the legal
memorandum Clean Water Act Jurisdiction Following the U.S. Supreme Court’s
Decision in Rapanos v. United States & Carabell v. United States (*'Rapanos
Guidance”).

I. Introduction

This memorandum cstablishes the basis for asserting jurisdiction over 28
interdunal wetlands for JD SAS-2007-670. First, we provide a bascline assessment (in
Section IT) to demonstrate that all 28 wetlands are functioning as an integrated interdunal
system. After the baseline assessment, we provide the basis for determining that the
intcrdunal wetland system is adjacent to the TNWs. This determination is based upon an
examination of a combination of factors including proximity, hydrologic conncctivity,
position in the landscape, and other physical factors that demonstrate the wetlands arc
adjaccnt to the TNWs,

1L Baseline Assessment for Interdunal Wetland System

Bascd on an examination of the site location and charactcristics for the project
wetlands, all 28 wetlands subject to this JD are part of an integrated interdunal wetland
system. This is based on a variety of factors, including: proximity of the wetlands to
cach other and the TNWs, physical characteristics (size, shape, location in floodplain),
and the dominant wetland soils.

'See 33 C.F.R. § 328.3(a)(1), 40 C.F.R. 230.3(s)(1).



Case 2:08-cv-00185-EJL Document 105-2 Filed 11/20/15 Page 14 of 51

A. Location

The project site for this JD encompasses 1267.41 acres and is located at 31.575°
north latitude and -81.294° west longitude on the Julienton Plantation site on Harris
Neck. Harris Neck is a relic barrier island that is now a peninsula to the larger island
complex including Harris Neck National Wildlife refuge and surrounding islands and
wetlands. The wetlands of Wahoo Island Natural Area, the southern end of St.
Catherine’s Island (a barrier island) and Sapelo Sound separate the Harris Neck from the
Atlantic Ocean. The project site on Harris Neck consists predominately of an interdunal
environment, which supports 28 interdunal wetlands totaling approximately 154.72 acres
in size. The wetlands are in close proximity to each other and to the surrounding TNWs,
with Julienton River to the west and south and Little Mud River to the East. (See Exhibit
1)

B. Site Characteristics for Project Area

The project area is located on a barrier island, which is a narrow strip of sand
located some distance offshore of the mainland. Barrier islands form along seacoasts
throughout the world whenever there is adequate supply of sand, a low sloping coastal
plain, and a wave dominated energy regime with tidal ranges less than three meters.” The
actions and energy of the ocean initiate the formation of barrier islands and its series of
dune ridges, interdunal depressional areas, and freshwater interdunal wetlands. Barrier
islands can be very transient in that sea level, anthropogenic effects, and storm events can
cause barrier islands to migrate landward, seaward, or laterally with adequate sand
supplies and longshore currents. As these barrier islands mature and migrate, they
typically form a series of dunes. The primary and secondary dunes generally occur near
the shorefront and migrate in direct response to the seasonal stresses of wind and oceanic
processes.3 Behind these more active dune fields, more stable fieids generally deveiop.
These areas typically support vegetation, including perennial shrubs, trees and vines. As
a result of the more stable environment and increased vegetation, topographic relief in
these areas is generally less pronounced than those dunes on the shorefront. In both
cases, the environmental conditions may create depressional areas behind the dune
ridges; it is in these areas that freshwater interdunal wetlands may occur. Generally,
precipitation will easily permeate sand and accumulate within a fresh water zone or
freshwater lens beneath the surface of the barrier island. Where this freshwater table
intersects the surface of the barrier island, freshwater wetlands may be found in the
interdunal depressional areas atop a higher density salt water lens. This interface can be
sharp or may grade slowly with depth into salt water in a transition zone discernible by
increasing salinity.’ The project wetlands have formed all over the Harris Neck site, both

2 Bascom, W. 1980, Waves and beaches, the dynamics of the ocean surface. Anchor Press, Garden City.

366 pp.

i Forpsxample, during the summer, the beaches and dunes will generally grow in width as the mild summer
waves supply the onshore areas with sand and the gentle breezes blow that sand back into the dune fields.
During the winter, the processes reverse.

* Collins, W.H. 111, and D.H. Easley. 1999. Fresh-water Lens Formation in an Unconfined Barrier-Island

Aquifer. Journal of the American Water Resources Association 35(1): 1-21.
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between the NE-SW oriented dune ridges and along the tidal marsh fringe.

The overall land use in the immediate project area consists predominantly of a
natural interdunal landscape, where the upland community extends to the marshes and
open waters of Julienton River and Little Mud River. A few houses are scattered across
the site and four artificial bodies of open water are located on the southwestern end of
Harris Neck. Harris Neck in the project area is a peninsula reaching from northeast to
southwest. The northeast to southwest length is approximately 12,960 feet and the
northwest to southeast width is approximately 5,000 feet at the widest point.

C. Site Characteristics for Project Wetlands

The overall project site consists predominantly of an interdunal environment,
supporting freshwater interdunal wetlands ranging from 0.35 acres to 31.71 acres and
totaling approximately 154.72 acres. These wetlands are in close geographic proximity
to one another and vary in distance from 0 to 1,820 feet from the above listed TNWs.
The wetlands are shown on Exhibit 2.

The wetlands are in close proximity to each other and to the surrounding TNWs,
The location of the wetlands range from abutting to 4,320 feet from open water or the
marsh line of Julienton River and abutting to 4,240 feet from the open water or the marsh
line of Little Mud River. However none of the 28 wetlands are further than 1,820 feet
from either of TNWs. Eight of the wetlands abut the open water or tidal marshes of the
TNWs. The twenty other wetlands lie among the dunes of Harris Neck. The wetlands’
size (total of 154.72 acres) and location in relation to the short distance to the TNWs
indicates a close physical relationship between the wetland system and the TNWs.

Interdunal wetlands are typically formed as a result of oceanic processes where
the wetlands establish behind relic dune ridges. After being separated from the Atlantic
Occan by anothcr barricr island, contemporary Harris Neck is functioning very similarly
to a relic dune ridge. The interaction of the sediment laden Julienton River and Little
Mud River together with the rise and fali of the tides continue to reshape the marshes,
open water spaces, and upland edges of Harris Neck. Harris Neck is relatively protected
from wave action. This has allowed the peninsula’s dune ridges and interdunal wetlands
to become vegetated. Moreover, the upland dune ridges on Harris Neck remain relatively
protected, which has allowed these interdunal wetlands to form along both the east and
west shores of the peninsula, as well as in between the central dune ridges. Harris Neck
is dominated by marine deposited fine sands. Table 1 lists the soils found on Harris
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Neck and shows that subsurface flow likely connects all of the wetlands on the peninsula
through a free exchange of freshwater through the fine sands of the dunes.

Table 1: Seils of Julienton Plantation
Soil Type Map Unit Parent % Area on Texture Depth to Restrictive Feature
Symbol Material Site*

Galestown GrA Marine Deposits 36.6% | Tine Sand 80 + inches
Kiej KfA Marinc Deposits 0.9% | Fine Sund 80 + inches
l.eon LrA Marine Deposits 16.9% | Fine Sand 80 + inchcs
Ona ObA Marine Deposits 16.2% | Finc Sand 80 + inches
Palm Bceach PdA Marine Deposits 15.0% | Fine Sand 80 + inches
Plummer PcA Marine Deposils 0.2% | Finc Sand 80 + inches
Rutlege RkA Marinc Deposits 5.3% | Finc Sand 80 + inches
St. Johns Stj Marine Deposits 8.8% | I'inc Sand 80 + inches
* Arca estimated using NRCS Web Soil Survey 2.0

Based on an examination of the physical characteristics of this wetland system,
these wetlands are functioning as an integrated interdunal wetland system.

III. Jurisdictional Determination

The 28 interdunal wetlands in JD SAS-2007-670 are jurisdictional because they
are adjacent (as defined at 33 CFR 328.3(c) and 33 CFR 328.3(a)(7)) to Julienton River,
and Little Mud River, both of which are TNWs,

IV.  Basis for Determination®

EPA and Corps regulations define “waters of the United States™ to include wetlands
adjacent to other covered waters.® According to these regulations, a wetland is
“adjacent” when it is “bordering, contiguous or neighboring” another water of the u.s/’
The regulations further specify that “[w]etlands separated from other waters of the United
States by man-made dikes or barriers, natural river berms, beach dunes, and the like are
‘adjacent wetlands’.”® The Rapanos Guidance states that finding a continuous surface
connection is not required to establish adjacency under this definition.”

The interdunal wetland system (that includes the 28 wetlands subject to this JD) is
adjacent to the Julienton River and Little Mud River. This is based on an examination of
a combination of factors, including proximity and hydrologic connection (direct and/or
indirect) to the Julienton River and Little Mud River found in the natural interdunal
system that makes up Harris Neck.

*Ihe memorandum summarizes the evidence considered by the agencics in reaching this conclusion. Additional
information regarding the determination is contained in the administrative record for this action.

“33 C.F.R. § 328.3(a)(7).

733 CF.R. §328.3(c).

¥33 C.FR. § 328.3(0).

° See Rapanos Guidance, page 5.
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As discussed in more detail in Section 11 above, Harris Neck is essentially a back
dunal zone that is generally a stable environment characterized by dunal ridges. These
ridges transition across the project site and havc created interdunal depressional areas,
allowing for the formation of the freshwater wetlands onsite. Topographically, the site
has very little relief, varying from 1.5 to 6 feet above sea level with dunes oriented in a
Northeast — Southwest direction. Drainagc from the site occurs through several wetland
paths extending from interior interdunal spaces to the open waters and marshes of
surrounding TNWs. The wetlands range in distance from abutting to 4,320 feet to the
marsh / open water line of the Julienton River; and range in distance from abutting to
4,240 feet from the marsh / open water line of Little Mud River. Eight of the wetlands
dircctly abut the open water or marshes of Julienton River or Little Mud River. The other
wetlands have an indirect hydrologic connection to Julienton River and Little Mud River
via overland and subsurface flow during precipitation events. As stated above, the
agencies’ regulations specify that “[w]etlands separated from other waters of the United
States by man-made dikes or barriers, natural river berms, beach dunes, and the like are
‘adjacent wetlands’.”'? even if there is not a continuous surface connection. '’

V. Conclusion

The agencies have determined that the wetlands for JD SAS-2007-670 are
jurisdictional because they are adjacent (as defined by 33 CFR 328.3(c) and 33 CFR
328(a)(7)) to Julienton River and Little Mud River, both TNWs, This determination is
based on our finding that all 28 wetlands subject to this JD are part of an interdunal
system that is in close proximity to and has a direct and/or indirect hydrologic connection
to Julienton River and Little Mud River, and are part of the natural interdunal landscape
that makes up Harris Neck.

o o

. 4

Brian Frazer, '/Chief David Olson, Regulatory Program Manager
Wetlands & Aquatic Resources Regulatory Branch Regulatory Community of Practice

U.S. Environmental Protection Agency U.S. Army Corps of Engineers

Date: /2 Fedo RETE Date: | Z fed 1008

"33 CF.R. § 328.3(c).
! See Rapanos Guidance, page 5.
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Exhibit 1: SAS-2007-670 Julienton Plantation
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MEMORANDUM TO ASSERT JURISDICTION FOR 2007-657-1JT

Subject: Jurisdictional Determination for 2007-657-1JT on Interdunal Wetlands
Adjacent to Traditional Navigable Waters

Summary

The U.S. Environmental Protection Agency (EPA) and the U.S. Army Corps of
Engineers (Corps) are asserting jurisdiction over five interdunal wetlands for
jurisdictional determination (JD) 2007-657-1JT. This determination is based on our
finding that these wetlands are adjacent (as defined at 33 CFR 328.3(c) and 33 CFR
328.3(a)(7)) to Privateer Creek, the North Edisto River, and the Atlantic Ocean, all
traditional navigable waters (TNWs).! This JD is consistent with the Clean Water Act
(CWA), the agencies’ regulations, relevant case law, and the legal memorandum Clean
Water Act Jurisdiction Following the U.S. Supreme Court’s Decision in Rapanos v.
United States & Carabell v. United States (“Rapanos Guidance”).

I. Introduction

This memorandum establishes the basis for asserting jurisdiction over five
interdunal wetlands for JD 2007-657-1JT. First, we provide a baseline assessment (in
Section II) to demonstrate that all five wetlands are functioning as an integrated
interdunal system. This assessment characterizes the project area and provides an
ecological inventory for the site to demonstrate how the wetlands are functioning as an
integrated interdunal system. After the baseline assessment, we provide the basis for
determining that the interdunal wetland system (that includes the five wetlands) is
adjacent to the TNWs. This determination is based upon an examination of a
combination of factors including proximity, hydrologic connectivity, position in the
landscape, and other physical factors that demonstrate the wetlands are adjacent to the
TNWs,

'All waters are subject to the ebb and flow of the tide.
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Il. Baseline Assessment for Interdunal Wetland System

Based on an examination of the site location and characteristics for the project
wetlands, all five wetlands subject to this JD are part of an integrated interdunal wetland
system. This is based on a variety of factors, including: proximity of the wetlands to
each other and the TNWs, physical characteristics (size, shape, location in floodplain),
the community profiles, and the dominant wetland soils and plants supported by the
interdunal wetland system.

A. Location

The project site for this JD encompasses 227.34 acres and is located at 32.57213°
north latitude and -80.18233° west longitude on the Camp Saint Christopher site on
Seabrook Island. Seabrook Island is a barrier island located in Charleston County, off the
coast of South Carolina. The project site consists predominantly of an interdunal
environment, which supports five freshwater interdunal wetlands totaling approximately
13 acres in size. The wetlands are in close proximity to each other and to the surrounding
TNWs, with Privateer Creek and the North Edisto River to the north/northwest and the
Atlantic Ocean to the South.

B. Site Characteristics for Project Area

The project area is located on a barrier island, which is a narrow strip of sand
located some distance offshore of the mainland. Barrier islands form along seacoasts
throughout the world whenever there is adequate supply of sand, a low sloping coastal
plain, and a wave dominated energy regime with tidal ranges less than three meters.” The
actions and energy of the ocean initiate the formation of barrier islands and its series of
dune ridges, interdunal depressional areas, and freshwater interdunal wetlands. Barrier
islands can be very transient in that sea level, anthropogenic effects, and storm events can
cause barrier islands to migrate landward, seaward, or laterally with adequate sand
supplies and longshore currents. As these barrier islands mature and migrate, they
typically form a series of dunes. The primary and secondary dunes generally occur near
the shorefront and migrate in direct response to the seasonal stresses of wind and oceanic
processes.3 Behind these more active dune fields, more stable fields generally develop.
These areas typically support vegetation, including perennial shrubs, trees and vines. As
a result of the more stable environment and increased vegetation, topographic relief in
these areas is generally less pronounced than those dunes on the shorefront. In both
cases, the environmental conditions may create depressional areas behind the dune
ridges; it is in these areas that freshwater interdunal wetlands may occur. Generaily,

2 Bascom, W. 1980. Waves and beaches, the dynamics of the ocean surface. Anchor Press, Garden City.
366 pp.

3 For example, during the summer, the beaches and dunes will generally grow in width as the mild summer
waves supply the onshore areas with sand and the gentle breezes blow that sand back into the dune fields.
During the winter, the processes reverse.
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precipitation will easily permeate sand and accumulate within a fresh water zone or
freshwater lens beneath the surface of the barrier island. Where this freshwater table
intersects the surface of the barrier island, freshwater wetlands may be found in the
interdunal depressional areas atop a higher density salt water lens. This interface can be
sharp or may grade slowly with depth into salt water in a transition zone discernible by
increasing salinity.* The project wetlands have formed behind the more active dune
fields, in the more stable dune environment where the size and shape of the dunes are less
pronounced than those occurring in the frontshore.

The overall land use in the immediate project area consists predominantly of a
natural interdunal landscape, where the dune system extends to Privateer Creek, the
North Edisto River, and the Atlantic Ocean. As the dune system approaches Privateer
Creek, the habitat transitions into a salt marsh community, which then transitions into
mudflats, and then the open water. As the dune system approaches the North Edisto
River, the habitat transitions into the riparian environment, and then into open water. As
the dune system approaches the Atlantic Ocean, the habitat transitions into more
pronounced dune fields, which transitions to the ocean. Dominant community species are
presented in Table 1.

Table 1: Predominant Habitats on the Project Site

Habitat Dominant Species

Uplands Quercus virginiana, Sabal palmetto, Pinus taeda, Magnolia grandiflora, Morella
(Myrica) ceriferu

Riparian Transitional area species include a mix of both upland and wetland plants.

Wetlands Quercus laurifolia, Juncus effusus, Persea borbonia, Acer rubrum, Hydrocotyle
umbellate Sabal minor, Salix nigra, Saururus cernuus

C. Site Characteristics for Project Wetlands

The overall project site consists predominantly of an interdunal environment, with
the habitat supporting five freshwater interdunal wetlands (wetlands A2, B, C, D, and E)
totaling approximately 13 acres in size.

The wetlands are in close proximity to each other. It is believed that wetlands A2
and B were originally one wetland, which was severed by the placement of a small dirt
road. Wetlands A2 and B are connected via overland sheet flow and likely shallow
subsurface flow, and are functioning as one wetland. Wetlands B and C are
approximately 350 feet apart; wetlands B and D are approximately 200 feet apart; and
wetlands D and E are approximately 150 feet apart. Wetlands C and E are the farthest
apart, at a distance of approximately 1,500 feet.

* Coliins. W_H. 111. and D.H. Easley. 1999. Fresh-water Lens Formaiion in an Unconfined Barrier-Island
Aquifer. Journal of the American Water Resources Association 35(1): 1-21.
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The wetlands are also in close proximity to the TNWs. The five wetlands are
100, 210, 300, 600, and 800 feet, respectively, away from the TNW closest to that
wetland. The wetlands range from 100 to 1,250 feet away from Privateer Creek, and
from 300 to 2,000 feet away from the North Edisto River. The Atlantic Ocean is the
TNW furthest away from all the wetlands, ranging from 5,600 to 6,500 feet from the
wetlands, and is separated by the most developed and stable dune system. The wetlands’
size (total of 13 acres) and proximity to one another and to the TNWs indicates a close
physical relationship between the interdunal wetland system and the TNWs.

Interdunal wetlands are typically formed as a result of oceanic processes where
the wetlands establish behind relic dune ridges. The project wetlands are bowl shaped
features that provide short and long term water storage (ranging from 0.86 to 15.15 acre-
feet, assuming a water depth of 2 feet), supporting high diversity and structure (70-90%
cover) in the plant community. The soil and biological characteristics of the wetlands are

summarized in Table 2. As presented in Table 2, the dominant soils and the wetland
species in the system are similar in composition as are the riparian and upland habitats.

Table 2: Summary of Biological Characteristics
. . . % Vegetative I
Wetland Size Dominant Soils Dominant Yegetatwn Cover to Rlpana!l Upland Community
(ac) (top 5 sp) Wetland Community
Same as T
. Quercus laurifolia, Juncus 1 Quercus virginiana, Sabal
S and .
ngmy Fine sand, effusus, Persea borbonia, o uptan and palmetto, Pinus taeda,
A2 0.43 | Listed Crevasse- Acer rubrum 90% dominant Magnolia grandiflora
Dawhoo Hydrocotyle umbellata v;\;;l:::gn Morella (Myrica) cerifera
. Same as Lo
B Quercus laurifolia, Juncus d Quercus virginiana, Sabal
Loamy Fine Sand effusus, Persea borbonia. N upland and palmetto, Pinus taeda,
B 241 | Listed Crevase- Acer rubrum 0% dominant Magnolia grandiftora
Dawhoo Hydrocotvle umbellate v:/gtz‘]::}gn Morella (Myricay cerifera
Same as Lo
- Quercus laurifolia, Juncus Quercus virginiana, Sabal
N upland and ;
c 0.56 l[,‘oalmg (l;m: aS.élei effusus, Sabal minor, Acer 90% gominam palmetto, Pinus tacda,
. iy «b awl:;( w»c rubrum, Arundinaria wetland Magnolia g’janglilloi'a.
gigantea v . Morella (Myricaj cerifera
egelation
Samc as R
. Juncus effusus, Salix nigra, Quercus virginiana, Sabal
> ! upland and .
D 438 lioaln ’g g:m‘; Ssszl Saururus cernuus, Quercus 96 % cg)ominam palme 1o, Pinus {”"‘1" .
. isted Crevasse laurifolia, Hydrocotyle wetland Magnolia grandiflora,
Dawhoo umbellata vegetation Morella (Myrica) cerifera
@
Same as Lo
. Juncus effusus, Salix nigra, Quercus virginiana, Subal
; > ! < upland and Lo
E 505 Lli’dmﬁ ?m' Sf‘_“f“ Saururus cernuus, Quercus 70 % Eominan \ palmeuq. Pinus {aeda.
05 isted Crevasses |y itia, Hydrocotyle wetland Magnolia grandiffora,
Dawhao & Water wumbellata vegetation Morella (Myrica) cerifera

Biodiversity value of a wetland is intimately tied to its position on the landscape
with respect to other wetlands, and small wetland systems provide greater blolog1cal
value for some aquatic species than a large wetland.’ The project wetlands provide a

SSemlitsch, Raymond D. 2000. Size Does Matter: The Value of Small Isolated Wetlands. National
Wetlands Newsletter. January-February 2000. 3 pp.
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structural richness in plant diversity, and due to the close proximity of the wetlands in
relation to one another and to the TNWs, the overall biodiversity is high. The integrated
habitat provides for basic food, shelter, and reproductive requirements for a number of
aquatic related animals. Aquatic organisms are expected to include numerous species of
insects, amphibians, reptiles and small mammals. In addition, onsite plants and local
animals will provide nesting, roosting and forage opportunities for the following groups
of birds: shorebirds, wading and marsh birds, passerines, non-passerines, and birds of
prey. As a result of this integrated ecological system, species biodiversity in wildlife,
including the avifauna, is also high.

Based on an examination of the physical and biological characteristics of this
wetland system, these wetlands are functioning as an integrated interdunal wetland
system.

III. Jurisdictional Determination

The five interdunal wetlands in JD 2007-657-1JT are jurisdictional because they
are adjacent (as defined at 33 CFR 328.3(c) and 33 CFR 328.3(a)(7)) to Privateer Creek,
the North Edisto River and the Atlantic Ocean, all TNWs.

IV. Basis for Determination®

EPA and Corps regulatlons define “waters of the United States” to include wetlands
adjacent to other covered waters.” The regulations state: “The term adjacent means
bordering, contiguous or neighboring. Wetlands separated from other waters of the
United States by man-made dikes or barriers, natural river berms, beach dunes, and the
like are ‘adjacent wetlands.”® The Rapanos Guidance states that finding a contmuous
surface connection is not required to establish adjacency under this definition.’

The interdunal wetland system (that includes the five wetlands subject to this JD)
is adjacent to Privateer Creek, the North Edisto River, and the Atlantic Ocean. This is
based on an examination of a combination of factors, including proximity and hydrologic
connection to Privateer Creek and the North Edisto, and the natural interdunal landscape
that extends to the Atlantic Ocean.

A. Privateer Creek and North Edisto River

The wetlands in the interdunal wetland system (that includes the five wetlands
subject to this JD) are in close proximity to each other and to Privateer Creek and the

*The memorandum summarizes the evidence considered by the agencies in reaching this conclusion. Additional
information regarding the determination is contained in the administrative record for this action.

733 C.F.R. 328.3(a)7).

%33 C.FR 328.3(c).

? Rupanos Guidance, page 5.
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North Edisto River. In addition, the wetland system has a hydrologic connection to
Privateer Creek and the North Edisto River.

The wetlands are located between 100 to 1,250 feet from the mean high water
(MHW) line of Privateer Creek and 300 to 2,000 feet from the MHW line of the North
Edisto River. Topographically, the land slopes across the interdunal habitat from east to
northwest (i.e., towards Privateer Creek and the North Edisto River). Under normal
precipitation events, two of the wetlands have a discrete surface hydrologic connection to
Privateer Creek and its adjacent mudflats/marshlands. The other wetlands have a
hydrologic connection to Privateer Creek and the North Edisto River via overland flow
during normal precipitation events. It is expected that during smaller events, flow is still
to the northwest, but more onsite pooling/ponding would occur due to the microtopic
relief created by the interdunal habitat. During extreme events (such as the 100-year
storm event), it is expected that flow would migrate from Privateer Creek and the North
Edisto River and infiltrate the wetlands. Due to the shape of the wetlands and the
position in the landscape, the wetlands provide the potential for approximately 31 acre-
feet of short and long-term water storage. Thus, the wetlands also provide floodwater
storage benefits by intercepting storm and flood water that would otherwise enter the
TNWs.

B. Atlantic Ocean

The interdunal wetland system (that includes the five wetlands subject to this JD)
is part of the natural interdunal landscape that extends to the Atlantic Ocean. As
discussed in more detail in Section II above, this back dunal zone is generally a more
stable environment and becomes less stable as it transitions to the shorefront region near
the Atlantic Ocean, which is generally characterized by more pronounced dunal ridges.
These ridges transition across the project site and have created interdunal depressional
areas, allowing for the formation of the freshwater wetlands onsite. It is also expected
that there may be a hydrologic connection via overland flow to the Atlantic Ocean under
a 100-year storm event.
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V. Conclusion

The agencics have determined that the wetlands for JD# 2007-657-1T are
jurisdictional because they are adjacent (as defined by 33 CFR 328.3(¢) and 33 CFR
328(a)(7)) to Privateer Creek, the North Edisto River and the Atlantic Occan, all TNWs.
This determination is based on our finding that all five wetlands subject to this JD arc
part of an interdunal system that is in close proximity to and has hydrologic connections
to Privateer Creck and the North Edisto River, and are part of the natural interdunal
landscape that extends to the Atlantic Occan.

5
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MEMORANDUM TO ASSERT JURISDICTION FOR SWG-2008-00138

Subject: Jurisdictional Determination for SWG-2008-00138 on Wetlands Adjacent to
Traditional Navigable Waters

Summary

The 1.S. Environmental Protection Agency (EPA) is asserting jurisdiction over six
adjacent wetlands for jurisdictional determination (JD) SWG-2008-00138, the La Porte wetlands.
This determination is based on our finding that these wetlands are adjacent (as defined at 33 CFR
328.3(c) and 33 CFR 328.3(a)}(7)) o Big [sland Slough, a traditional navigable waters (TNW).!
This JD is consistent with the Clean Water Act (CWA), the agencies’ regulations, relevant case
law, and the legal memortandum Clean Water Act Jurisdiction Following the U.S. Supreme
Court's Decision in Rapanos v. United States & Carabell v. United States {*Rapanas
Guidance ).

Background

This memorandum establishes the basis for asserting jurisdiction over six wetlands for JD
SWG-2008-00138 (Wetlands B, C, D, E. F.and G) in La Porte, Texas. The six wetlands are
adjacent to Big Island Slough, a TNW and a tributary to Armand Bayou. This determination is
based upon a site specific examination of factors including the prescnce of a man-made berm,
hydrologic connectivity, and proximity.

Location and Setting

The entirc project site encompasses 170 acres in the city of La Porte, Harris County,
Texas, and is divided into a northern portion and a southern portion. The subject wetlands are
located in the northern portion of the project site at 29 647683° north latitude and -95.077986"
west longitude. Based on a report from the project’s consultant, the entire site contains at least
56.2 acres of wetlands and 3.66 acrcs of a drainage feature. The northem portion of the site is
approximaltely 60 acres and supports the six vepetated wetlands at issuc in this memorandum,
totaling approximately 10.71 acres in size (see Exhibit ). The project area is located
immediately west of Big Island Slough, a TNW and a tributary of Armand Bayou. A 2-3 foot
high man-made berm with breaches s located hetween the project wetlands and the Slough. The

! Big Island Slough is subject lo the ebb and flow of the tide and therefore falls under the agencies’ jurisdiction as a TNW.
? Berg Oliver Assuciates, Inc Tiecember 2007 Anpical Wetlund Assessmeni: Jurisdictional Waters of the United States. Report

No. 6787,

Intemnel Addeess (LIRL] » hipihwwiy spa.gov
Racycied/Recyciable « Printed with Yegetable Oil Based Inks on Recycied Papar (Minimum 50% Postconzumer content)
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wetlands are in close proximity to each other and to Big Island Slough (wetlands arc between
100-800 feet from the Slough). From the project site, Big Island Slough flows for approximately
3.75 miles to Armand Bayou, which is also a TNW. Armand Bayou then joins up with Clear
Lake and West Galveston Bay approximately 3.6 miles downstream from that confluence.

The six wetlands are part of a once-forested natural wetland complex that has been
impacted in the past by channelization (deepening and widening) of Big Island Slough and
recently by mechanized land-clearing and excavation of a large detention basin. EPA believes
that this reach of Big Island Slough was channelized in the late 1950s, forested wellands were
recently cleared, and a large detention basin was recently constructed immediately downslope of
the wetlands that outfalls directly into Big Island Slough. The detention basin is a storm-water
detention basin approximately 35 acres in size, built to reduce the risk of floeding in Big Island
Slough (sec Exhibit 2). Such detention structures are gencrally constructed to mitigate for the
loss of valley storage in the 100-year floodplain. The detention basin contains a channel
approximately three-quarters of a mile in length that runs along the northern portion of the basin
from 1 Avenue.

Once forcsted palustrine wetlands, the six wetlands are currently vegetated with cattail
(Typha latifolia), mountain spikerush {Eleocharis montana), shortbristle horned beaksedge
(Rhynchospora corniculata), swamp smartweed (Polygonum hydropiperoides), and broadleal
arrowhead (Sagittaria latifolia).

On the southern portion of the project site, the U.S. Army Corps of Engineers (Corps) is
asserting jurisdiction over six wetlands (Wetlands AA, AB, H, 1. J, and K) that are adjacent to
Big Island Slough. These wetlands, totaling 49.33 acres in size. are not at issue in this
memorandurn, but arc similar in vegetation and landscape position to the subject wetlands on the
North section of the project site.

Jurisdietional Determination

Wetlands B, C, D, E, F, and G in JD SWG-2008-00138 are jurisdictional because they
are adjacent (as defined at 33 CFR 328.3(c) and 33 CFR 328.3(a)(7)) to Big Island Slough, a
TNW.

Rasis for Determination®

EPA has determined that Big Island Slough at the project site is a TNW, as it is subject to
the ebb and flow of the tide and is navigable-in-fact for small watcreraft. The Texas Commission
on Environmental Quality has conducted sampling in Big Island Slough and in the 2008 Water
Quality [nventory indicated that the Slough is tidally influenced.! Big Island Slough contains
public fishing piers and park facilities where the public can acccss the Slough for recreational

MThe memorandum summarizes the svidence considered by EIPA m reaching this conclusion. Additional infurmatien regarding

lie determination is conmained in the administrative nocord for 1his action. o
& Texss Commission on Environmanial Quality. 2008 Texas Warer Quatity Inventory Water Bodies Evatuated (March 19, 2008}

BHpiwww, ey state b usfassers/public/compliapee! shnunopsiwater/0Rowqi/2008 _summary.pdf (Last vigited September 1, 2009).
p. 184, Alsp, see, fur example: hng:f!wammdbaxug,gm@ pcumentsi_Ammand  gyou Watershed Plan.pdf {Last visited
Seprember 1. 2009). See alsu 33 C.F.R. 328 ¥a) 1) and 40 C.F.R. 230.3s)1}

2



Case 2:08-cv-00185-EJL Document 105-2 Filed 11/20/15 Page 45 of 51

activities. The Slough is publicized as a location for canoe trips, and a floating dock on the
Slough is planned for the future at Armand Bayou Park.*

EPA and Corps regulations definc “waters of the United States” to include wetlands
adjacent to other covered waters.® The regulations state: “The term adjacent means bordering,
contiguous or neighboring. Wetlands separated from other waters of the United States by man-
made dikes or barriers, natural river berms, beach dunes, and the like are ‘adjacent wetlands.””
‘The Rapanos Guidance states that finding a continuous surface connection is not required to
establish adjacency under this definition.” In addition, the Guidance states, “the agencies
consider wetlands adjacent if one of [the] following three criteria is satisfied. First, there is an
unbroken surface or shallow sub-surface connection to jurisdictional waters. This hydrologic
connection may be intermitient. Second, they are physically separated from jurisdictional waters
by man-made dikes or barriers, natural river berms, beach dunes, and the like. Or third, their
proximity to a jurisdictional water is reasonably closc, supporting the science-based inference
that such wetlands have an ecological interconnection with jurisdictional watcrs.™

The six wetlands subject to this JD are adjacent to Big Island Slough. The adjacency
determination for the six wetlands is supported by the physical separation of the wetlands from
Big Island Slough by a man-made berm, their periodic hydrologic connection to Big Island
Slough, and their reasonably close proximity to the Slough, supporting the science-based
inference that the wetlands have an ecological interconnection with the Slough. o

Wetlands B, C, D, E, F, and G are separated from Big Island Slough by a 2-3 foot high
man-made berm that contains breaches. Wetland C, a vegetated wetland swale, abuts a breach in
the herm.

There is unconfined, directional surface flow between the wetlands and the Slough, both
through the partial breaches in the berm and through a culverted outfall structure. As previously
stated, Wetland C extends right up to a breach in the berm, providing evidence of a periodic
discrete, direct hydrologic connection from the wetland to the Slough. Otherwise, due to the
berm, water from the wetlands is forced to flow parallel to the channel and into the detention
basin immediately downslope of the wetlands, which emptics into the Slough via the culverted
outfall structure. The wetlands have a hydrologic connection to the Slough via overland flow
during normal precipitation events, both through the breaches in the berm and the culverted
outfall structure. Based on the topography of the site as interpreted from a LiDAR survey map,
the directional flow at the northern portion of the project site is to the south along the berm to
either a breach in the berm or to the outfall structure. Wetland G is furthest away [rom the
Slough (~800 feet) but is only about 150 feet from the channel in the detention basin that flows
directly to the invert of the outfall structure into the Slough. The LiDAR survey map indicates

* Ses, for example: hup:iwwiv inmug cdv/paddier/benaickslist himi and

hitip-www hayoupreservation.org/dufaulLaspx Tact=documents2 aspri.cateuory = AT nyd=Bayvoud Aspx AntolletectCopkicSunp
oi=| (Last visited August 20, 20009),

® 33 C.F.R. 328.3(a){7yand 40 C.F R ZHL MW7)

? 33 C.E.R. 328.3(c) and 40 C.F R 230.3(b).

* Rapanas Gueidance, page 5.

* Rapanos (uidance, puge 5-6, ,

' Note that the Rapaias (iufdance states Uit ooly one of the three critera mentioned un pages 3-6 of the (auidance necds o be
present in order for a wetland to be adjacent.
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that Wetland G during cxtended hydroperiods flows directly into the detention basin and then to
Big Island Slough via the culverted outfall structure. During extreme events (such as the 100-
year storm event), it is possiblc that flow would migrate from Big Island Slough and infiltrate the
wetlands, via the breaches in the berm and the detention basin. These wetlands provide flow to
the TNW and serve to store [loodwaters by intercepting storm and floodwater that would
otherwise enter the TNW, and release filtered water to the TNW in a more even and consistent
manner throughout the year. Though they arc not within the mapped Federal Emergency
Management Agency (FEMA) 100-year floodplain, wetlands do not need to be located within
the 100-ycar floodplain to be considered adjacent.

The wetlands are reasonably close to Big Island Slough, with most of the wetlands within
200 feet of the TNW (wetlands are between 100-800 feet from the Slough), and have an
ecological interconnection with the Slough. They provide significant natural biological functions
including food chain production, general habitat, and nesting, spawning, rearing and resting siles
for aquatic species that can also utilize the Slough. For wetlands that are reasonably close,
according to the Rapanos Guidance, “Because of the scientific basis for this inference [that such
wetlands have an ecological interconnection with jurisdictional waters], delermining whether a
wetland is reasonably close to a jurisdictional water does not generally require a case-specific
demonstration of an ecologic interconnection. [n the case of a jurisdictional water and a
reasonably close wetland, such implied ecological interconncctivity is neither speculative nor
insubstantial.”'" Though case-specific information is not necessary, on a site visit on June 23,
2009, CPA stafT observed schools of mosquitofish (Gambusia affinis) and other fish species near
the outfall into Big Island Slough. Mosquitofish do not spawn, but due to close proximity of the
wetlands to the Slough, it is recasonable to infer that the wetlands do contribute to their food chain
production and that other aquatic species do likely spawn and rear their young in the adjacent
wetlands or otherwise utilize the wetlands during extended hydroperiods and then enter Big
[sland Slough.

Conclusion

EPA has determined that the wetlands for JI) SWG-2008-00138 are jurisdictional
because they are adjacent (as defined by 33 CFR 328.3(c) and 33 CFR 328(a)(7)) to Big Island
Slough, a TNW. This determination is supported by the physical separation of the wetlands from
Big Island Slough by a man-made berm, their periodic hydrologic connection to Big Island
Slough, and their reasonably close proximity to the Slough, supporting the science-based
inference that the wetlands have an ecological interconnection with the Slough.

e —

RS

ter 5. Silva ( )
sistant Administrator

Office of Water

U.S. Environmental Protection Agency

" Rapanas Gudance, page 6.
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MEMORANDUM TO ASSERT JURISDICTION FOR NWS-2007-749-CRS

Subject: Assertion of Jurisdiction for Jurisdictional Determination (JD) NWS-2007-749-
CRS

Summary

The U.S. Environmental Protection Agency and the U.S. Army Corps of
Engineers are asserting jurisdiction over three wetlands (identified as Wetlands A, B, and
C) adjacent to a non-relatively permanent water (RPW) for jurisdictional determination
(JD) NWS-2007-749-CRS. This action is based on an evaluation of significant nexus
between the wetlands and the East Fork Lewis River, a traditional navigable water
(TNW), based on the statute, the agencies’ regulations and the case law, and consistent
with the legal memorandum Clean Water Act Jurisdiction Following the U.S. Supreme
Court’s Decision in Rapanos v. United States & Carabell v. United States.

1. Introduction

The purpose of this memorandum is to document the presence of jurisdictional
wetlands adjacent to a non-RPW located near Battle Ground, in Clark County,
Washington. The site is located near 45-47-13.4° N latitude and 122-35-45.3° W
longitude. Wetland A flows into a ditch (non-RPW), then into a second ditch that leads
to an unnamed tributary of the East Fork Lewis River, a TNW, between 10 and 15 river
miles downstream from the site. Wetlands B and C are approximately 100 and 300 feet
from the non-RPW, respectively.

The Corps identified the lower three miles of the East Fork Lewis River as the
TNW, based upon its designation under Section 10 of the Rivers and Harbors Act of
1899. Because the Corps found a significant nexus to this portion of the East Fork Lewis
River, there is no need to determine whether a reach further upstream is a TNW for
purposes of the significant nexus evaluation. However, the scope of a TNW is not
limited to those waters constituting Section 10 waters.! Therefore, designation of the
Section 10 portion of the East Fork Lewis River as the nearest TNW for purposes of this
JD does not preclude the future determination of TNWs upstream if additional
information warrants such determination.

' see Appendix D of the Rapanos Guidance package.
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II. Jurisdictional Determination

The non-RPW and wetlands A, B, and C are jurisdictional, as they were determined
to have a significant nexus to a downstream TNW.

I11. Basis for Determination’

A. Significant Nexus

Evaluation of the non-RPW and adjacent wetlands A, B, and C in the review area
demonstrate the wetlands have a significant nexus to a TNW. One of the site’s wetlands
(Wetland A) has a direct surface hydrologic connection to the non-RPW. The other two
wetlands (Wetlands B and C) are approximately 100 and 300 feet away from the non-
RPW, but are considered adjacent to the non-RPW. In a separate JD for Wetland A, the
Corps concluded that Wetland A has a significant nexus to the downstream TNW. In
making this determination, the Corps considered the flow and functions of the tributary,
together with the functions performed by Wetlands B and C.

The agencies will consider the flow and functions of the tributary together with
the functions performed by all wetlands adjacent to that tributary, to determine whether,
collectively, they have a significant nexus with TNWs. Where it is determined that a
tributary and its adjacent wetlands collectively have a significant nexus with TNWs, the
tributary and all of its adjacent wetlands are jurisdictional. The Corps had previously
concluded (in a separate JD) that Wetland A was jurisdictional, based upon the collective
contribution of the non-RPW and all adjacent wetlands (Wetlands B and C) and their
significant nexus to the downstreamm TNW. Therefore, the non-RPW and all three
wetlands in the review area are jurisdictional waters of the U.S. because, when analyzed
together, they have a significant nexus to a TNW. This determination applies to the
wetland that has a direct hydrologic connection to the non-RPW (Wetland A), as well as
to the other two wetlands that are adjacent to, but do not have a direct hydrologic
connection to the non-RPW (Wetlands B and C).

The significant nexus evaluation demonstrates that the non-RPW and its adjacent
wetlands impact the physical, chemical, and biological integrity of a downstream TNW.
The non-RPW and its adjacent wetlands filter sediments, provide stormwater attenuation
functions, maintain stream temperatures, and provide food chain support for anadromous
fish populations and other aquatic species that use the East Fork Lewis River and its
tributaries.

% The evidence included in this memorandum is a summary of the evidence considered by the agencies in
reaching this conclusion. Additional information regarding the determination is contained in the
administrative record for this action,
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IV. Conclusion

The non-RPW and its adjacent wetlands contribute to protecting and enhancing
the chemical, physical and biological integrity of a downstream TNW. Therefore,
wetlands A, B, and C are jurisdictional waters of the United States.

: A

Brian Fr r, Chief Russell L. Kaiser, Senior Program Manager
Wetlands & Aquatic Resources Regulatory Branch Regulatory Community of Practice
U.S. Environmental Protection Agency U.S. Army Corps of Engineers

Date: gé/ ’é/ /dj}' Date: O@(: ZII 7m



