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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

AMERICAN SOCIETY FOR THE
PREVENTION OF CRUELTY TO
ANIMALS, et al.,

Plaintiffs,
V. : Case No. 03-2006 (EGS)
JUDGE: Emmet G. Sullivan
RINGLING BROS. AND BARNUM &
BAILEY CIRCUS, et al.,

Defendants.

MOTION FOR A PROTECTIVE ORDER

Pursuant to Federal Rule of Civil Procedure 26(c), defendants Feld Entertainment, Inc.
and Ringling Bros. and Barnum & Bailey Circus (“defendants”) move for the entry of a protective
order to limit the dissemination of veterinary records maintained by defendants and to limit their use
to efforts in prosecuting and defending claims in the above captioned case.

1. Defendants have produced a limited number of their elephants’ veterinary records to
plaintiffs, and they are in possession of additional veterinary records that are responsive to plaintiffs’
document requests.

2. As outlined in defendants’ Memorandum in Opposition to Plaintiffs’ Motion to
Compel Defendants” Compliance with Plaintiffs’ Discovery Requests, these records often contain
notes prepared by veterinary professionals for their own use, and not for dissemination to others. For
example, when an elephant appears ill, veterinary personnel will often make a list of “rule-outs” —
possible causes of the observed symptoms that the veterinarian needs to eliminate as the cause.

These records are often used as the foundation for a decision tree and are a key part of the diagnostic
process. Because the notes are compiled for the veterinary staff’s own personal use, they do not

explain that the listed disease(s) are only rule-outs. Attribution to defendants of such illnesses in their
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animals could embarrass defendants and injure their reputation. It would also embarrass defendants’
veterinary staff, who would be publicly accused of providing deficient care to elephants based on
mischaracterizations of, or out-of-context quotes from, their notes.

3. Defendants’ employees are preparing research papers and articles on the topics of
elephant gestation, parturition (birth), mother-infant bonding, and physiology. The medical records
of defendants’ elephants provide the foundation for these articles.

4. These articles will be of great value to both defendants and the elephant management
community. However, if the data are released prior to publication of these articles, then the studies’
value to both defendants and the elephant management community will be greatly diminished.

5. Plaintiffs’ ability to prosecute this case will not be inhibited by entry of the protective
order that defendants have requested. Plaintiffs would still receive the documents, and still be
permitted to use them in this litigation — they would simply be barred from disclosing them to the
public and causing defendants harm.

6. Because this information is confidential and disclosure of the material outside the
scope of this case would cause the defendants and their current and former employees “annoyance,
embarrassment, oppression, or undue burden,” and the entry of a protective order would in no way
harm the plaintiffs’ ability to prosecute this case, a protective order is appropriate in this case. See
FRCP 26(c); United States v. MWI Corp., 209 F.R.D. 21, 27 (D.D.C. 2002). Therefore, for the
reasons stated at pp. 26-28 of Defendants’ Opposition to Plaintiffs’ Motion to Compel Defendants’
Compliance with Plaintiffs’ Discovery Requests, the Court should enter the accompanying protective
order.

7. Counsel for defendants hereby certify that they have made good faith attempts to

discuss with opposing counsel the resolution of the issue presented in this motion, and that they are
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unable to reach agreement with plaintiffs’ counsel on the disputed issue. Counsel for defendants
have explained to opposing counsel that defendants are prepared to produce additional, more detailed
veterinary records of elephants owned or leased by defendants if plaintiffs would agree to the entry of
a protective order that would limit the dissemination of this information. (See Letter to Kimberly D.
Ockene, Jan. 4, 2005, at 3). In their response to this offer, plaintiffs’ counsel failed to provide a
definitive answer regarding defendants’ request for a confidentiality order, although plaintifts’
response suggested that they disagreed as to the need for such an order. (See Letter to Eugene
Gulland and Joshua Wolson, Jan. 10, 2005, at 7). Plaintiffs’ subsequent motion to compel appears to
reject the idea of a protective order. Because defendants continue to believe that a protective order is
necessary to limit the use of these documents to the above captioned case, they now find it necessary
to involve the Court in this matter.

Respectfully Submitted,

COVINGTON & BURLING

/s/ Joshua Wolson

Harris Weinstein (DC Bar No. 032268)
Eugene D. Gulland (DC Bar No. 175422)
Jeannie Perron (DC Bar No. 456099)
Joshua D. Wolson (DC Bar No. 473082)
Maura A. Dalton (DC Bar No. 475973)
1201 Pennsylvania Avenue, N.W.
Washington, DC 20004

(202) 662-6000

ATTORNEYS FOR DEFENDANTS
February 15, 2005
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CERTIFICATE OF SERVICE

I hereby certify that on this 15th day of February, 2005, Defendants’
Motion for a Protective Order was filed via the Court’s CM/ECF system. Notice to all
parties will be sent by operation of the Court’s electronic filing system. Parties may
access this filing through the Court’s system. In addition, a copy of the foregoing has
been served as otherwise provided by operation of Local Rule on parties and/or counsel
who have not registered on the Court’s CM/ECF system.

/s/ Joshua D. Wolson




