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 1 P-R-O-C-E-E-D-I-N-G-S 

 2 (9:30 A.M.; OPEN COURT.)

 3 THE DEPUTY CLERK:  All rise.  This honorable cour t

 4 is now in session.  Please be seated everyone and  come to

 5 order.  Good morning, everyone.

 6 THE COURT:  Good morning.

 7 MR. SIMPSON:  Good morning, Your Honor.

 8 THE DEPUTY CLERK:  This is Civil Case 03-2006,

 9 American Society for the Prevention of Cruelty to  Animals, et

10 al versus Ringling Brothers and Barnum & Bailey C ircus, et al.

11 This is an evidentiary hearing.  Would the partie s identify

12 themselves and the parties they represent for the  record,

13 beginning with the Plaintiffs.

14 MR. GLITZENSTEIN:  Good morning, Your Honor.  Eri c

15 Glitzenstein on behalf of Plaintiffs.

16 THE COURT:  Yes, good morning.

17 MS. MEYER:  Katherine Meyer for the Plaintiffs, Y our

18 Honor.

19 THE COURT:  Good morning.

20 MS. OCKENE:  Kimberly Ockene for the Plaintiffs.

21 MR. STOWE:  Matt Stowe and Mark Koehn representin g

22 the Humane Society.

23 THE COURT:  Yes.

24 MR. SIMPSON:  John Simpson for the Defendant, You r

25 Honor.
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 1 THE COURT:  Mr. Simpson.

 2 MS. JOINER:  Lisa Joiner for Defendant, Your Hono r.

 3 THE COURT:  Thank you. 

 4 MR. GASPER:  Good morning, Your Honor.  George

 5 Gasper for the Defendant.

 6 MS. PETTEWAY:  Kara Petteway for Defendant.

 7 THE COURT:  Okay.  Call your next witness, please .

 8 MR. GASPER:  At this time we call Michael Markari an

 9 to resume his testimony.

10 THE COURT:  Mr. Markarian.

11 Are there any other witnesses in the courtroom? 

12 THE DEPUTY CLERK:  Raise your right hand, sir.

13 (WITNESS SWORN BY THE DEPUTY CLERK.)

14 MARK MARKARIAN, 

15 having been duly sworn, testified as follows: 

16 DIRECT EXAMINATION (CONT'D.) 

17 BY MR. GASPER:  

18 Q Good morning, Mr. Markarian.  You are president of Fund

19 For Animals, or FFA; isn't that right?

20 A Yes.

21 Q And do you recall, sir, being in the courtroom o n March

22 6, 2008, to provide testimony in this matter?

23 A Yes, I do.

24 Q You testified at that time, sir, that you spend on

25 average one hour per week on FFA matters; is that  right?
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 1 A Yes.

 2 Q You also serve as executive vice president of th e Humane

 3 Society of the United States; isn't that right?

 4 A Yes.

 5 Q And HSUS pays your salary, not FFA, correct?

 6 A That's right.

 7 Q Sir, you signed all of FFA's interrogatory respo nses in

 8 this case, didn't you?

 9 A Yes.

10 Q And you swore under oath that they were all true  and

11 correct; isn't that right?

12 A Yes.

13 Q And you also are FFA's 30(b)6 deponent in this c ase;

14 isn't that right?

15 A That's right.

16 Q And you took the same oath to tell the truth at that

17 time; is that correct?

18 A That's correct.

19 Q And, sir, you also are in charge of both FFA's a nd HSUS'

20 search for documents in this case; isn't that rig ht?

21 A That's right.

22 Q And you submitted declarations on behalf of both  FFA and

23 HSUS in response to court orders; isn't that righ t?

24 A Yes.

25 MR. GASPER:  Your Honor, may I approach the witne ss?

Case 1:03-cv-02006-EGS   Document 304   Filed 06/05/08   Page 7 of 168



     8

 1 THE COURT:  Certainly.

 2 Q    (BY MR. GASPER)  Mr. Markarian, this is a tr anscript of

 3 your testimony on March 6, 2008.  

 4 MR. GASPER:  And Your Honor, we have a copy for t he

 5 Court, if I may pass that up.

 6 THE COURT:  Thank you very much.

 7 Q    (BY MR. GASPER)  Mr. Markarian, if you can l ook at this

 8 document, on the cover page it indicates that thi s is the

 9 transcript from March 6, 2008; do you see that?

10 A Yes, I do.

11 Q And then the next page, which is page 50 of the

12 transcript, picks up where your testimony began; do you see

13 that?

14 A Yes.

15 Q Okay.  Can you please turn to page 63?

16 A (Witness complies.)

17 Q If I can turn your attention, sir, to line 21.  On March

18 6 you were asked if it was your understanding tha t Fund For

19 Animals has produced all of the documents in its or HSUS'

20 files that concern payments to or for Tom Rider; and you

21 answered, "Yes, it is."  Was that your testimony?

22 A Yes.

23 Q And you were asked, sir, (reading)  Has FFA prod uced all

24 the documents in its or HSUS' files -- continuing  on to page

25 64 -- that concern communications regarding the s ubject matter
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 1 of this lawsuit?  

 2 You answered, (reading)  Excuse me.  Yes, it has.    

 3 Was that your testimony? 

 4 A Yes.

 5 Q Sir, you were then asked, (reading)  Has Fund Fo r Animals

 6 identified in its interrogatory responses all the  internal

 7 communications it has had concerning payments to Tom Rider?  

 8 You answered, (reading)  Yes. 

 9 You were then asked, (reading)  Has Fund For Anim als 

10 identified in its interrogatory responses all the  

11 communications it has had with HSUS concerning pa yments to Tom 

12 Rider?   

13 You answered, (reading)  Yes, I believe so.   

14 And finally -- 

15 MR. STOWE:  Objection, Your Honor.  This is

16 redundant, and there is no relevance to it so far .

17 THE COURT:  Assuming that's an objection, it's

18 overruled.

19 Q    (BY MR. GASPER)  Sir, you were asked, (readi ng)  Has Fund

20 For Animals identified in its interrogatory respo nses all the

21 communications it had with other organizations co ncerning

22 payments for Tom Rider? 

23 And you answered, (reading)  Yes. 

24 Was that your testimony? 

25 A Yes.
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 1 Q Sir, please turn to page 78.  Line 24 you were a sked,

 2 (reading)  You think they're in there; is that yo ur testimony?

 3 And your answer was, (reading)  We have produced 

 4 every document that related to payments to Tom Ri der.   

 5 Do you see that, sir? 

 6 A Yes, I do.

 7 Q And that was your testimony on March 6, was it n ot?

 8 A Yes, that's right.

 9 Q Please turn to page 72.  And line 5, sir, there' s an "A"

10 at the start there, but it actually should be a q uestion.  The

11 question was, (reading)  And you produced all of those; is

12 that your testimony?  

13 And you answered, (Reading)  I don't recall findi ng 

14 any documents electronically that related to paym ents to Tom 

15 Rider.   

16 Was that your testimony? 

17 A Yes.

18 MR. GLITZENSTEIN:  Your Honor, this is not an

19 objection, but can he just have a moment to read the context?

20 THE COURT:  You're going too fast, Mr. Gasper,

21 please. 

22 MR. GASPER:  That's fine. 

23 Q    (BY MR. GASPER)  Mr. Markarian, please take -- 

24 THE COURT:  Hold it.  What page are you on?

25 MR. GASPER:  This is at page 72, Your Honor.
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 1 THE COURT:  What line?

 2 MR. GASPER:  The question is at line 5.  There is  an

 3 "A" in the transcript.  It should be a "Q."

 4 THE COURT:  Okay.  Take a moment and read your

 5 testimony.  And then after you're done, just indi cate you're

 6 ready and then he'll ask you a question.

 7 A (Witness complies.)  Okay.

 8 Q    (BY MR. GASPER)  Sir, was it your testimony on March 6

 9 that you do not recall finding any documents elec tronically 

10 that related to payments to Tom Rider? 

11 A Yes.

12 Q Please turn to page 89.  Sir, I'm going to ask y ou a

13 question about lines 4 through 6.  Please take a look at page

14 89, and let me know when you are ready to be aske d a question

15 about lines 4 through 6.

16 A Okay.

17 Q Sir, on March 6, you were asked, (reading)  What  about

18 yourself, sir, have you ever received or sent an e-mail

19 concerning payments to Tom Rider?  

20 And you answered under oath, (reading)  Not that I'm 

21 aware of.   

22 Was that your testimony? 

23 A That's right.

24 MR. GASPER:  Your Honor, may I approach the witne ss?

25 THE COURT:  Sure.
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 1 Q    (BY MR. GASPER)  Mr. Markarian, I just hande d you a 

 2 binder containing some of Defendants' exhibits in  this matter.  

 3 Can you please turn to Defendants' Exhibit 51. 

 4 A Okay.

 5 Q Have you seen this document before?

 6 A It doesn't look familiar to me.  It's from 2003,  but I

 7 could have seen it in the past.

 8 THE COURT:  I'm sorry, sir, your voice dropped an d I

 9 did not hear you.

10 THE WITNESS:  Sorry, Your Honor.  I said that it

11 does not look familiar to me.  It's from 2003, bu t it's

12 possible that I might have seen it in the past.

13 Q    (BY MR. GASPER)  Mr. Markarian, this is an e -mail that

14 was addressed to you at "mmarkarian@fund.org"; is  that 

15 correct? 

16 A Yes, that's correct.

17 Q And that was your e-mail address at that time?

18 A That's correct.

19 Q Do you have any reason to believe you did not re ceive

20 this e-mail?

21 A No, I don't.

22 Q Sir, in that third paragraph, this e-mail refers  to

23 payments to Mr. Rider; is that correct?

24 A That's right.

25 Q So, sir, this is an e-mail about payments to Mr.  Rider
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 1 that you received; isn't that correct?

 2 A It appears to be.

 3 Q And in fact, sir, in that third paragraph, this is an

 4 e-mail from Katherine Meyer; is that correct?

 5 A Yes, it looks to be that.

 6 Q And in the third paragraph, Ms. Meyer notes that  she's

 7 very impressed with his, that's Mr. Rider's, tota l commitment

 8 to this lawsuit; isn't that correct?

 9 A That's right.

10 Q Now, Fund For Animals did not produce this docum ent, did

11 it?

12 A No.

13 Q Neither did HSUS; isn't that right?

14 A No.

15 Q And neither did any of the Plaintiffs in this ca se; isn't

16 that right?

17 MR. GLITZENSTEIN:  Your Honor, I object.  I'm not

18 sure Mr. Markarian is in a position to assess wha t the

19 Plaintiffs, as a whole, produced in the case.

20 THE COURT:  I don't know.  Overruled.

21 A I don't know what the other Plaintiffs produced.   I do

22 know that this particular e-mail did not turn up in a search

23 of Fund For Animals or HSUS electronics files.

24 Q    (BY MR. GASPER)  Sir, do you know what page 1 of 3 is?

25 A I'm sorry?
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 1 Q At the top of this document, it says, "page 2 of  3."

 2 A Right.

 3 Q Do you know where page 1 of 3 is?

 4 A It's not in this binder, no.

 5 Q Correct.  And you -- so you have no idea where p age 1 of

 6 3 is to this document?

 7 A No, I don't.

 8 Q Sir, did you search for e-mails relating to paym ents to

 9 Mr. Rider?

10 A Yes.

11 Q But you did not produce this document; isn't tha t

12 correct?

13 A I did not have this document.  I presume that I would not

14 have saved a -- an e-mail from 2003 that dealt wi th this.

15 Q Sir, your testimony, sir, is that you did not sa ve

16 documents in 2003 that related to payments to Mr.  Rider?

17 A When I searched for electronic e-mails related t o

18 Mr. Rider, I did not have this particular e-mail,  so my -- my

19 presumption is that this was long ago deleted som etime between

20 2003 and the present.

21 Q Was it your practice, sir, to preserve all docum ents

22 relating to payments to Mr. Rider?

23 A We did not have any policy regarding e-mail rete ntion at

24 that time.

25 Q Sir, was it your practice to preserve documents relating
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 1 to Mr. Rider?

 2 A Not particularly.

 3 Q Had there come a point at any time since 2000 in  which

 4 you began saving all of your documents about paym ents to

 5 Mr. Rider?

 6 A There were -- there were times when our attorney s

 7 instructed us to save any documents that were rel ated to this

 8 litigation or to Mr. Rider, but at 2003, I was no t in the

 9 practice of saving every e-mail that I received.

10 Q Sir, and in the Court's August 23, 2007 order, a re you

11 familiar with that?

12 A Yes.

13 Q And pursuant to that, you signed a declaration s aying

14 that you're not aware of any documents that have been

15 destroyed about payments to Mr. Rider; isn't that  correct?

16 A That's right.

17 Q Sir, you did not mention this e-mail, did you?

18 A I was not aware of this particular e-mail.  It w as not

19 intentionally destroyed.  I routinely do not save  every single

20 e-mail I receive.  I delete e-mails from time to time.  I

21 don't save every piece of communication that come s across my

22 desk, so the fact that these e-mails were not in my possession

23 does not mean that they were intentionally discar ded or that I

24 remembered them being discarded.

25 Q What other e-mails about payments to Mr. Rider h ave you
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 1 discarded?

 2 A I don't recall.

 3 Q Sir, this communication about payments to Mr. Ri der was

 4 not described in FFA's interrogatories; isn't tha t correct?

 5 A I believe that's correct.

 6 Q I'm sorry, you believe it's in there or it's not  in

 7 there?

 8 A I believe you are correct, that this was not inc luded

 9 because we did not have a copy of it.

10 Q All right.  But, sir, you testified last time th at all of

11 your communications about payments to Mr. Rider w ere disclosed

12 in the interrogatories; isn't that correct?

13 A All of the payments that were produced in our se arches

14 and that we could remember were produced.

15 Q Sir, last time you were here on March 6, you did n't

16 indicate that all of your communications that you  found were

17 produced.  Your testimony was that they were all produced;

18 isn't that correct?

19 A Yes.  You hadn't yet showed me this e-mail, whic h I was

20 not aware of.

21 Q So your testimony before was not accurate; is th at

22 correct?

23 A It was accurate to the extent of my knowledge th at we

24 produced every single document in our possession that related

25 to Tom Rider, related to payments to Tom Rider.
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 1 Q Having seen this document, sir, it is no longer true in

 2 your mind that FFA produced all payments relating  to payments

 3 to --

 4 MR. STOWE:  Objection, Your Honor.

 5 THE COURT:  Wait a minute.  Let him finish the

 6 question before you make your objection.  Let's s tart all

 7 over.

 8 MR. STOWE:  I'm sorry, Your Honor.  It's just the y

 9 go so fast.

10 THE COURT:  And when you speak to me, stand.  Let 's

11 start all over again.  Ask your question.

12 MR. GASPER:  I will slow down, Your Honor.

13 Q    (BY MR. GASPER)  Mr. Markarian, you just tes tified that

14 your prior answer was before you had seen this do cument; is 

15 that correct? 

16 A Yes.

17 Q Having now seen this document, it is not true th at FFA

18 has produced all of its documents about payments to Mr. Rider,

19 is it?

20 A It is true that we produced every single documen t that

21 was in our possession.  This document, which you have shown

22 me, was not in my possession.

23 Q And sir, it is not true, is it, that all of your

24 communications were disclosed in your interrogato ry responses,

25 is it?
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 1 A It's true that we disclosed every communication that we

 2 had recollection of.  The fact that I didn't reme mber a brief

 3 e-mail from November 2003 is -- is not indicative  that this

 4 was discarded or not mentioned intentionally.

 5 Q Last time you were here, sir, you were asked if FFA has

 6 identified in its interrogatory responses all com munications

 7 it has had with other organizations concerning pa yments for

 8 Tom Rider, and you answered "yes"; isn't that tru e?

 9 A That's right.

10 Q You did not say, "Yes, as to all the ones we fou nd," did

11 you?

12 MR. GLITZENSTEIN:  Your Honor, could he show him the

13 interrogatory answers that he's referring to?

14 THE COURT:  You can do that on redirect.  Overrul ed.

15 A I believe that's right.

16 Q    (BY MR. GASPER)  Now, sir, after receiving t his e-mail,

17 did you respond to Ms. Meyer?

18 A I don't recall.

19 Q Well, in paragraph 3 she asks for your ideas as to how to

20 raise more money; isn't that correct?

21 A Yes, it looks that way.

22 Q You don't recall if you responded to her?

23 A I don't.

24 Q Did you talk to Ms. Weisberg or Ms. Liss about t his

25 e-mail?
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 1 A I don't recall.

 2 Q Did you talk to anyone within FFA about this e-m ail?

 3 A I don't know.

 4 Q Sir, on paragraph 2, Ms. Meyer states that she's

 5 attaching a copy of a fundraising letter.  Do you  see that?

 6 A Yes.

 7 Q FFA didn't produce that fundraising letter eithe r to us,

 8 did it?

 9 A I don't believe we possessed that fundraising le tter.

10 Q But sir, it was attached to this e-mail; isn't t hat

11 correct?

12 A I don't know whether it was.

13 MR. GLITZENSTEIN:  Your Honor, for the record, th at

14 e-mail -- that attachment, in fact, is in the rec ord and it's

15 part of the exhibits that were filed by Plaintiff s, so we can

16 get into this on direct if you wish, but...

17 THE COURT:  We'll do it.  Thank you.  Go ahead.

18 Q    (BY MR. GASPER)  Mr. Markarian, did you disc uss the

19 fundraising letter with anyone?

20 A I don't recall.

21 Q It's not in there.

22 MR. GASPER:  Your Honor, may I approach?

23 THE COURT:  Sure.

24 Q    (BY MR. GASPER)  Mr. Markarian, I just hande d you a

25 binder of Plaintiffs exhibits in this case.  Can you please 

Case 1:03-cv-02006-EGS   Document 304   Filed 06/05/08   Page 19 of 168



    20

 1 turn to Plaintiffs' Exhibit D. 

 2 A I'm sorry, you said "D"?

 3 Q "D" as in dog, yes.

 4 A Okay.

 5 Q This, sir, is documents produced by FFA in this case, is

 6 it not?

 7 A It appears to be, yes.

 8 Q And you see the "F" Bates number at the bottom?

 9 A Yes.

10 Q Sir, where, in this attachment, is the fundraisi ng letter

11 that was attached to Ms. Meyer's November 2003 e- mail?

12 A I don't know that it's here.

13 Q Okay.

14 A There is a fundraising proposal from December 20 03.

15 Q Correct.  But if you look at Exhibit 51, Ms. Mey er's

16 e-mail is in November of 2003; isn't that right?

17 A That's right.

18 Q So this wouldn't be that letter?

19 A Probably not.

20 Q And in fact, sir, you don't see anything else in  Exhibit

21 D that appears to be the letter that your lawyer sent you

22 about raising money for Tom Rider?

23 A No, I don't.

24 Q Thank you.

25 MR. GASPER:  Your Honor, may I approach?
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 1 THE COURT:  Sure.

 2 Q    (BY MR. GASPER)  Mr. Markarian, I just remov ed, for your

 3 convenience, the binder of Plaintiffs' exhibits, but I left the

 4 binder of Defendants' exhibits up there.  Can you  please turn

 5 to Defendants' Exhibit 52. 

 6 A Okay.

 7 Q Sir, please take a look at this document and let  me know

 8 if you've seen it before.

 9 A Yes, I have.

10 Q And what is this document?

11 A This -- this document dated July 22 nd, 2004, is a note

12 from me -- No, I'm sorry.  From Marian Probst of the Fund For

13 Animals, to me, regarding a check for $500 to Tom  Rider.

14 Q Sir, this document seems to indicate, does it no t, that

15 the ASPCA was going to pay Mr. Rider $500 but it couldn't get

16 the money timely; is that right?

17 A That's correct.

18 Q How did FFA learn that ASPCA wouldn't be able to  send the

19 money?

20 A I don't recall how we would have learned that, b ut my --

21 my assumption is that Marian Probst spoke with so meone at the

22 ASPCA regarding this check.

23 Q That communication, sir, is not reflected in FFA 's

24 interrogatories, is it?

25 A I don't recall.
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 1 Q Do you think it is?

 2 A I don't know.

 3 Q Okay.  Well, we'll get to the interrogatory resp onses.

 4 With whom do you believe Ms. Probst spoke with at

 5 the ASPCA?

 6 A I don't know.

 7 Q Now, sir, so did you and Ms. Probst discuss this  issue?

 8 A Yes, we did.

 9 Q And that communication is not disclosed in your

10 interrogatory response, is it?

11 A Well, this document is disclosed, which describe s the

12 communication.

13 Q Sir, did you or anyone else within FFA talk to a nyone at

14 AWI about this issue?

15 A Not to my knowledge.

16 Q Did you or anyone at FFA talk to anyone at the W ildlife

17 Advocacy Project at Meyer Glitzenstein & Crystal about this

18 payment?

19 A Not to my knowledge.

20 Q Did you ask Ms. Probst whether or not she had

21 communications about this payment?

22 A I don't recall.

23 Q Did anyone at FFA talk to Mr. Rider about this m oney?

24 A I did.

25 Q And so this thousand dollars was sent directly t o
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 1 Mr. Rider; is that correct?

 2 A That's correct.

 3 Q But, sir, those communications are not disclosed  in your

 4 interrogatory responses, are they?

 5 A Those communications were discussed in my 2005 d eposition

 6 in this case.  I don't recall whether they are al so described

 7 in the interrogatories.

 8 Q But, sir, they are communications with Mr. Rider ; is that

 9 correct?

10 A That's right.

11 Q Did Fund For Animals get any receipts for this t housand

12 dollars that it sent to Mr. Rider?

13 A I don't recall.

14 MR. GASPER:  Your Honor, may I approach?

15 THE COURT:  Sure.

16 Q    (BY MR. GASPER)  Mr. Markarian, I've just ha nded you

17 another binder of Defendants' exhibits, and I'd a sk you to turn

18 to Defendants' Exhibit No. 33.  This is your depo sition on

19 behalf of Fund For Animals in June 2005; is that correct?

20 A Yes, that's right.

21 Q And at this deposition, sir, you testified on be half of

22 Fund For Animals; is that correct?

23 A That's correct.

24 Q And you were charged, sir, with providing the co mpany's

25 or the entity's testimony; isn't that right?
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 1 A Yes.

 2 Q Please turn to page 158 of the transcript.  I'm going to

 3 ask you a question on page 158 around line 16 thr ough 19.

 4 Please take as much time as you need to review th e page and

 5 let me know when you're ready to proceed.

 6 A Yes, I see it.

 7 Q Okay.  Sir, you were asked in June of 2005, (rea ding)

 8 Did he submit any receipts for those -- that thou sand dollars?  

 9 And you answered, under oath, (reading)  I believ e 

10 that we did receive one receipt from him.   

11 Do you see that? 

12 A I do see it, yeah.

13 Q Sir, did FFA produce any receipts to us for this

14 thousand-dollar payment?

15 A No, we could not locate any receipts.

16 Q Was that -- and has any receipt described in you r

17 declaration in response to the Court's August 23 rd , 2007

18 order?

19 A Not to my knowledge, no.

20 Q And sir, when I asked you on March 6 whether or not all

21 documents relating to payments had been produced,  you said

22 "yes," didn't you?

23 A Yes.

24 Q You didn't mention this receipt, did you?  

25 A We did not locate a receipt in any of our search es.
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 1 Q Sir, just jumping back to Exhibit 52.  It's the document

 2 about the thousand-dollar payment.  It's actually  a two-page

 3 exhibit, and on page 2 there's a redaction.

 4 Can you please explain the type of information 

 5 that's been redacted out. 

 6 A Well, it's a very blurry photocopy, but the reda cted bar

 7 appears to be the payee's information.

 8 Q Is it your understanding, sir, this was paid to Tom

 9 Rider?

10 A Yes, that's correct.

11 Q And that this check was issued payable to Tom Ri der?

12 A That's my understanding.

13 Q Sir, please turn to Defendants' Exhibit 85.

14 MR. GASPER:  Your Honor, may I approach?

15 THE COURT:  Sure.

16 MR. GASPER:  I'll take one of those binders out o f

17 your way.

18 THE WITNESS:  Which one?

19 MR. GASPER:  This one.

20 A 85?

21 Q    (BY MR. GASPER)  Yes, sir, 85.

22 A Okay.

23 Q If you can take a minute, sir, and look at the e xhibit,

24 and let me know when you're ready to proceed.

25 A Okay.
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 1 Q What are the -- what are these documents?

 2 A They appear to be invoices from Meyer & Glitzens tein.

 3 Q And sir, there are portions on here, are there n ot, that

 4 reflect payments made to Tom Rider that were ulti mately

 5 charged to Fund For Animals?

 6 A Yes, that's correct.

 7 Q Sir, these documents -- and if you look at the f irst

 8 one -- begins June 14, 2001.  Do you see that?

 9 A Yes, yes.

10 Q The last one runs through April 11 th , 2003; isn't that

11 correct?

12 A That's right.

13 Q These were not produced, sir, in FFA's June 2004  document

14 production, were they?

15 A I don't believe so.

16 Q And they were not produced in FFA's January 2007  document

17 production, were they?

18 A Not to my knowledge.

19 Q And sir, they were only produced after we had to  go get a

20 court order in this case; isn't that right?

21 A Yes.  Our initial understanding of the document requests

22 was to produce payments directly to Tom Rider, wh ich is why we

23 produced those checks from 2004 that were sent di rectly to

24 Mr. Rider.

25 When the Court clarified that it also wanted 
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 1 documents to other parties that were related to T om Rider, we 

 2 expanded our search and produced further document s. 

 3 Q Sir, these documents were not produced prior to

 4 September 2007, were they?

 5 A I don't recall.

 6 Q Okay.  Now, you were responsible for FFA's docum ent

 7 search and production; isn't that right?

 8 A That's right.

 9 Q So you gathered up documents and turned them ove r to your

10 lawyers; isn't that correct?

11 A That's correct.

12 Q And your understanding, sir, would have been tha t subject

13 to objections, any responsive and non-privileged documents

14 were going to be produced; isn't that correct?

15 A Yes.

16 Q Did you review FFA's privilege log in this case?

17 A I don't recall whether I did.

18 Q Did you review correspondence between your lawye rs and

19 FEI's counsel about the document productions?

20 A I may have.  I don't remember.

21 Q Now, sir, please turn to Defendants' Exhibit 8.  I'm

22 going to have to get you another binder.

23 Sir, Defendants' Exhibit 8 is the Plaintiffs'

24 supplemental privilege log produced in January of  '07.  Have

25 you seen this before?
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 1 A I don't recall seeing it.

 2 Q Okay.  Now, sir, if I can direct your attention to page

 3 2.  There's an entry for invoices.  It's the four th box on

 4 page 2.  Do you see that, sir?

 5 A Yes, I do.

 6 Q And it's an -- invoices from MGC, that's Meyer

 7 Glitzenstein & Crystal, correct?

 8 A Yes.

 9 Q To clients for invoices related to work in this case;

10 isn't that right?

11 A Yes.

12 Q And so, sir, in January of 2007, FFA was taking the

13 position that all of these invoices were entirely  privileged;

14 isn't that correct?

15 A That's right.

16 Q Okay.  Sir, please turn to Defendants' Exhibit 4 6.

17 MR. GASPER:  Your Honor, may I approach?

18 THE COURT:  Yeah.

19 Q    (BY MR. GASPER)  Did you find Exhibit 46, si r?

20 A Yes.

21 Q This is a December 15 th , 2006 letter to me from Kathy

22 Meyer.  Have you seen this before?

23 A I don't -- I don't know whether I have.

24 Q Okay.  Well, let me direct your attention to pag e 5.  In

25 the paragraph that begins fourth towards the bott om of the
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 1 page; do you see that?

 2 A Yes.

 3 Q Were you aware, sir, that in December of 2006, F EI was

 4 told the Plaintiffs have no non-privileged portio ns of the

 5 invoices from our firm that reflect monies filter ed through it

 6 for payments to Mr. Rider?

 7 A That appears to be correct.

 8 Q Okay.  So, sir, in December 2006 --

 9 MR. GLITZENSTEIN:  I assume his answer was it is

10 correct that he didn't know what was in that lett er.

11 THE COURT:  I don't know.

12 MR. GLITZENSTEIN:  I'm not sure what the question

13 was.

14 A I'm not familiar with this document.

15 Q    (BY MR. GASPER)  Were you aware that FFA's o utside 

16 counsel told FEI in December of 2006 that there w ere no 

17 non-privileged portions of the invoices? 

18 A I was not aware of it.

19 Q Were you aware, sir, that in January of 2007, FF A's

20 privilege log purported the claim privilege over all these

21 invoices?

22 A I wasn't aware of the privilege log until you sh owed it

23 to me a few minutes ago.

24 Q Sir, you are the person responsible for FFA's do cument

25 search; is that correct?
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 1 A That's right.

 2 Q Sir, if you can flip back to Defendants' Exhibit  85 and

 3 go back to the invoices.  The payments that are r eflected in

 4 these invoices, sir, did you discuss them at all with anyone

 5 else?

 6 A I don't recall.

 7 Q You don't recall whether or not you discussed th ese

 8 payments with anyone at Wildlife Advocacy Project ?

 9 A These are payments from 2001.  I don't remember

10 discussing the payments seven years ago.

11 Q Well, sir, you received an invoice asking Fund F or

12 Animals to pay money that was being given to Tom Rider; isn't

13 that correct?

14 A Yes.

15 Q And these invoices were paid; isn't that correct ?

16 A That's right.

17 Q And sir, it's your testimony that you don't reca ll

18 whether or not you would have discussed this with  anyone

19 before getting the invoice?

20 A I'm presuming that I agreed to pay those portion s of the

21 invoices that were related to Tom Rider's media a nd

22 campaigning efforts.  That is something that I wo uld have

23 agreed to.

24 Q Do you recall anyone asking you if you would pay ?

25 A I don't recall the discussions.
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 1 Q But you presume that you agreed to it; is that c orrect?

 2 A That's right.

 3 Q Sir, let's take a look at page 4501.  It's F0450 1.  Do

 4 you see that page, sir?

 5 A Yes.

 6 Q Now, under the line "shared expense," it referen ces a

 7 wire transfer to be divided by all three groups.  Do you see

 8 that?

 9 A Yes.

10 Q But under the line "special expense," it indicat es wire

11 transfer to Tom Rider to be paid by ASPCA.  Do yo u see that?

12 A Yes, I do.

13 Q Sir, is it also your presumption then that there  were

14 communications with ASPCA that it would pay that money?

15 A Yes.

16 Q And sir, the "divided by all three groups," is i t also

17 your presumption that someone asked you, "Would y ou be willing

18 to pay this wire transfer"?

19 A Yes.

20 Q And sir, none of these communications about thes e

21 invoices are in FFA's interrogatory responses; is n't that

22 correct?

23 A I believe that's correct.

24 MR. GASPER:  Your Honor, I'm sorry, may I approac h,

25 again?
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 1 THE COURT:  Sure.

 2 THE WITNESS:  Are there anymore cups that I could  --

 3 THE COURT:  Cups.

 4 MR. GASPER:  Is there water in here?

 5 THE WITNESS:  I think so.  Maybe not.  Thank you.

 6 Q    (BY MR. GASPER)  Sir, I'm sorry, earlier we looked at

 7 Defendants' Exhibit 8, which is the January 2007 privilege log,

 8 and I had one other question.

 9 You see an entry for where it says, "E-mails, 200 4 

10 to December 31 st , 2006"? 

11 A Yes.

12 Q "Between and among Plaintiffs' attorneys and cli ents,"

13 and under the description is "communications rega rding

14 litigation, advice, recommendations and strategy. "  Do you see

15 that?

16 A Yes.

17 Q Has FFA had e-mails with any of the Plaintiffs a bout this

18 litigation in which Meyer Glitzenstein & Crystal were not

19 included?

20 A Not to my knowledge.

21 Q Well, is it your understanding, sir, that if the re were

22 such documents, that this privilege entry permits  FFA to

23 withhold those?

24 MR. GLITZENSTEIN:  Your Honor, it's asking for a

25 legal conclusion.
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 1 THE COURT:  Well, Mr. Gasper, you've lost me.  Wh y

 2 are the entries on a privilege log a violation of  a court

 3 order issued in August 2007?

 4 MR. GASPER:  We're trying to establish, Your Hono r,

 5 whether or not all communications have been discl osed, and

 6 during the motion to compel briefing there was ar gument as to

 7 whether or not communications among the clients, outside the

 8 presence of counsel, were privileged, and so I wa nt to ask

 9 Mr. Markarian as whether or not --

10 THE COURT:  I thought the focus of your -- of the

11 inquiry today was whether or not Plaintiffs had f ailed to

12 comply with that portion of Judge Sullivan's orde r that

13 indicated information with reference to payments made to Rider

14 had to be complied with.

15 So why would a privilege log submitted by lawyers  

16 have anything to do with that? 

17 MR. GASPER:  I want to make sure that there are n o

18 payment documents being withheld on the basis of this entry,

19 that's all.

20 THE COURT:  But he didn't create the privilege lo g.  

21 MR. GASPER:  Okay.  I just wanted to establish, Y our

22 Honor, whether or not he was aware that that was a basis.  If

23 he doesn't know, he doesn't know, but it would be

24 irresponsible for me not to ask the question.

25 THE COURT:  Do you understand the question?
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 1 THE WITNESS:  I believe so, Your Honor.

 2 THE COURT:  Can you answer it?

 3 A I don't know.

 4 Q    (BY MR. GASPER)  Okay.  Thank you.  Mr. Mark arian, who is

 5 Roger Kindler?

 6 A Roger Kindler is the general counsel and chief l egal

 7 officer for the Humane Society of the United Stat es.

 8 Q Does he have any title or position with the Fund  For

 9 Animals?

10 A I believe he is also general counsel for the Fun d For

11 Animals.

12 Q You are president of Fund For Animals; is that c orrect?

13 A That's correct.

14 Q And are you sure whether or not Mr. Kindler is g eneral

15 counsel of Fund For Animals?

16 A I believe that that's correct.

17 Q But you're not sure?

18 A I'm not 100 percent sure, frankly.

19 Q Sir, can you please turn back to your hearing tr anscript

20 that we started with at the beginning of today?

21 A Yeah.

22 Q I'm sorry, Mr. Markarian, it's the single docume nt not in

23 the binder.

24 A Okay.

25 Q On page 60 of this transcript, I'm going to ask you
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 1 questions relating to lines 11 through 22, but pl ease take a

 2 look at page 60 and let me know when you're ready  to proceed.

 3 A Okay.

 4 Q Sir, on March 6, you were asked, (reading)  Anyo ne other

 5 than Mr. Lovvorn, yourself and Mr. Eddy been invo lved in this

 6 lawsuit on behalf of the Fund For Animals since J anuary 2,

 7 2005? 

 8 You answered, (reading)  Not that I'm aware. 

 9 You were asked, (reading)  Has Mr. Kindler worked  at

10 all in this litigation?

11 And you answered, (reading)  Mr. Kindler --  

12 COURT REPORTER:  I'm sorry, Mr. Gasper, I lost yo u.

13 Mr. Kindler...

14 Q    (BY MR. GASPER)  (Reading)  Mr. Kindler is i nvolved in

15 the corporate governance of the organization, has  been 

16 involved in responding to subpoena requests.  I'm  not aware 

17 that he has been involved in the offense of litig ation matters 

18 in this case. 

19 Finally, sir, you were asked, (reading)  You don' t

20 know, sir, if he has ever spoken to the board of directors

21 about this litigation?

22 You answered, (reading)  I'm not aware of that.   

23 Is that right? 

24 A That's correct.

25 MR. GASPER:  May I approach, Your Honor?
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 1 THE COURT:  Yes.

 2 MR. GASPER:  Your Honor, we have a copy of this f or

 3 the Court as well.  This was attached to FEI's mo tion to

 4 compel against HSUS, hence the header at the top reflecting

 5 that it's Document 192.

 6 Q    (BY MR. GASPER)  Mr. Markarian, have you see n this

 7 document before?

 8 A Yes.

 9 Q And what is it?

10 A These are minutes of the Fund For Animals' Board  of

11 Directors Meeting.

12 Q And did you attend this meeting, sir?

13 A Yes.

14 Q And if you can flip to page 2, it appears you gi ve a

15 report on the, quote, FFA and HSUS since merger; isn't that

16 correct?

17 A Yes.

18 Q And then on page 3, sir, it says, (reading)  Kin dler,

19 colon, privileged discussion and analysis of deve lopments in

20 Ringling Brothers' litigation.  

21 Do you see that? 

22 A Yes.

23 Q So it does appear, sir, that Mr. Kindler has spo ken to

24 the FFA board about this litigation; isn't that r ight?

25 A That's correct.
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 1 Q And you were present for that discussion; isn't that

 2 right?

 3 A Yes, that's right.

 4 Q Sir, are you aware that HSUS produced this docum ent to

 5 us?

 6 A Yes.

 7 Q But FFA did not produce this document; isn't tha t right?

 8 A I don't recall.

 9 Q Who creates the FFA board minutes?

10 A I believe that my assistant, Sheryl Dempsey, cre ated

11 these minutes.

12 Q Is she employed by HSUS?

13 A Yes.

14 Q And to whom are the board minutes circulated?

15 A To the Fund For Animals' Board of Directors and Officers.

16 Q Is there any FFA officers and directors that als o are

17 directors, officers or employees of HSUS?

18 A Yes.

19 Q Now, sir, last time you were here you testified that this

20 litigation was discussed multiple times by the FF A board,

21 didn't you?

22 A Yes, I believe so.

23 Q Yet neither FFA nor HSUS have produced any board  minutes

24 to us other than this one; isn't that right?

25 A I believe that's correct.
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 1 MR. GASPER:  Your Honor, may I approach?

 2 THE COURT:  Yes.

 3 MR. GASPER:  I'll take the other binder out of yo ur

 4 way.

 5 Q    (BY MR. GASPER)  Mr. Markarian, please turn again to

 6 Defendants' Exhibit D, and in particular, I would  like to

 7 direct your attention to a page that's Bates labe led F04489.  

 8 These are in numerical order. 

 9 A Okay.

10 Q Have you seen this document before?

11 A Yes.

12 Q And what is it?

13 A This is a letter to the Wildlife Advocacy Projec t

14 regarding a donation from the Fund For Animals fo r media

15 outreach and other press related efforts in suppo rt of the

16 pending case concerning Ringling Brothers Circus.

17 Q Okay.  Now, sir, this letter enclosed a check to  the

18 Wildlife Advocacy Project with money that was giv en to Tom

19 Rider; isn't that right?

20 A This letter was enclosed with a check to the Wil dlife

21 Advocacy Project for a media campaign regarding c ircus issues.

22 We don't know how much of that was given to Tom R ider or used

23 for other media purposes.

24 Q Do you know, sir, if anyone other than Tom Rider  has

25 received money from the Wildlife Advocacy Project  since
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 1 July 2006 for this campaign?

 2 A I don't know.

 3 Q Sir, this letter was issued on HSUS letterhead; is that

 4 right?

 5 A That's correct.

 6 Q And the check was drawn on an HSUS bank account;  isn't

 7 that right?

 8 A It was a check from the Fund For Animals, which was

 9 processed by the HSUS accounting department.

10 Q And whose name would be on the bank account?  HS US?

11 A I believe it would be from an HSUS account, whic h would

12 be -- which would be allocated toward the Fund Fo r Animals.

13 Q In fact, sir, on the next page it reflects that this came

14 out of the Fund For Animals' litigation account; isn't that

15 right?

16 A Yes, that appears to be correct.

17 Q Okay.  Sir, this letter dated July 2006 was not produced

18 until September 2007; isn't that right?

19 A I believe that's correct.

20 Q It was not in the prior production until the Cou rt order;

21 isn't that correct?

22 A I believe that's true.

23 Q Sir, where did FFA get this document from in ord er to

24 produce it in September 2007?

25 A I don't recall precisely which files these docum ents
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 1 would have been located in.  We searched numerous  files in

 2 different departments.

 3 Q You don't know, sir, if this was from Mr. Lovvor n's

 4 files?

 5 A I don't recall.

 6 Q Did you find this document prior to September 20 07?

 7 A I don't know.

 8 Q But it wasn't produced until then; isn't that ri ght?

 9 A That appears to be true.

10 Q Now, it was only produced, in fact, after we sub poenaed

11 HSUS; isn't that right?

12 A I don't know.

13 Q Now, this letter on page 4489, this is the type of letter

14 that Mr. Lovvorn sent with each of the checks; is n't that

15 correct?

16 A It's possible.

17 Q And he sent multiple letters like this; isn't th at right?

18 A I don't know.

19 Q You don't know.  Well, sir, do you see anywhere in

20 Exhibit D where there is another letter like this  that FFA

21 produced?

22 A I don't see any other letters.  The checks were either

23 sent without a letter or the copies of those lett ers were not

24 retained by the Fund For Animals.

25 Q Sir, please take a look at Defendants' Exhibit - - let me
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 1 ask one more question, and we'll get to Defendant s' exhibit.

 2 Did you and Mr. Lovvorn discuss these payments,

 3 because on the next page it appears as though the  check was

 4 delivered to you; isn't that correct?

 5 A I signed the check request, that's correct.

 6 Q Now, this says, "Deliver to Mike Markarian"; isn 't that

 7 correct?

 8 A I'm sorry, I lost which page you're on.

 9 Q At the bottom of the disbursement request form d ated

10 7/17/06, it says, "Deliver to Mike Markarian."  I t's circled.

11 A The check request form was delivered to me so I could

12 sign it and approve it.  The check itself was sen t to the

13 Wildlife Advocacy Project, which is in the "payab le to"

14 address fields at the top.

15 Q Sir, did you and Mr. Lovvorn discuss this paymen t?

16 A Yes.

17 Q And that -- those discussions are not reflected in your

18 interrogatories responses, are they?

19 A Not to my knowledge.

20 Q But last time you were here, sir, under oath, yo u told me

21 all communications were in your interrogatory res ponses; isn't

22 that right?

23 A I believe so.

24 Q Sir, please turn to Defendants' Exhibit 65.

25 MR. GASPER:  Your Honor, may I approach?
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 1 THE COURT:  Yes.

 2 Q    (BY MR. GASPER)  Sir, do you see Defendants'  Exhibit 65?

 3 A Yes.

 4 Q And this appears to be a letter from Mr. Lovvorn  to

 5 Mr. Glitzenstein on HSUS letterhead; isn't that r ight?

 6 A That's correct.

 7 Q Sir, did -- FFA did not produce this letter to u s, did

 8 it?

 9 A Not to my knowledge.

10 Q And neither did HSUS, did it?

11 A I don't believe so.

12 Q Sir, you were responsible for HSUS' production i n this

13 case; isn't that right?

14 A Yes.

15 Q And this document was not in HSUS' production; i sn't that

16 right?

17 A It was not produced in our searches.  We did not  have a

18 copy of it.

19 Q Okay.  But, sir, this is a document concerning p ayments

20 to Mr. Rider; isn't that right?

21 A It appears to be, yes.

22 Q And you declared, under oath, that both FFA and HSUS have

23 produced everything; isn't that right?

24 A Everything in our possession, yes.

25 Q But neither entity produced this one?
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 1 A Not to my knowledge.

 2 Q Okay.  Please turn to Defendants' Exhibit 64,

 3 Mr. Markarian.  Have you seen this before?

 4 A Yes.

 5 Q What is this document?

 6 A This is an invitation for a fundraiser regarding  elephant

 7 issues.

 8 Q And sir, do you see on page 3 that this invitati on

 9 discusses this lawsuit in paragraph 2?

10 A Yes, I do.

11 Q And in the last sentence it asks for help to rai se money

12 to successfully wage this battle; is that right?

13 A That's correct.

14 Q Money from this fundraiser was ultimately given to the

15 Wildlife Advocacy Project; isn't that right?

16 A I don't know.

17 Q You're not aware, sir, of how the money was disb ursed?

18 A No, I'm not.

19 Q Were you involved in any way in this fundraiser?

20 A Peripherally.  No, we did not have much involvem ent.  We

21 did send some invitations to donors in California  who we

22 thought might be interested in the event, but we did not have

23 any involvement in collecting the funds or disbur sing them.

24 Q Did anyone at FFA have knowledge as to where the  money

25 was going to go?
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 1 A Not to my knowledge.

 2 Q Did anyone at FFA have communications with other  people

 3 about this fundraiser?

 4 A I don't know.

 5 Q Did you ask whether or not there were communicat ions

 6 about this fundraiser in connection with providin g your

 7 interrogatory responses?

 8 A This -- this fundraiser was not something that w e had

 9 much involvement with at all.  It was in 2005, I -- I do

10 recall sending some invitations to donors of ours  in

11 California, but we did not have much involvement in this

12 event.

13 Q Did anyone from FFA attend the fundraiser?

14 A Not to my knowledge.

15 Q Did anyone from HSUS attend the fundraiser?

16 A Yes, I believe Mr. Wayne Pacelle attended the ev ent and

17 spoke at the fundraiser, as he routinely does at events for

18 various animal charities and humane societies aro und the

19 country as a guest speaker.

20 Q Did anyone, other than Mr. Pacelle, attend the f undraiser

21 from HSUS?

22 A I don't recall.

23 Q Sir, on page 2, it references that there will be  an

24 eyewitness account of elephant abuse by Tom Rider .  Do you see

25 that?
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 1 A Yes, I do.

 2 Q Is it your understanding that Mr. Rider attended  the

 3 fundraiser?

 4 A Based on this invitation, it appears that he did .  I was

 5 not present, so I don't know for certain whether he attended

 6 or not.

 7 Q And you don't know whether, sir, anyone from FFA  or HSUS

 8 spoke to Mr. Rider?

 9 A I don't recall.

10 MR. GASPER:  May I approach one more time, Your

11 Honor?

12 THE COURT:  Sure.

13 MR. GASPER:  Your Honor, I just handed Mr. Markar ian

14 a copy of the 12/3/2007 order in this case pertai ning to HSUS.

15 I have copies for Plaintiffs' counsel if they wan t.  I have

16 copies for Your Honor if you'd like it as well.

17 THE COURT:  Let me see it.

18 Q    (BY MR. GASPER)  Mr. Markarian, I just want to direct

19 your attention to page 2 of that order.  Paragrap h 4, it says, 

20 quote, The HSUS will produce all documents that r efer, reflect 

21 or relate to Tom Rider, including all communicati ons with or 

22 to him in documents that pertain to payments made  to him.   

23 Do you see that? 

24 A Yes.

25 Q If you can please go back to your hearing transc ript
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 1 where we started earlier today.  Please turn to p age 64.  I'm

 2 going to ask you a question about line 24 that co ntinues on to

 3 the next page.  Please review the context of that  portion and

 4 let me know when you're ready to proceed.

 5 THE COURT:  Where are you, sir, what line and pag e?

 6 MR. GASPER:  Page 64, line 24, Your Honor.

 7 A Okay.

 8 Q    (BY MR. GASPER)  Sir, on March 6, you were a sked,

 9 (reading)  Is it your understanding that the Huma ne Society has

10 produced all the documents in its or its employee s' files that

11 refer, reflect or relate to Tom Rider?

12 And you answered "yes."   

13 Was that your testimony? 

14 A Yes.

15 Q And then, sir, on page 91, I would like to direc t your

16 attention to line 21.  Please let me know when yo u're ready to

17 proceed.

18 A Okay.

19 Q You were asked the question about documents rela ting to

20 payments to WAP, and you responded, (reading)  As  I said, we

21 queried several members of the program staff who had worked at

22 some level on circus related issues and we asked them to

23 search their files, and there were no documents t hat were

24 related to Mr. Rider to the Wildlife Advocacy Pro ject.

25 Was that your testimony? 
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 1 A Yes.

 2 Q Sir, on the next page, on line 4, you were asked ,

 3 (reading)  There were no e-mails reflecting or re ferring or

 4 relating to Mr. Rider?  

 5 And you answered, (reading)  Not to my knowledge.    

 6 Is that correct? 

 7 A Yes.

 8 Q Okay.  Sir, one more on page 89.  I would like t o ask you

 9 a question about lines 1 through 3.  Please let m e know when

10 you're ready to proceed.

11 A Okay.

12 Q You were asked on March 6 th , (reading)  Is it your

13 understanding that he -- this is referring to Jon athan

14 Lovvorn -- has no e-mails referring or reflecting  or relating

15 to Mr. Rider?  

16 And you answered, (reading)  That's my 

17 understanding.   

18 Was that your testimony? 

19 A Yes.

20 Q Please turn to Defendants' Exhibit 69, sir.  It' s the

21 white binder in front of you.

22 A I'm sorry, which number?

23 Q 69.

24 A Okay.

25 Q Sir, this is an e-mail from Leslie Mink dated Ja nuary 26,
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 1 2006; is that right?

 2 A That's correct.

 3 Q And it's an e-mail that was sent to Jonathan Lov vorn;

 4 isn't that right?

 5 A It appears to be.

 6 Q And it was an e-mail that also was sent to Ethan  Eddy,

 7 another HSUS employee; isn't that right?

 8 A It appears so, yes.

 9 Q And in the first sentence of that e-mail, (readi ng)  Here

10 is the link for the Omaha World article that Tom did

11 yesterday. 

12 That's referring to Mr. Rider; isn't that correct ? 

13 A It appears to be, yes.

14 Q And neither HSUS nor FFA produced this document to us;

15 isn't that right?

16 A We did not have a copy of this document or else we would

17 have produced it.

18 Q But HSUS nor FFA produced this document to us; i sn't that

19 right?

20 A That's my understanding.

21 Q And please turn to Defendants' Exhibit 72.  Sir,  this is

22 another e-mail from Lesley Mink also to Jonathan Lovvorn;

23 isn't that right? 

24 A It appears so, yes.

25 Q The subject line says, "Tom Rider"; isn't that r ight?
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 1 A Yes, it does.

 2 Q And this document was not produced either by FFA  or HSUS;

 3 isn't that right?

 4 A I don't believe it does.  A one-sentence e-mail that

 5 mentions that Tom is appearing on MPR today at 9: 45 a.m.

 6 Pacific time is not something that I would view a s something

 7 that needs to be saved.

 8 Q It wasn't produced, was it?

 9 A No.

10 Q Sir, I would like to direct your attention to yo ur

11 interrogatory responses.

12 MR. GASPER:  May I approach, Your Honor?

13 THE COURT:  Sure.

14 MR. GASPER:  Starts at 25.

15 Q    (BY MR. GASPER)  The first interrogatory res ponse, sir, 

16 is Defendants' Exhibit 25. 

17 THE COURT:  Where is my copy?

18 MR. GASPER:  I'm sorry.  These were part of the

19 exhibits we submitted previously.  We do have a s pare copy at

20 the table, though.

21 THE COURT:  Just tell me, what are they attached to

22 or appending to?

23 MR. GASPER:  I'm sorry, this is Defendants'

24 Exhibit 25.  It's FFA's first interrogatory respo nses.

25 THE COURT:  I'm sorry, the motion only has --
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 1 MR. GASPER:  I'm sorry, Your Honor.  On

 2 February 15 th , both parties submitted exhibits for the

 3 Court.

 4 THE COURT:  They're not up here?  Oh, they're ove r

 5 in this box.

 6 MR. GASPER:  I'm sorry, Your Honor?

 7 THE COURT:  In this box?

 8 MR. GASPER:  I'm not sure where the Court's copie s

 9 are.

10 THE COURT:  What number did you say it was?

11 MR. GASPER:  25, Your Honor.

12 THE COURT:  That's the interrogatories, right?

13 MR. GASPER:  Correct.

14 THE COURT:  I got it.  Thank you.

15 Q    (BY MR. GASPER)  Mr. Markarian, on the last page of

16 Exhibit 25, that's your signature of verifying th e truth of the

17 responses; isn't that correct?

18 A That's correct.

19 Q And that's dated June of 2004?

20 A That's right.

21 Q And at that time, FFA had paid MG -- its law fir m, MGC,

22 money that was given to Tom Rider; isn't that rig ht?

23 A At that time, yes.

24 Q Okay.  If you can turn to Interrogatory No. 19 a t the

25 bottom of page 29.
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 1 A All right.  19.

 2 Q Correct, on page 29.

 3 A I don't know that I have --

 4 Q I'm sorry, Mr. Markarian, we're still on the sam e

 5 exhibit.  It appears like you flipped away from E xhibit 25.

 6 A 25.  Page 29?

 7 Q Yes.

 8 A Okay.

 9 Q Exhibit 25, page 29.

10 A I see.  Okay.

11 Q Sir, you testified previously that all of FFA's

12 communications about payments were disclosed in t he

13 interrogatory responses; is that correct?

14 A That's correct.

15 Q Where in Interrogatory No. 19 is there reference  to FFA's

16 communications about payments to Mr. Rider?

17 MR. GLITZENSTEIN:  Your Honor, just for the recor d,

18 this is three years before the order that's at is sue in the

19 case.

20 THE COURT:  Thank you. 

21 MR. GLITZENSTEIN:  I'm not entirely clear what th e

22 purpose of this is.

23 THE COURT:  Well, let's see where Mr. Gasper goes

24 with this.  Go ahead, Mr. Gasper.

25 A At this time, in 2004, we were discussing in our
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 1 responses any payments made directly to Mr. Rider .  We were

 2 not including payments that were made to other pa rties that

 3 may have been used for media campaign regarding c ircus issues

 4 and may have been given to Tom Rider in that proc ess.

 5 Q    (BY MR. GASPER)  And sir, so they also were not in your

 6 January 2007 interrogatory responses; is that rig ht?

 7 A That's my understanding, yes.

 8 Q Okay.  So which interrogatory responses do you t hink

 9 they're included in?  The September 2007 response s?

10 A Excuse me.  In our September 2007 responses, aft er the

11 Court made it clear that it wanted information no t just on

12 payments directly to Tom Rider but also payments to other

13 parties, we included everything that was in our p ossession and

14 in the recollection of our staff that related to payments to

15 the Wildlife Advocacy Project and other parties r elated to

16 this issue.

17 Q Okay.  Well, let's take a look at the September responses

18 then.  It's Exhibit 27.  On the next to last page , sir, is

19 that your signature declaring, under perjury, tha t the

20 following are true and correct?

21 A Yes, that's correct.

22 Q Where in -- and Interrogatory No. 19 is on page 11; do

23 you see that?  Where in this response, sir, does FFA identify

24 its communications about payments that you told m e on March 6,

25 2008, were in the interrogatory responses?
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 1 MR. GLITZENSTEIN:  Your Honor, for the record, we

 2 can do this on direct, and I don't know if you wa nt to do it

 3 now and save time.  Interrogatory 21 is actually the one where

 4 the Fund provided answers on the payments.

 5 THE COURT:  Thank you.  I was thinking of that.  I

 6 was looking.

 7 MR. GASPER:  Your Honor, we'll get to the payment s,

 8 but right now we're focused on the communications  that

 9 Mr. Markarian had --

10 THE COURT:  Go ahead.  Proceed.

11 Q    (BY MR. GASPER)  Where in -- In Interrogator y No. 19, is

12 there a reference, sir, to any communications abo ut payments?

13 A No, there's not.

14 Q Thank you.  And sir, if you can flip to Interrog atory No.

15 16.  And it appears, sir, correct, that there is no response

16 to Interrogatory No. 16 in September of 2007; isn 't that

17 right?  It jumps from No. 15 to No. 19; isn't tha t right?

18 A That's correct.

19 Q Okay.  Sir, you aware that Interrogatory No. 16 asks the

20 Plaintiffs for information about all communicatio ns with Tom

21 Rider?

22 A Yes.

23 Q Did FFA disclose its communications with Tom Rid er about

24 all the payments?

25 A Yes, all the communications that we could recall .
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 1 Q All the communications you could recall, not eve ry

 2 communication?

 3 A I'm not aware that there were any communications  that

 4 were excluded.

 5 Q Well, you spoke to Mr. Rider about that thousand  dollars

 6 in July of 2004; isn't that right?

 7 A That's right.

 8 Q But that's not in your interrogatory responses, is it?

 9 A I don't recall.

10 Q Okay.  Well, the only interrogatory response it could be,

11 sir, is Exhibit 26 and we could take the time to look at

12 Interrogatory No. 16.

13 A (Witness reviewing.)

14 Q Sir, having now reviewed this response, it's tru e that

15 your communications with Mr. Rider about that tho usand dollars

16 are not in this interrogatory response; isn't tha t correct?

17 A It appears to not be located here.  This is a

18 communication with Mr. Rider, which I discussed i n my

19 deposition in 2005.  We produced the two checks t hat were

20 related to that discussion.  I'm not sure how man y times you'd

21 like us to comment on the same conversation.

22 Q You testified -- you signed these under oath tha t they

23 were true and correct, did you not?

24 A That's correct.

25 Q And you told me and you told this court on March  6 under
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 1 oath that all communications about payments had b een

 2 disclosed; isn't that correct?

 3 A That's right.

 4 Q And this communication, for example, is not incl uded in

 5 your response, is it?

 6 A It doesn't appear to be in this response, no.

 7 Q Thank you.  Please turn to Defendants' Exhibit 4 2.

 8 A This goes to 32.

 9 Q I'm sorry.  I'll get you the other binder.

10 MR. GASPER:  May I approach, Your Honor?

11 THE COURT:  Yes.

12 Q    (BY MR. GASPER)  Do you recognize this docum ent, sir?

13 A Yes, I do.

14 Q Do you see there in the first paragraph, this is  your

15 declaration to the Court in response to the Augus t order; is

16 that correct?

17 A That's right.

18 Q And in the first paragraph, you state, (reading)   To the

19 best of my knowledge, the Fund has now produced a ll records in

20 its possession, custody or control that are respo nsive to

21 Defendants' document production requests and requ ired by this

22 court's order.

23 Do you see that? 

24 A Yes.

25 Q What did you mean by "required by this court's o rder"?
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 1 MR. GLITZENSTEIN:  Your Honor, we object on

 2 attorney/client and work product grounds.  We've gone through

 3 this at the last time and that would necessarily reflect

 4 his --

 5 THE COURT:  Let him say it, and I want Mr. Markar ian

 6 to answer the question, and then you can make you r objection.  

 7 Repeat the question, Madam Reporter. 

 8 COURT REPORTER:  (Reading)  What did you mean by

 9 "required by this court's order"?

10 A In consultation with our attorneys, any document s that

11 were responsive to the Court's request.

12 Q    (BY MR. GASPER)  Specifically, sir, what did  you mean by

13 the phrase "required by this court's order"?

14 MR. GLITZENSTEIN:  Same objection, Your Honor.  I

15 think if he came to that conclusion in consultati on with

16 counsel --

17 THE COURT:  Yeah, but he can read.

18 Did you read the August 23 rd , 2007 order, 

19 Mr. Markarian? 

20 THE WITNESS:  Yes.

21 THE COURT:  All right.  And do you know what Judg e

22 Sullivan required?

23 THE WITNESS:  Yes.

24 THE COURT:  And what did you mean to say by that

25 first sentence?  That you had read the order and you had
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 1 complied with it?

 2 THE WITNESS:  Yes, that's right.

 3 THE COURT:  Thank you.

 4 Q    (BY MR. GASPER)  Did you understand the orde r, sir, to

 5 require the production of all documents concernin g payments?

 6 A Yes.

 7 Q But we've --

 8 THE COURT:  Payments to Mr. Rider.  Not payments,

 9 payments to Rider.

10 Q    (BY MR. GASPER)  Payments to Rider.

11 A Yes, that's correct.

12 Q And we've gone through several examples this mor ning of

13 documents that you did not produce; isn't that co rrect?

14 A Documents that were not in our possession and di d not

15 turn up during our multiple exhaustive searches.

16 Q But your understanding, sir, is that order requi res you

17 to produce all documents concerning payments to T om Rider;

18 isn't that right?

19 A All documents in our possession, yes.

20 MR. GASPER:  Your Honor, may I approach?

21 THE COURT:  Yes.

22 Q    (BY MR. GASPER)  It's Defendants' Exhibit 33  that we're

23 going to.  Mr. Markarian, this is again your depo sition

24 testimony we talked about earlier.  Do you still recognize it

25 as your testimony under oath? 
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 1 A Yes, I do.

 2 Q Please turn to page 157.

 3 THE COURT:  What page?

 4 MR. GASPER:  157.

 5 Q    (BY MR. GASPER)  I would like to ask you que stions from

 6 line 20 on 157 through the start of 158.  Please review those

 7 pages and let know when you're ready to proceed.

 8 A (Witness reviewing.)  Okay.

 9 Q Sir, in 2005, you were asked, (reading)  Has the  Fund

10 ever -- has the Fund ever paid Mr. Rider any mone y?  

11 You answered, (reading)  Yes. 

12 And you were asked, (reading)  On how many 

13 occasions?   

14 And you answered, (reading)  I believe there was one 

15 occasion, last July of 2004 we gave Mr. Rider $1, 000 to assist 

16 with his travel expenses to participate in the De nver press 

17 conference, which I mentioned earlier.   

18 Was that your testimony? 

19 A Yes.

20 Q Now, sir, in June of 2005, FFA had already made several

21 payments to Meyer Glitzenstein & Crystal for Mr. Rider, too,

22 didn't it?

23 A That's correct.

24 Q But you didn't disclose those at that time, did you?

25 A We disclosed payments that were made directly to
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 1 Mr. Rider.  That's how I understood the question.   And I

 2 answered that we had given him $1,000 in 2004 and  those are

 3 the two checks for $500 each, which we had previo usly

 4 discussed.

 5 Q Sir, you didn't mention those payments at that t ime, did

 6 you?

 7 THE COURT:  What payment?

 8 MR. GASPER:  The payments to Meyer Glitzenstein &

 9 Crystal for Rider.

10 THE COURT:  And when were those payments made?  

11 MR. GASPER:  Dated 2001 to 2003.

12 THE COURT:  And how do they violate an order issu ed

13 in 2007?

14 MR. GASPER:  Your Honor, there is a response and

15 interrogatory that Mr. Markarian attempts to expl ain this away

16 in his interrogatory response in response to the Court's

17 order.

18 THE COURT:  He interprets -- what's the

19 interrogatory -- the order, right?  So it's a sup plemental

20 response post-August 23 rd , 2007 that was issued today.

21 MR. GASPER:  Correct.

22 THE COURT:  Why do I care about what he said -- 

23 MR. GASPER:  There is still -- 

24 THE COURT:  Don't interrupt me.

25 MR. GASPER:  I'm sorry, Your Honor.
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 1 THE COURT:  Why do I care about what he said in

 2 2005? 

 3 MR. GASPER:  There is still something missing in the

 4 September 2007 order.  We can jump --

 5 THE COURT:  Please get to it.

 6 MR. GASPER:  Thank you, Your Honor.  I apologize.

 7 Q    (BY MR. GASPER)  Mr. Markarian, please turn to Exhibit

 8 27. 

 9 THE COURT:  What number is that?

10 MR. GASPER:  Exhibit 27, Your Honor.

11 A I'm sorry.  I don't think I have 27.

12 MR. GASPER:  I'm sorry.  May I approach, Your Hon or?

13 THE COURT:  Yes.

14 Q    (BY MR. GASPER)  Mr. Markarian, if I can dir ect your

15 attention to page 13, footnote 1.  Do you see tha t?

16 A Yes.

17 Q Sir, this is a footnote explaining that in your June 2005

18 deposition you do not disclose the payments to MG C; isn't that

19 correct?

20 A As I said, I understood the question in my depos ition to

21 inquire as to payments that were made directly to  Mr. Rider,

22 not payments that were made to any other party.

23 Q Okay.  But at that time, in June 2005, you've al so made

24 payments to Wildlife Advocacy Project for Mr. Rid er; isn't

25 that right?
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 1 A We made payments to the Wildlife Advocacy Projec t for

 2 media campaign regarding circus issues.  The mone y was not to

 3 be used exclusively for Mr. Rider.  We're not sur e whether it

 4 was used for other purposes as well.

 5 Q Okay.  Sir, prior to September 2007, FFA did not  disclose

 6 any of its payments to or for Mr. Rider; isn't th at right?

 7 A That's my understanding.

 8 Q Okay.  Do you understand why they were not produ ced until

 9 September 2007?

10 Let me ask it this way, sir.  Turn to page 12 of 

11 Exhibit 27.  It's actually at the bottom of page 11.  You 

12 stated, (reading)  The Fund did not originally vi ew this 

13 information as responsive to this interrogatory b ecause the 

14 Fund believed the interrogatory's reference to re source you 

15 have expended from 1997 to the present in advocat ing better 

16 treatment for animals held in captivity, includin g animals 

17 used for entertainment purposes, referred only to  funds 

18 expended by the Fund's own staff to advocate for elephants as 

19 opposed to grants for other activists or nonprofi ts.  The Fund 

20 makes donations to a number of individuals and no nprofits each 

21 year and does not consider advocacy undertaken by  grantees to 

22 be Fund advocacy. 

23 Do you see that? 

24 A Yes, I do.

25 Q Is it your understanding, sir, that the payments  to Rider
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 1 were not identified previously because they were donations to

 2 somebody else and not Fund For Animals' expenses?

 3 A Yes, that's correct.

 4 Q And that was what you indicated under penalty of  perjury

 5 in response to the Court's August order?

 6 A Yes, that's right.

 7 Q Sir, please turn to Exhibit 25.

 8 THE DEPUTY CLERK:  Could Your Honor excuse me.  

 9 Could you please just slow down a little bit for the 

10 court reporter. 

11 MR. GASPER:  Sure.

12 Q    (BY MR. GASPER)  Mr. Markarian, on page 31 o f your

13 June 2004 interrogatory responses, you answer Int errogatory No.

14 21, I would like to direct your attention to page  33.  Are you

15 on page 33, sir?

16 A Yes.

17 Q Do you see in the middle of the page it says, (r eading)

18 The Fund made a donation to the Captive Wild Anim al Protection

19 Coalition of $2,000 in 2003?

20 A Yes.

21 Q And so that was included in your 2004 interrogat ory

22 responses; is that correct?

23 A That's right.

24 Q Mr. Markarian, has Fund For Animals instructed i ts

25 employees to preserve all documents relevant to t his
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 1 litigation?

 2 A Yes, it did, in 2005, I believe.

 3 Q 2005.  Was that the first time employees were in structed

 4 to preserve documents?

 5 A Yes, I believe so.

 6 Q Have FFA employees been instructed to preserve a ll

 7 documents concerning payments to Mr. Rider?

 8 A Yes.

 9 Q When was that?

10 A I don't recall.

11 Q Have HSUS employees been instructed to preserve all

12 documents relating to payments to Mr. Rider?

13 A Yes.

14 Q When was that?

15 A I believe in 2007.

16 Q Sir, what, if anything, have you done to prepare  for your

17 testimony since taking the stand on March 6 th ?

18 A I -- I read the transcript from the March 6 th  portion of

19 my testimony and I re-read some of our interrogat ory

20 responses.

21 Q Did you review any documents, other than the

22 interrogatory responses?

23 A My transcript.  I believe that's it.

24 Q Did you speak to anyone about your testimony eit her on

25 March 6 th  or today?
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 1 A I asked Roger Kindler if we were allowed to prep are for

 2 today's hearing and he informed me that we could not discuss

 3 my testimony but that I should feel free to revie w the

 4 documents on my own.

 5 Q Thank you.  And did you discuss your testimony w ith

 6 anyone other than Roger Kindler?

 7 A No, I didn't.

 8 MR. GASPER:  Thank you.  Your Honor, we have noth ing

 9 further.

10 THE COURT:  Take a break.  Resume at 11:00 o'cloc k.

11 Do not discuss your testimony with anyone, sir.

12 THE DEPUTY CLERK:  All rise.

13 (A BRIEF RECESS WAS TAKEN.)

14 THE DEPUTY CLERK:  Okay.  Please remain seated

15 everyone.  Court is back in session.

16 THE COURT:  Cross-examine.  Mr. Markarian, where are

17 you?

18 MR. GLITZENSTEIN:  Thank you, Your Honor.

19 CROSS-EXAMINATION 

20 BY MR. GLITZENSTEIN:  

21 Q Good morning, Mr. Markarian.

22 A Good morning.

23 Q And other than that conversation you referred to  with

24 Mr. Kindler, is it correct, just to make sure we all

25 understand it, you have had no conversations with  any of your
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 1 counsel since your March 2008 testimony?

 2 A That's correct.

 3 Q Mr. Markarian, can you turn to the black binder,  which

 4 was Plaintiffs' Exhibit Volume II.

 5 MR. GLITZENSTEIN:  Your Honor, this was referred to

 6 in the initial examination, and this is what's be hind Tab D.

 7 THE COURT:  "B" as in boy?

 8 MR. GLITZENSTEIN:  Excuse me, "D" as in dog.

 9 Q    (BY MR. GLITZENSTEIN)  And you were asked qu estions about

10 this set of documents.  Mr. Markarian, is it your  

11 understanding that these documents are documents that were 

12 produced by the Fund For Animals in response to t he discovery 

13 request in Judge Sullivan's order? 

14 A Yes.

15 MR. GLITZENSTEIN:  Your Honor, I would like to mo ve

16 the admission of this set of documents.  I believ e we're up to

17 Plaintiffs' Exhibit 8.

18 THE COURT:  Hearing no objection, they're admitte d.

19 (PLAINTIFFS' EXHIBIT 8 ADMITTED.)

20 Q    (BY MR. GLITZENSTEIN)  Mr. Markarian, could you return --

21 I think you were asked about this.  It is Defenda nts'

22 Exhibit 45.

23 MR. GLITZENSTEIN:  Your Honor, I know this gets a

24 little unwieldy, but this is Defendants' set of e xhibits which

25 I think is the white binder.  We're using those.
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 1 Q    (BY MR. GLITZENSTEIN)  Do you still have tho se?

 2 A I don't have those up here any longer.

 3 MR. GLITZENSTEIN:  May I approach, Your Honor?

 4 THE COURT:  Certainly.

 5 MR. GLITZENSTEIN:  I believe this was already

 6 admitted into evidence, Your Honor.

 7 THE COURT:  Yeah.

 8 Q    (BY MR. GLITZENSTEIN)  And if you take a loo k,

 9 Mr. Markarian, there is a declaration that you su bmit in a

10 declaration from Ms. Berg?

11 A Berge.

12 Q Berge.  Who is identified as the controller of H SUS?

13 A Yes.

14 Q And if you look over at page 2 through 3 of her

15 declaration, there is a description of a 3,000-do llar payment

16 to the Wildlife Advocacy Project made in July 200 5.  Do you

17 see that?  I think specifically paragraph 9 refer s to the

18 specific payment.

19 A Yes, I see it.

20 Q Okay.  Does this declaration accurately reflect your

21 understanding about the efforts to find documenta tion as to

22 that particular payment?

23 A Yes.  The Humane Society of the United States' a ccounting

24 department processes about 23,000 or more checks per year, and

25 best efforts are made to retain documentation on each check
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 1 that's processed.  We do not have documentation o n this

 2 particular check.  Several staff of our accountin g department

 3 spent several hours searching in various location s where they

 4 felt it could have been misfiled, but they were u nable to

 5 locate it.

 6 Q Do you believe that a strenuous effort was made to find

 7 documentation concerning that payment?

 8 A Yes.  At great expense to the Humane Society of the

 9 United States, the organization made exhaustive e fforts to try

10 to find these documents.

11 Q Other than that payment, as described in that

12 declaration, do you believe that what's now been marked as

13 Plaintiffs' Exhibit 8 behind Tab D reflects all p ayments that

14 have gone to Mr. Rider, either directly or indire ctly

15 emanating from the Fund For Animals or the Humane  Society of

16 the United States?

17 A Yes, it does.

18 Q Do you believe that's true with a high degree of

19 confidence?

20 A Yes, I'm very confident that that's true.

21 Q And why can you say that?

22 A Because there have been numerous searches.  We h ave

23 searched several departments and the files of sev eral

24 employees multiple times, both print documents an d electronic

25 files, and we are confident that we've produced e verything in
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 1 our possession that relates to any payments to To m Rider.

 2 Q Do you believe the organization has expended sig nificant

 3 effort in taking -- taking -- excuse me -- carryi ng out that

 4 search in response to Judge Sullivan's August 200 7 order?

 5 A Yes.  I believe we've spent tens of thousands of  dollars

 6 in staff time and other resources to comply with the order.

 7 Q Would it be possible to estimate about how much staff

 8 time you've expended?

 9 A It's difficult to estimate because of the number  of staff

10 involved and the number of hours involved in thes e exhaustive

11 searches.

12 Q Do you believe that your search and effort to ca rry out

13 the terms of the order diverted the organization' s attention

14 away from other matters that it was engaging in?

15 A Yes, it absolutely diverted our attention from o ur

16 programmatic mission to protect animals.

17 Q So why did you carry -- Why did you do that at t he

18 expense of the programmatic mission?

19 A Because we felt it was necessary to comply with the

20 Court's order.

21 Q Did you -- do you believe that both the Fund For  Animals

22 and Humane Society did thorough searches for docu ments

23 responsive to their respective discovery requests ?

24 A Yes, both organizations conducted exhaustive sea rches in

25 response to these requests.
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 1 Q Is it your opinion that both organizations carri ed out

 2 good faith searches and efforts to implement Judg e Sullivan's

 3 order?

 4 A Yes, it is.

 5 Q And Judge Facciola's order?

 6 A Yes, it is.

 7 Q Mr. Markarian, if you could turn in Defendants' volume --

 8 unfortunately, I think it's a different volume wi th

 9 Defendants' exhibits, and I'm going to ask you to  take a look

10 at the interrogatory responses again.  

11 MR. GLITZENSTEIN:  Which, Your Honor, were referr ed

12 to before, and they are Exhibits 25, 26, 27 and 2 8 of

13 Defendants' exhibits.

14 A I don't have that --

15 Q    (BY MR. GLITZENSTEIN)  Do you have that volu me?

16 A -- binder.

17 MR. GLITZENSTEIN:  May I approach, Your Honor?

18 THE COURT:  Yes.

19 A 25, you say?

20 Q    (BY MR. GLITZENSTEIN)  Actually, Mr. Markari an, if you

21 could first look at No. 27, which you were asked about.  And

22 take a look, if you could, at Interrogatory No. 2 1.  It's page

23 11 of the response.

24 A Yes.

25 Q And if you could actually read the interrogatory  that is
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 1 being posed there, I'd appreciate that.

 2 A The -- the question?

 3 Q Yes, please.

 4 A (Reading)  Identify each resource that you have expended

 5 from 1997 to the present in advocating better tre atment for

 6 animals held in captivity, including animals used  for

 7 entertainment purposes as alleged in the complain t, including

 8 the amount and purpose of each expenditure.

 9 Q Okay.  Now, between pages 11 and 14 in response to that

10 interrogatory, did the Fund attempt to identify a ll

11 expenditures that went to Mr. Rider either direct ly or

12 indirectly?

13 If you want to take some time to read through tho se 

14 pages and give a complete answer, that would be a ppreciated. 

15 A Yes.  The Fund For Animals provided details here  about

16 two payments that were made directly to Mr. Rider  in 2004, and

17 additionally, to payments that were made to the W ildlife

18 Advocacy Project as contributions for its advocac y and public

19 education work on the issue of treatment of eleph ants held in

20 captivity, understanding that some of those funds  may have

21 been used to support Mr. Riders' media campaign o n circus

22 issues.  

23 And we also detailed on several occasions in 2001 , 

24 2002, and 2003, the Fund provided funds indirectl y to 

25 Mr. Rider through reimbursements to Meyer Glitzen stein. 
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 1 Q Do you believe that this represents, since you'r e the

 2 person who signed the interrogatory answers, a go od faith

 3 effort to identify all of the expenditures that w ent to

 4 Mr. Rider either directly or indirectly?

 5 A Yes, I believe it's a complete accounting of exp enditures

 6 that went from a Fund For Animals either directly  or

 7 indirectly to Mr. Rider.

 8 Q Do you believe that that's true with a high degr ee of

 9 confidence?

10 A Yes, absolutely.

11 Q And why can you say that?

12 A Because we've searched exhaustively for our reco rds of

13 any payments that were made to Mr. Rider or to ot her

14 organizations in relation to Mr. Rider's efforts and we

15 believe that this is the extent of all payments t hat have been

16 made back to 2001.

17 Q Did you come across any payments in your search for

18 documents and other materials and exclude them fr om your

19 answer?

20 A We did -- we did come across one payment from th e Humane

21 Society of the United States to the Wildlife Advo cacy Project.

22 There was a grant related to work to protect mana tees.  We did

23 not feel that that was responsive because it had no relation

24 to Mr. Rider or to circus related issues.

25 Q Is that the only one you can think of?
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 1 A That's the only one I can think of.

 2 Q Now, if you would turn over to Exhibit 28, which  is a

 3 supplemental interrogatory response, and can you read actually

 4 what Interrogatory No. 19 asks for?

 5 A (Reading)  Describe each communication you have had since

 6 1996 with any other animal advocates or animal ad vocacy

 7 organizations about the presentation of elephants  in circuses

 8 or about the treatment of elephants at any circus , including

 9 Ringling Brothers and Barnum & Bailey Circus.

10 Q All right.  And again, looking at No. 21, if you  can take

11 a look at the end of that answer that you provide d in response

12 to that interrogatory, could you read the last li ne of that

13 response?  And that's over on page 8.

14 A (Reading)  Since those responses were submitted,  the Fund

15 has provided no additional funds for the media an d public

16 education campaign, either directly or indirectly .

17 Q Okay.  And it also refers to your September 2007

18 responses as reflecting the funding.  Is that sti ll your

19 understanding that that was an accurate response?

20 A Yes, that's my understanding.

21 MR. GLITZENSTEIN:  Your Honor, not to belabor the

22 interrogatory issue overly much, there were refer ences, I

23 think, to several sets of the interrogatory answe rs, and it

24 seems to me that the most efficient thing to do, with the

25 Court's permission, is simply to have admitted in to
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 1 evidence -- I don't believe any of the actual int errogatory

 2 answers were formally admitted into evidence when  they were

 3 referred to.  And just for purposes of clarity, t hese would be

 4 Defendants' Exhibit 25, Defendants' Exhibit 26, D efendants'

 5 Exhibit 27, and Defendants' Exhibit 28, and we wo uld simply

 6 move to have those admitted into evidence, and th en obviously

 7 the parties can make whatever arguments later as to what they

 8 cover or don't cover.

 9 THE COURT:  Hearing no objection, they will be

10 admitted.  25 through 28 are admitted.

11 (DEFENDANTS' EXHIBITS 25 THROUGH 28 ADMITTED.)

12 Q    (BY MR. GLITZENSTEIN)  Just for purposes of clarity, you

13 testified a moment ago about your overall search for documents.

14 Do you believe you engaged in a conscientious, go od 

15 faith search for e-mails in response to Judge Sul livan's 2007 

16 order? 

17 A Yes, I do.

18 Q And did the organization spend a considerable pe riod of

19 time on that search, in particular?

20 A Yes, it did.

21 THE COURT:  Mr. Markarian, be more specific.  How

22 did you conduct the search of e-mails?  On a serv er basis,

23 individual basis, computer basis, how did you do it? 

24 THE WITNESS:  We asked individual staff members w ho

25 had been involved in this litigation or who may h ave had some

Case 1:03-cv-02006-EGS   Document 304   Filed 06/05/08   Page 73 of 168



    74

 1 communication with Mr. Rider, because they worked  on circus

 2 related issues or captive elephant issues, to sea rch their

 3 individual e-mail files.

 4 THE COURT:  And the search was -- how was that

 5 conducted?  By each individual?

 6 THE WITNESS:  It was conducted by each individual .

 7 THE COURT:  And could you be more precise as to w hat

 8 they were told to search for.

 9 THE WITNESS:  They were told to search for any

10 electronic files that related to Mr. Rider, payme nts to

11 Mr. Rider or to this litigation.

12 THE COURT:  And after they did so, who got the

13 results of their search?  Where did the results g o?

14 THE WITNESS:  To our attorneys.

15 THE COURT:  Did you filter them before they went to

16 the attorneys?

17 THE WITNESS:  No, I did not.

18 THE COURT:  So they went from the staff to the

19 attorneys?

20 THE WITNESS:  That's correct.

21 THE COURT:  By e-mail also?

22 THE WITNESS:  I'm not sure, Your Honor.  They may

23 have printed the documents.

24 THE COURT:  Thank you, sir.

25 Q    (BY MR. GLITZENSTEIN)  Mr. Markarian, if you  had
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 1 recollected any particular document that had been  destroyed or

 2 lost, would you have identified that in your decl aration that

 3 you filed regarding document retention that Judge  Sullivan

 4 ordered you to file?

 5 A Yes, I would have.  I was not aware of any parti cular

 6 documents that would have been discarded or destr oyed.

 7 MR. GLITZENSTEIN:  I have nothing further, Your

 8 Honor.

 9 THE COURT:  Thank you, sir.

10 Any redirect? 

11 MR. GASPER:  No redirect, Your Honor.

12 THE COURT:  You may step down, sir.  Thank you fo r

13 your time.

14 THE WITNESS:  Thank you.

15 MR. GLITZENSTEIN:  Your Honor, I just want to mak e

16 sure that my colleagues that represent HSUS --

17 MR. STOWE:  No questions.

18 THE COURT:  Thank you.  Call your next witness,

19 please.

20 MS. JOINER:  Call Cathy Liss, Your Honor.

21 THE COURT:  Ms. Liss, please.

22 MR. GASPER:  Your Honor, may I approach the stand  to

23 retrieve our exhibits?

24 THE COURT:  You may.

25 MR. GASPER:  Thank you.
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 1 THE COURT:  Ms. Liss, take the stand, please.

 2 (WITNESS SWORN BY THE DEPUTY CLERK.)

 3 CATHY LISS, 

 4 having been duly sworn, testified as follows: 

 5 DIRECT EXAMINATION 

 6 BY MS. JOINER:  

 7 Q Good morning, Ms. Liss.  

 8 A Good morning. 

 9 Q Would you state your name for us, please, and sp ell your

10 last name.

11 A Yes.  My name is Cathy Liss, spelled Cathy with a "C" and

12 last name is Liss, L-I-S-S.

13 Q What is your position at the Animal Welfare Inst itute?

14 A I currently serve as its president.

15 Q And how long have you held that position?

16 A Since 2002.

17 Q And did you have any position with the Animal We lfare

18 Institute prior to that?

19 A Prior to that I served as executive director and  various

20 positions previous to that.  I've been with the g roup about 25

21 years.

22 Q Okay.  How long were you the executive director?

23 A My best recollection would be at least 10 years.

24 Q Okay.  Did AWI ever have any communications with  any of

25 the co-Plaintiffs in this case regarding funding for

Case 1:03-cv-02006-EGS   Document 304   Filed 06/05/08   Page 76 of 168



    77

 1 Mr. Rider?

 2 A Sorry, could you repeat the question?

 3 Q Sure.  Did -- I'm sorry.  If I use AWI to mean A nimal

 4 Welfare Institute, is that okay?

 5 A Sure.

 6 Q Did AWI ever have any communications with any of  the

 7 co-Plaintiffs in this case regarding funding for Mr. Rider?

 8 A Yes.

 9 Q And when did those begin?

10 A To the best of my knowledge, sometime maybe 2001 .

11 Q And were those communications oral or written or  both?

12 A It might vary.  Whatever we had, we certainly pr ovided.

13 For the most part, I guess there were a lot of or al

14 discussions, but certainly any monies provided, t here were

15 records maintained for that, and those have been provided to

16 the Court.

17 Q Were the oral discussions in person?

18 A Okay.  And sorry, could you give the full breadt h of the

19 question so I make sure I answer properly.

20 Q Sure.  Well, I think you just said that they wer e both.

21 Regarding communications for Mr. Rider's funding,  there were

22 oral communications as well as records, right?

23 A There could be some of both, but are you speakin g between

24 whom?  That's what I'm not clear on.

25 Q Okay.  Well, maybe we can flush it out a little bit.
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 1 A Sure.

 2 Q You said that these communications started in

 3 approximately 2001.

 4 A That's correct.

 5 Q And did you participate in them in 2001?

 6 A Yes.

 7 Q Okay.

 8 A Around 2001 or 2002.  I couldn't be sure about t he exact

 9 time.

10 Q Did you have any conference calls regarding fund ing for

11 Mr. Rider?

12 A I guess what I'm not clear on is there was a tim e when we

13 provided some support directly to Mr. Rider for h is media

14 efforts, and whether that's what you're referring  to, that's

15 what I'm not clear about.

16 Q I see.  Okay.  So are you meaning that there wer e

17 communications that AWI had directly with Mr. Rid er?

18 A Yes.

19 Q Okay.  And did those communications begin in 200 1?

20 A I couldn't speak to all of them because some may  have

21 well been with Christine Stevens, the founder and  president of

22 the organization.  As far as myself, the earliest  recollection

23 would be around 2002, and yes, that would be by p hone.

24 Q And how frequently did you talk with Mr. Rider b y phone?

25 A Myself, not very often.  A few times.
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 1 Q A few times total since 2002?

 2 A 2002 to the present or --

 3 Q Okay.  Well, you said "a few times," so I'm tryi ng to

 4 figure out, did you mean a few times in 2002?

 5 A Over around 2002, I would guess.  It's been a lo ng time.

 6 It's hard for me to really say, given the length of time.

 7 Q Okay.  Have those conversations that you started  having

 8 with Mr. Rider in 2002, have they continued to th e present?

 9 A No, really since Tracy Silverman came on and joi ned the

10 Animal Welfare Institute, she has been the one to  primarily be

11 in touch with and communication with Tom Rider.

12 Q Okay.  And I believe that Ms. Silverman started with AWI

13 in February of 2005?

14 A Yes, that's correct.

15 Q Okay.  So then would it be accurate that you had  your

16 conversations with Mr. Rider from the period 2002  to 2005?

17 A And Christine Stevens, as I say, might well have , but...

18 Q Okay.  And those conversations were over the pho ne?

19 A Yes.

20 Q And you discussed funding with Mr. Rider during those?

21 A We discussed providing support to enable him to cover

22 expenses to do media at various locations.

23 Q So would he call you and ask for funding; is tha t how it

24 worked?

25 A He might have.  He was following the circus arou nd
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 1 working to get media.  We are a small organizatio n and don't

 2 have a media department, so he was really an idea l person to

 3 engage in this, having witnessed things firsthand , and may

 4 have just needed support to get from one location  to another

 5 to follow the circus, might have some good media leads he was

 6 hoping to follow up on.  Alternatively, if we had  leads, we

 7 might recommend something.

 8 Q Did you have any written communications with Mr.  Rider

 9 regarding his funding?

10 A No, not with him, that I recall.  I mean, he was

11 traveling, so typically there wouldn't be written  and I don't

12 believe he's ever had a computer.

13 Q Now, did you also say that you, during this peri od, 2002

14 to 2005, were you funding him directly, did you s ay that?

15 A We did provide some modest support to him direct ly to

16 enable him to travel, yes.

17 Q And --

18 A And again, the documentation regarding that has been

19 provided.

20 Q Okay.  And how did you make payments to Mr. Ride r?

21 A I have to think if I can recall how it was actua lly done.

22 Actually, initially, I couldn't -- I can't recall  how it was

23 done.  Are you talking about over the length of t ime or again,

24 what time period, at least initially?

25 Q Well, when AWI funded Mr. Rider directly, were t hose
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 1 payments, for example, made by cash, by check, by  -- what were

 2 the means of payment?

 3 A All right.  I believe some were by check.  I mea n,

 4 whatever documentation we have for the means to p rovide it,

 5 again, was provided.  There were checks.  We prov ided copies

 6 of those checks.

 7 Q Okay.  So -- now, setting aside Mr. Rider.  The other

 8 co-Plaintiffs in the case, the Fund For Animals a nd the

 9 Animal -- excuse me -- the ASPCA, did you have an y

10 communications with them regarding funding for Mr . Rider?

11 A Over the course of time related to his work on m edia,

12 yes.

13 Q And when did those communications begin?

14 A I really don't recall.

15 Q Would they have occurred, for example, before

16 Ms. Silverman arrived in 2005?

17 A Yes.

18 Q Okay.  Would they have occurred with Ms. Stevens ?

19 A That, I couldn't speak to Ms. Stevens' involveme nt.

20 Q Okay.

21 A And she passed away in late 2002, so...

22 Q So at this point you're not sure when your commu nications

23 with the other organizational Plaintiffs began re garding the

24 funding for Mr. Rider?

25 A That's correct.  I mean, I would -- it would be a guess,
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 1 so I really couldn't say.

 2 Q Were those communications with the other organiz ational

 3 Plaintiffs over the phone?

 4 A Yes.

 5 Q Were they conference calls?

 6 A Yes.

 7 Q Do you remember how frequently you had them?

 8 A No.

 9 Q Are you able to approximate on a monthly basis?

10 A Not very often, that I can recollect.

11 Q And were there ever any e-mails or other documen tation

12 that you communicated with the organizational Pla intiffs

13 regarding funding for Mr. Rider?

14 A Again, all documents that we were able to come u p with

15 from the organization were provided to counsel.  All documents

16 related to any possible funding that went to Mr. Rider were

17 provided to the Court.

18 Q And when were those documents provided to your c ounsel?

19 A I mean, sometime prior to when they were due in the

20 court.

21 Q Did you participate in trying to gather document s to turn

22 over to your counsel?

23 A Yes, prior to the time that Tracy Silverman was on our

24 staff, yes.

25 Q Do you remember the other persons who participat ed in the
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 1 telephone calls that you had regarding funding fo r Mr. Rider?

 2 A Since I wouldn't be able to recollect the specif ic phone

 3 conversation, you know, it would be guesswork.  I  mean, there

 4 were principal people involved over time.

 5 Q Do you remember the name of any person who was o n any of

 6 those phone calls that you had regarding funding for

 7 Mr. Rider?

 8 A It would have been -- I mean, regarding media di scussions

 9 would have been Mike Markarian and Lisa Weisberg.

10 Q And after Ms. Silverman arrived, did you partici pate in

11 any other telephone calls with the organizational  Plaintiffs

12 regarding funding for Mr. Rider?

13 A I may have participated in one as a transition t o Tracy

14 assuming the responsibilities.

15 Q And do you remember anything about the funding f or

16 Mr. Rider that was discussed during your phone ca lls that you

17 had with Mr. Markarian and Ms. Weisberg?

18 A No.  Again, any media related discussions had to  do with

19 the strategy for where we might have different me dia

20 connections or which locations might best serve u s.

21 Q Okay.  Was Mr. Rider ever on any of these phone calls

22 when you were talking to Ms. Weisberg or Mr. Mark arian?

23 A Not that I can recall, no.

24 Q Okay.  Did you make any notes of those conversat ions?

25 A Not that I recall, no.  If there were any such n otes, it
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 1 was provided to counsel.

 2 Q So you're not sure whether you made them?

 3 A As I said, to the best of my recollection, no.

 4 Q Okay.  Did you make any notes of your conversati ons with

 5 Mr. Rider?

 6 A No.  To the best of my recollection, no.

 7 Q Okay.  And did AWI ever have any communications with

 8 anybody from the Wildlife Advocacy Project regard ing funding

 9 for Mr. Rider?

10 A Yes.  I mean, I recall having received a written  proposal

11 regarding media.

12 Q Were there any other written communications that  you had

13 with the Wildlife Advocacy Project regarding Mr. Rider's

14 funding?

15 A Perhaps, if support was provided for media effor ts, there

16 would have been acknowledgment of that support.

17 Q I'm sorry, could you repeat that?

18 A If there was support provided for media.

19 Q And when you say "support for media," what do yo u mean?

20 A To cover expenses associated with doing media ev ents

21 around various circus performances.

22 Q Financial support, is that what you mean?

23 A Yes.

24 Q Okay.  Did you ever have any e-mail communicatio ns with

25 anybody at the Wildlife Advocacy Project regardin g Mr. Rider's
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 1 funding?

 2 A Not that I recall, no.

 3 Q Okay.  And did you ever have any oral communicat ions with

 4 anybody at the Wildlife Advocacy Project regardin g Mr. Rider's

 5 funding?

 6 A I imagine that might have been but there wouldn' t be

 7 specific discussions that I would recall.

 8 Q Do you know the time frame when you started havi ng those

 9 discussions with the Wildlife Advocacy Project?

10 A No, other than that it was likely the time perio d between

11 2002 and Tracy at 2005, somewhere within there, b ut I couldn't

12 say when.

13 Q Did you continue to have those conversations aft er

14 Ms. Silverman arrived in 2005?

15 A I did not, no.

16 Q Okay.  And did you take any notes of your conver sations

17 with the Wildlife Advocacy Project?

18 A No.

19 Q And who from the Wildlife Advocacy Project did y ou talk

20 to?

21 A I would -- Sorry.  It's just been so long.  It's  hard to

22 tell.  It might have been Kathy Meyer, but I coul dn't say.

23 Q Was there anybody else, other than Ms. Meyer, at  the

24 Wildlife Advocacy Project that you would have tal ked to?

25 A Not that I recall.
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 1 Q And did AWI ever have any communications with an ybody

 2 from the Humane Society of the U.S. regarding fun ding for

 3 Rider?

 4 A No.  It was the Plaintiffs in the suit.

 5 Q Okay.  I need to get you a binder.  I would like  to turn

 6 to FEI Exhibit 51.

 7 MS. JOINER:  May I approach, Your Honor?

 8 THE COURT:  Yeah.

 9 Q    (BY MS. JOINER)  Would you take a moment to look at that,

10 and let me know when you're ready, please.  Are y ou ready?

11 A Sure.

12 Q Okay.  Do you recognize Exhibit 51?

13 A No.

14 Q Okay.  If you look at the middle of the page, th is is --

15 this is dated November 5 th , 2003, and in the "to" line, it

16 says, "Cathy Liss," and has the address "cathy@aw ionline.org."

17 Was that your e-mail address?

18 A Yes, it is.

19 Q At that time?

20 A Yes, it is.

21 Q And it is still?

22 A Yes, it is.

23 Q Okay.  Do you have any reason to believe why you  would

24 not have received this?

25 A No.

Case 1:03-cv-02006-EGS   Document 304   Filed 06/05/08   Page 86 of 168



    87

 1 Q Okay.  Do you know whether you received any othe r e-mails

 2 regarding funding for Mr. Rider?

 3 A No.  Again, if there were any documents related to the

 4 case, they would have been provided.

 5 Q When did you take -- first take steps to save yo ur

 6 documents for this case?

 7 A From the time the suit was filed.

 8 Q And by that do you mean 2000 --

 9 A I should say I regularly save e-mails, period.

10 THE COURT:  I'm sorry, Ms. Liss, could you say th at

11 again?

12 THE WITNESS:  Sure.  I typically save e-mails.  I 'm

13 a hoarder that way, I guess.

14 Q    (BY MS. JOINER)  Okay.  So you typically sav e your

15 e-mails.  That's your practice, right?

16 A That's correct.

17 Q And from the time this suit was filed when you s aid that,

18 did you mean 2000?

19 A I would guess from about that time forward, yes,  if there

20 were e-mails.

21 Q Okay.  Did you save this particular e-mail?

22 A As I said, clearly it was sent to me.  I get a t remendous

23 volume of e-mails, both as executive director and  perhaps more

24 so as president, so I don't recall having seen it , but clearly

25 it came in.  I believe it references a fundraisin g report that
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 1 I am familiar with.

 2 Q Okay.  Did you search your e-mails to produce th em for

 3 this case?

 4 A Yes, yes, absolutely.

 5 Q And was this one of them that you found when you  searched

 6 your e-mails?

 7 A I don't believe so, but if I had, I provided it to

 8 counsel.  Whatever I found, I provided to counsel .

 9 Q Are you familiar with the AWI documents that cou nsel

10 produced to the Defendant in this case?

11 A Not the full breadth of documents provided, no.

12 Q Okay.  And the Lisa Weisberg that's listed on th e "to"

13 line in this e-mail is the same Lisa Weisberg tha t you

14 previously said you had telephone conversations w ith, correct?

15 A Yes.

16 Q And the same for Mr. Markarian that's listed the re as

17 well?

18 A Yes.

19 Q Okay.  Is it your testimony that you don't have any other

20 e-mails regarding funding for Mr. Rider?

21 A All I can again reiterate is whatever I possibly  could

22 find, I provided to counsel.  I engaged in a good  faith effort

23 to find everything I might have conducting the br oadest

24 possible search I could for documents.

25 Q What kind of documents were you searching for?
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 1 A I would enter various search terms and look for anything

 2 related to what was requested.

 3 Q And what were the search terms that you used?

 4 A I might not be able to recall the full breadth o f search

 5 terms but certainly obvious ones, that would be " Ringling,"

 6 "elephants," "Rider," "circus."

 7 Q And then, as the documents that you found as a r esult of

 8 those search terms, you then provided to your cou nsel; is that

 9 correct?

10 A That's correct.

11 Q AWI is a 501(c)(3) tax exempt group; is that rig ht?

12 A That's correct.

13 Q Okay.  Do you have audited financial statements?

14 A Yes, we do.

15 Q Okay.  Does AWI have an accountant?

16 A Yes, we do.

17 Q And what about auditors?

18 A They conduct the audit.

19 Q Okay.  Does the accountant prepare AWI's tax ret urns?

20 A Yes.

21 Q Okay.  If you could look now at FEI53, please.

22 THE COURT:  Is that 53?

23 MS. JOINER:  Yes, sir.

24 THE COURT:  You having difficulty finding it, ma' am?

25 THE WITNESS:  It just seemed to be multiple pages ,
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 1 so I didn't know if I was supposed to look for a certain page

 2 in there.

 3 Q    (BY MS. JOINER)  Yes, have you found Documen t 53?

 4 A Yes.

 5 Q Okay.  What is this document?

 6 A It's a 994.

 7 Q Okay.  Is this AWI's tax return for the period J uly 1,

 8 2000 through June 30 th , 2001?

 9 A Yes, it is.

10 Q Okay.  And if you look at 9952, at the bottom, h ave you

11 found that page?

12 A Yes.

13 Q It says, (reading)  The books are in the care of  Shirley

14 Avnet located at 1501 Broadway, New York, New Yor k.

15 A Yes.

16 Q Who is Shirley Avnet?

17 A She was our bookkeeper at that time.

18 Q Is she still the bookkeeper now?

19 A No, she's retired.

20 Q Okay.  Did somebody take her job?

21 A Yes, out of our headquarters in Alexandria.

22 Q Okay.  And who does that now?

23 A Actually, in the interim, we had an individual J ill, and

24 we have a new woman who just started a few weeks ago, Regina.

25 Q Okay.  So when you say Jill, is that Jill Umphle tt?
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 1 A Yes.

 2 Q And how long was Jill Umphlett the bookkeeper?

 3 A I would imagine a few years.  Actually, before h er, was

 4 also a Susan Tomiak Millward.

 5 Q Susan Millward before Jill Umphlett?

 6 A Yes.  She was the one who transitioned from -- a fter

 7 Shirley.

 8 Q Okay. 

 9 A When I say "transition," that's moving records d own from

10 New York to the D.C. area.

11 Q Okay.  Then if you would turn next please to 996 7.  If I

12 understood you correctly, Ms. Avnet's records wer e sent down

13 to Ms. Millward; is that right?

14 A That's correct.

15 Q Okay.  Have you found 9967?

16 A Yes, I have.

17 Q Okay.  I wanted to direct your attention to Stat ement 6,

18 which is "Cash, Grants and Allocations," which be gins on 9967.

19 A Yes.

20 Q And then you turn over to the next page, 9968.

21 A Yes.

22 Q And do you see the last listing there, it says u nder the

23 column -- you have to look at the page before you  get the

24 column, but under the column of classification it  says,

25 "Environmental," and then donor's name, "Tom Ride r," donee's
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 1 relationship, "none," and for the amount of $1,10 2.

 2 A Yes.

 3 Q You see that?

 4 A Uh-huh.

 5 Q Okay.  This is spelled "R-Y-D-E-R," but that's t he same

 6 Tom Rider that is the co-Plaintiff in the case?

 7 A Yes.

 8 Q Okay.  And how was this 1,102-dollar distributio n payment

 9 to Mr. Rider made?

10 A I couldn't speak to that.  Certainly this was pr ovided

11 demonstrating the monies were provided to Tom to cover

12 expenses.  I can't say more than that.

13 Q Okay.  So do you know where the underlying docum entation

14 is regarding these funds?

15 A Likely that answer rests with Christine Stevens.

16 Q Okay.

17 A But certainly we went through an exhaustive sear ch and

18 provided whatever documents we could.

19 Q Does AWI no longer have Ms. Stevens' files?

20 A We have all the files, yes.

21 Q Did anybody search her files?

22 A Sorry.  We are founded in 1951.  We have extensi ve files.

23 Yes, we certainly had a thorough and exhaustive s earch for all

24 materials.

25 Q Okay.  So in Ms. Stevens' files, were there any of the
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 1 documents related to this 1100-dollar payment mad e to

 2 Mr. Rider?

 3 A No.

 4 Q So you're not able to say at this time whether t his was

 5 one payment or multiple payments?

 6 A That's correct.

 7 Q And you're not able to say at this time how thes e

 8 payments were made?

 9 A That's correct.

10 Q And you're not able to say at this time where th e

11 receipts are for these payments?

12 A If there were receipts, I couldn't even say that .

13 Q Okay.  Who at AWI knew about the payments to Mr.  Rider?

14 A From the beginning through to the present?

15 Q That's correct.

16 A In the beginning, while Christine was alive, it would be

17 either Christine or myself as individuals authori zed to make

18 payments, and following her death, it would be my self.  And

19 once Tracy Silverman was on board, likely she wou ld know.

20 Q Were there any other individuals at AWI that kne w about

21 the payments?

22 A Obviously, the bookkeepers from whom these recor ds came.

23 Q Are those the persons that we just identified?

24 A Yes.

25 Q Are there any others?
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 1 A That's the only bookkeepers we've had.

 2 Q And who at AWI had the ability to authorize the payments

 3 to Mr. Rider?

 4 A Again, as I said, either Christine Stevens or my self.

 5 Q Does AWI have a board of directors?

 6 A Yes, it does.

 7 Q And were they advised of the payments to Mr. Rid er?

 8 A No.  That generally, as I understand it, in my w orking

 9 relationship with the board, is for very small su ms of money.

10 It's not something that I would go to the board a bout.

11 Q I'm not sure I understood that.  For you only ha ve to go

12 to the board if it's a large sum of money?

13 A That's correct.  There were generally various ac tivities

14 in the breadth of activities and trust my judgmen t currently

15 as president and previously Christine's judgment as president.

16 Q Okay.  So you -- did you attend the board meetin gs for

17 AWI?

18 A Yes, I did.

19 Q Okay.  So there were never any discussions about  payments

20 to Mr. Rider at the board meetings?

21 A Not to my recollection.  And again, part of the search

22 that we did included minutes of AWI board of dire ctor

23 meetings.

24 Q Okay.  This -- these payments that are reflected  here in

25 Exhibit 53, is that the first time that payments were made to
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 1 Mr. Rider by AWI?

 2 A To the best of my recollection, yes.

 3 Q Okay.  So they would have began in 2000 sometime ?

 4 A This is for 2000, 2001, so sometime during that time

 5 period.

 6 Q Okay.  Did AWI ever issue a 1099 to Mr. Rider?

 7 A Not that I'm aware of.  This was a grant, I beli eve.

 8 Q Okay.  I need to get you another book.  

 9 MS. JOINER:  If I can approach, Your Honor.

10 THE COURT:  Yeah.

11 Q    (BY MS. JOINER)  If you could turn to Tab C,  which a

12 compilation for the -- all transit of documents s o we can walk

13 through them.

14 A Okay.

15 Q And I'd like to turn to 9972, which is towards t he back

16 of this tab.

17 THE DEPUTY CLERK:  What tab?

18 MS. JOINER:  Tab C.

19 Q    (BY MS. JOINER)  And this is actually AWI992 7 and 9990 as

20 an excerpt from the July 1, 2004, to June 30 th , 2005 tax

21 return for AWI.  Do you see that?

22 A Yes.

23 Q Okay.  And then if you turn to the second page o f this

24 again, it indicates that AWI paid Mr. Rider $1,20 8.  Do you

25 see that?
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 1 A Yes, I do.

 2 Q And how were those payments made to Mr. Rider?

 3 A I couldn't say, unless there was the documentati on

 4 provided here.  For any checks that were made, co pies were

 5 provided.

 6 Q Okay.  At this time, are you able to say whether  that was

 7 one payment or multiple payments?

 8 A I couldn't say.

 9 Q And are you at this time able to say how those p ayments

10 were made, by what means?

11 A Again, the documentation was provided.  I would defer to

12 that over my recollection.

13 Q Okay.  And then, a couple of lines below that, i t

14 indicates that a payment was made to the Wildlife  Advocacy

15 Project in the amount of $8,000.  Do you see that ?

16 A Yes.

17 Q And those funds were for what purpose?

18 A For media work that was being done by Tom.

19 Q So just based on the two tax returns that we've looked at

20 so far, by June 30 th , 2005, AWI had paid over $10,000 either

21 directly or indirectly to Mr. Rider; is that corr ect?

22 A Yes.  Again, we don't have a PR department and v iewed

23 that as a tremendously good deal for getting pres s.

24 Q Okay.  And that amount was contrary to the depos ition

25 testimony that you gave back in May of 2005, isn' t it?
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 1 A I'd --

 2 MR. GLITZENSTEIN:  Your Honor --

 3 THE COURT:  Direct the witness' attention to the

 4 portion of the deposition which you claim impeach ed.

 5 MS. JOINER:  Certainly.  And let me back up to --

 6 I'll stick the notice in there as well, okay.

 7 Q    (BY MS. JOINER)  If you would turn first, pl ease, to

 8 FEI88.  I'm sorry, that's the white binder undern eath.

 9 A Okay.

10 Q Have you found that?

11 A Yes.

12 Q Okay.  Do you recognize this document?

13 A I have a notice of deposition.

14 Q Right.  It's the notice of deposition for the An imal

15 Welfare Institute, and if you turn about five pag es back,

16 there is an attachment that has the subject matte rs for

17 inquiry.  Do you see that?

18 A Yes.

19 Q Okay.  And there are a total of 20 different sub ject

20 matters; is that correct?

21 A Yes.

22 Q Okay.  No. 1 on those subject matters is all fin ancial

23 relationships between AWI and other Plaintiffs du ring the

24 relevant time period.  Do you see that?

25 A Yes.
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 1 Q It also included, at No. 14, AWI's communication s with

 2 any former employee, consultant or contractor of Defendant

 3 during the relevant time period.  Do you see that ?

 4 A Yes.

 5 Q And No. 15, subject matter was the circumstances

 6 surrounding an amount of any money or other form of

 7 remuneration, reimbursement for coverage for expe nses paid by

 8 any Plaintiff or any animal activist, any former employee,

 9 consultant or contractor of Defendant during the relevant time

10 period.  Do you see that?

11 A Yes.

12 Q Okay.  So if you would like to turn now to exhib it -- 

13 MS. JOINER:  If I can approach, Your Honor.

14 THE COURT:  Sure.

15 Q    (BY MS. JOINER)  Exhibit 32.

16 A Okay.  Are we done with this?

17 Q Set it right here.  32 in that one is the AWI de position

18 transcript.  Okay.  Have you found it?

19 A Yes.

20 Q All right.  You were the designated 30(b)6 witne ss for

21 AWI; is that correct?

22 A Yes, it is.

23 Q And this deposition occurred on May 18 th , 2005; is that

24 correct?

25 A Yes.
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 1 Q Okay.  If you look at page 9, lines 1 through 3,  it says,

 2 (reading)  Are you prepared to testify today abou t all of the

 3 topics that are on that list?  

 4 And the answer was, (reading)  Yes, I am.   

 5 Do you see that? 

 6 A Yes.

 7 Q Okay.  That was your testimony, correct?

 8 A Yes.

 9 Q And at that time you also believed that you were  familiar

10 with the topics in the notice?

11 A Yes.

12 Q Okay.  You testified at this deposition that AWI  had only

13 paid Rider --

14 THE COURT:  I want the line and the page.

15 MS. JOINER:  I'm sorry.

16 Q    (BY MS. JOINER)  Let's go to page 138, pleas e.  Have you

17 found it?

18 A Yes, I have.

19 Q Okay.  If you would take a look, please, at 138,  line 20

20 through 139, line 4.  So the question was asked a t page 138,

21 line 20, (reading)  Has Animal Welfare Institute ever paid any

22 money to -- ever paid Mr. Rider any money?

23 (Reading)  Answer, Yes.   

24 (Reading)  How much did they pay him?   

25 (Reading)  Answer, A couple of thousand dollars.   
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 1 (Reading)  Question, When was that? 

 2 (Reading)  Answer, Over the course of five years,

 3 roughly from 2000 forward.

 4 And then if you go down to page 139 at 17.  The

 5 question is asked, (reading)  Well, my question w as, when was

 6 the last time you made a payment to him?

 7 Line 19, (reading)  At some point in 2005.  I don 't

 8 recall the date specifically.

 9 (Reading)  Question, So within the last

10 four-and-a-half months?

11 (Reading)  Answer, Yes.

12 And then in page 140, the question is asked at li ne 

13 9.  Do you see that? 

14 A Yes.

15 Q Okay.  (Reading)  Tell me all the events for whi ch you

16 paid his transportation costs so he could go spea k.

17 (Reading)  Answer, I couldn't tell you.  It's not

18 very many.

19 (Reading)  Question, What do you mean by 'not ver y

20 many'?  How many are we talking about?

21 (Reading)  Answer, Given that it's $2,000 for hot el

22 and transportation, it doesn't go very far.  Mayb e three.

23 That was your testimony at the time? 

24 A Yes.

25 Q Right.  So you testified there were three-thousa nd
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 1 dollars' worth of payments to Mr. Rider, and we'v e just looked

 2 at tax returns that put that number at approximat ely 10,000?

 3 A My understanding was that this whole line of que stioning

 4 related to payments made directly from the Animal  Welfare

 5 Institute to Mr. Rider.  These were responses in relation to

 6 that.

 7 Q I see.  So you thought that, for instance, payme nts made

 8 from AWI to the Wildlife Advocacy Project would n ot be

 9 included?

10 A That's correct.

11 Q Okay.  And if we look back at those tax returns,  you

12 thought that the $8,000 to the Wildlife Advocacy Project was

13 not responsive to the question that was asked her e; is that

14 right?

15 A Correct.

16 MR. GLITZENSTEIN:  Your Honor, just for the recor d,

17 this was all recognized in response to Judge Sull ivan's 2007

18 order, so we can continue to talk about what was said in 2005

19 if Your Honor wants to allows this to continue, b ut in terms

20 of what we are here for, this is all acknowledged  in response

21 to the 2007 order we thought was the purpose of t his hearing.

22 THE COURT:  Thank you.  Proceed.

23 Q    (BY MS. JOINER)  If you would turn back, ple ase, to now

24 the black binder.  I am losing my binders.  Sorry .  

25 Okay.  If you would turn back to Tab C.  Have you  
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 1 found that? 

 2 A Yes.

 3 Q Okay.  I wanted to direct your attention to the very

 4 first four pages in that exhibit, so these are Ba tes labeled

 5 6494 through 6497.

 6 A Okay.

 7 Q Have you found those?

 8 A Yes.

 9 Q Okay.  Can you tell us the dates on these four c hecks?

10 A October 4 th , 2004; November 18 th , 2004; March 4 th ,

11 2005; and March 25 th , 2005.

12 Q And who signed these checks?

13 A I did.

14 Q All right.  And who are they payable to?

15 A Wildlife Advocacy Project.

16 Q And if you look at the November 18 th , 2004 check, which

17 is 6495, have you found that?

18 A Yes.

19 Q Okay.  What does the "for" line say?

20 A Tom Rider campaign.

21 Q Okay.  So this was a check to the Wildlife Advoc acy

22 Project for Mr. Rider?

23 A For the media campaign that Mr. Rider was engage d in,

24 yes.

25 Q Okay.  And if you turn to the March 25, 2005 che ck, which
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 1 is 6497.  Have you found that?

 2 A Yes.

 3 Q And what does the "for" line on that say?

 4 A Tom Rider.  Again, these are all for the same, a nd I

 5 should point out that's not my handwriting, but i t's all for

 6 the media campaign.

 7 Q All four of the checks?

 8 A That's correct.

 9 Q All right.  So if you turn back then to your dep osition,

10 to page 139.  Have you found that?

11 A Yes.

12 Q Okay.  Line 17, the question is asked, (reading)   Well,

13 my question was, when was the last time you made a payment to

14 him?

15 (Reading)  Answer, At some point in 2005.  I don' t

16 recall the date specifically.

17 Are these four checks here to the Wildlife Advoca cy

18 Project the ones that you were referring to in yo ur

19 deposition?

20 A I don't believe so.  What I was referring to her e, to the

21 best of my recollection, is payments that would h ave been made

22 directly to Tom, and if so, it would be reliant u pon physical

23 documentation that was provided to the Court.

24 Q So you think that there are checks in 2000 -- th e portion

25 from January 1, 2005 to May 18 th , 2005 where AWI paid
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 1 Mr. Rider directly?

 2 MR. GLITZENSTEIN:  Your Honor, I object.  I think

 3 she's not only answered the question, but again, the relevance

 4 to the 2007 --

 5 THE COURT:  Objection overruled.  Can you answer

 6 that question, Ms. Liss?

 7 THE WITNESS:  I mean, I can't speak to what -- wh at

 8 I was speaking of then.  My understanding is I wa s referring

 9 to payments made directly to Tom, so I would gues s that my

10 recollection at that time was that, yes, a paymen t was made

11 directly to Tom that clearly I was not speaking o f payments

12 made through Wildlife Advocacy Project.  This was  direct

13 payments to Tom Rider.

14 Q    (BY MS. JOINER)  And does AWI still have doc umentation

15 regarding that payment?

16 A Again, any and all records regarding any financi al

17 payments were provided to the Court following a v ery

18 exhaustive search.

19 Q The documents were provided were the ones that w ere still

20 in existence; is that correct?

21 A That's correct.  And I should add, all our recor ds are

22 maintained, particularly financial records.

23 Q Who maintains them?

24 A They are maintained at the Animal Welfare Instit ute

25 headquarters.
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 1 Q And which person does that?

 2 A The bookkeeper is the principal.

 3 Q And I'm sorry, you said a new bookkeeper just st arted?

 4 A Just started a few weeks ago.

 5 Q And what is that person's name?

 6 A Regina.

 7 Q What's her last name?

 8 A I was afraid you were going to ask that.  I'm af raid I

 9 don't know.

10 Q Okay.  So would she have inherited the files fro m her

11 predecessor in that position?

12 A Yes, that's correct.

13 Q Okay.  And were those files searched in response  to the

14 document requests in this case?

15 A Yes, they were.

16 Q Okay.  Now, I'd like you to turn, if you would, please,

17 in Tab C to 9932 to 9939.  Have you found those?

18 A Yes.

19 Q Okay.  Were these particular -- First of all, le t me ask

20 you if you recognize these documents.

21 A Yes, I do.

22 Q What are they?

23 A They are bills provided by Meyer & Glitzenstein.

24 Q To whom?

25 A In this particular case, 9932, to me at the Anim al
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 1 Welfare Institute.

 2 Q And then the next one, 9934, is addressed to who m?

 3 A Lisa Weisberg at the ASPCA.

 4 Q Okay.  And the next one at 9936 is addressed to whom?

 5 A Lisa Weisberg again at the ASPCA.

 6 Q And then the 9938 invoice is addressed to whom?

 7 A Me at the Animal Welfare Institute.

 8 Q Okay.  So we're looking at four invoices here; i s that

 9 correct?

10 A Yes.

11 Q Okay.  Were these invoices actually produced fro m AWI's

12 own files?

13 A I couldn't say.  Certainly, if we had them in ou r files,

14 we would have provided them.

15 Q If you look at the first one that's dated April 11, 2003,

16 what is the amount paid for Mr. Rider?

17 A $300.

18 Q Okay.  And how would that payment have been made ?

19 A By check.

20 Q Okay.  I guess I should back up.  Was that payme nt

21 actually made?

22 A The one to Tom, I couldn't say how that was made  to Tom.

23 To Meyer & Glitzenstein, as payment of that porti on of the

24 bill, would have been by check.

25 Q Would have been by check.  Okay.  Would there ha ve been
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 1 any other correspondence or documents that went a long with

 2 that?

 3 A No.

 4 Q And did you have any communications with anybody  about

 5 this bill?

 6 A Not that I recall, no.

 7 Q Did anybody ever explain to you that the law fir m of

 8 Meyer Glitzenstein was going to provide money to Mr. Rider and

 9 then AWI would be billed for it?

10 A Yes, certainly I knew that in advance.

11 Q And who did you have that conversation with?

12 A I don't recall a specific conversation.

13 Q Well, how would you know that in advance then?

14 A Because I would have been forewarned about an it em

15 occurring in a bill, so that would tell me that w ould be the

16 natural sequence of events.

17 Q And who would have forewarned you?

18 A Somebody at Meyer & Glitzenstein.  Again, likely  Kathy

19 Meyer, but I couldn't say with certainty.

20 Q Are there any other documents that are related t o this

21 invoice?

22 A Documents related to this invoice, not that I'm aware of.

23 Q Yes, for instance, would there have been like a cover

24 letter that would have come with the invoice?

25 A No, I don't think so.
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 1 Q Okay.  Thank you.  If you would turn now to the next one,

 2 which is dated July 20 th , 2001.  This is actually addressed

 3 to the ASPCA; is that correct?

 4 A Yes.

 5 Q Okay.  How did AWI get this bill?

 6 A Given that it was addressed to ASPCA, I couldn't  say for

 7 certain whether she forwarded it or whether Meyer  &

 8 Glitzenstein might have forwarded.

 9 Q If you look down at the bottom, it says, "a shar ed

10 expense."  Do you see that?  $600 to be shared be tween ASPCA,

11 AWI and the Fund.  Could you explain for us pleas e what "a

12 shared expense" is?

13 A It means that the various groups listed there ag reed to

14 pool resources in order to conduct various media that Tom was

15 engaged in at that time.

16 Q Okay.  So what was AWI's share of that expense?

17 A It would have -- I mean, it -- let's see.  I wou ld

18 imagine it was $200.

19 Q And did you know about that before you received this

20 bill?

21 A Again, I would imagine I did.

22 Q Okay.  Was conversation with anybody?

23 A I don't recall a specific conversation.  I mean,  it's

24 2001.

25 Q Okay.
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 1 A And in fact --

 2 Q Did AWI pay this 200-dollar amount?

 3 A Pardon?

 4 Q Who -- did AWI pay its share of the $600?

 5 A I presume so.  We pay our bills.

 6 Q Okay.  Well, and who would the amount have been paid to?

 7 A Meyer & Glitzenstein.

 8 Q Would it have been paid to Meyer & Glitzenstein or to

 9 ASPCA?

10 A I don't recall.  I know that the bills typically  were

11 sent to ASPCA as the lead group with each group p aying a

12 portion of their share.  To the best of my recoll ection, the

13 monies were paid directly to Meyer & Glitzenstein , but I can't

14 say for sure.

15 Q Thank you.  Do you know where the cover sheet fo r this

16 invoice is?

17 A I don't believe there are cover sheets for -- I mean,

18 there is just the straight invoice.

19 Q Okay.  Can you turn, please, to FEI23.

20 A Is that a white --

21 THE COURT:  Where can she find that?

22 MS. JOINER:  Oh, I'm sorry.  May I approach?

23 THE COURT:  Sure.

24 Q    (BY MS. JOINER)  Have you found it?

25 A Yes.
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 1 Q Okay.  I wanted to direct your attention to the -- Well,

 2 first of all, let's -- I guess we better put the date into

 3 this.

 4 If you turn to page 14.  What's the date of these  

 5 supplemental responses? 

 6 A December 24 th , 2007.

 7 Q I'm sorry, did you say December?

 8 A I'm sorry, September.

 9 Q September 24 th , 2007.  And if you turn to the next

10 page, who signed the verification on behalf of AW I?

11 A Tracy Silverman.

12 Q Okay.  Now, I wanted to direct your attention to

13 Interrogatory No. 21, which actually begins on pa ge 11.  And

14 it's fairly lengthy.  I want to go specifically t o page 13,

15 but let me know when you're ready to do that.

16 A Okay.

17 Q Okay.  Can you turn to page 13.  Have you found it?

18 A Yes.

19 Q And I'm looking about the middle of the page, an d I'll

20 just read the sentence that I'm focusing on.  It says,

21 (reading)  Some of these invoices are addressed t o the

22 American Society for the Prevention of Cruelty to  Animals,

23 because at the time, the Meyer & Glitzenstein bil ling system

24 created one detailed bill for all three Plaintiff s'

25 organizations addressed to the ASPCA as the lead Plaintiff and
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 1 each individual group received a cover sheet spec ifying the

 2 amount that group was being billed, as well as an y specific

 3 expenses charged only to that group.

 4 Did I read that accurately?

 5 A Yes.

 6 Q Okay.  So the question is, where is the cover sh eet for

 7 the bill that we just looked at?

 8 A Again, all I can say is whatever documentation w e had was

 9 provided to counsel.

10 Q So right now you don't know?

11 A That's correct.

12 Q Okay.  And if you would turn, please -- I'm sorr y, we

13 have to go back to the binder now with the bills in it, which

14 is Tab C, and I want to turn to the next invoice,  which is

15 January 3, 2002.

16 A Okay.

17 Q Have you found that?

18 A Yes.

19 Q Okay.  So I'm looking at -- it's actually AWI993 6 and 37,

20 correct?  Have you found it?

21 A Yes.

22 Q Okay.  So this is a January 3, 2002 invoice whic h

23 indicates another shared expense down at the bott om.  And

24 where is the -- do you know where the cover sheet  for this

25 particular invoice is?
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 1 A Again, it would be the same response.  If there was a

 2 cover sheet that accompanied it and we had in our  possession,

 3 it was supplied to counsel.

 4 Q Okay.  At the time of these invoices that we hav e been

 5 looking at, you were aware that Mr. Rider's expen ses were

 6 being shared by other groups; is that right?

 7 A That's correct.

 8 Q If you would turn, please, now, back to FEI Exhi bit 32,

 9 and I want to direct your attention to the testim ony on page

10 142.

11 A Sorry, which?

12 Q Have you --

13 MS. JOINER:  I'm sorry, may I approach?

14 A If you tell me which color binder.

15 Q    (BY MS. JOINER)  It's a white binder, No. 32 .  Did you

16 find it?

17 A Yes.

18 Q Okay.  So I wanted to look at page 142, lines 20  through

19 25.  Have you found that?

20 A Yes.

21 Q Okay.  So the question was asked, (reading)  Do you know

22 if any other animal welfare organizations have pr ovided

23 similar reimbursements to Mr. Rider?

24 (Reading)  Answer, I don't know. 

25 (Reading)  Question, You never discussed it with
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 1 him?

 2 (Reading)  Answer, I imagine.  I don't know.

 3 That was the testimony at your deposition in May 18,

 4 2005; is that correct?

 5 A Right.  Again, that relates to payments made spe cifically

 6 and directly to Mr. Rider.

 7 Q Okay.  And the invoices that we just looked at c ontained

 8 shared expenses between AWI, ASPCA and the Fund F or Animals?

 9 A That went out directly from AWI to Mr. Rider.

10 Q If you would look, please, at page 141, beginnin g with

11 line 25, continuing through page 142 to line 6.  Have you

12 found that?

13 A Yes.

14 Q Okay.  So the question was asked, (reading)  On the times

15 that you've reimbursed him, are you -- has it bee n only the

16 Animal Welfare Institute that was paying for his travel

17 expenses?

18 (Reading)  Answer, To my knowledge, yes. 

19 (Reading)  Question, You were not aware that you

20 were sharing his expenses with some other organiz ation?

21 (Reading)  Answer, That's correct.

22 A Right.  That these were again specific payments made by

23 AWI to ensure that he could attend specific event s.

24 Q Did I read your testimony accurately?

25 A Yes, that's correct.
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 1 Q If you would turn next, please, to -- back to Ta b C in

 2 the black book, at 9940.  This is also, just for the record,

 3 has been marked as FEI76.  If you would take a mi nute and look

 4 at 9940 through 9944.

 5 A Okay.

 6 Q Have you found them?

 7 A Uh-huh.

 8 Q Okay.  Do you recognize these documents?

 9 A Yes.

10 Q What are they?

11 A Capital One credit card bills for the Animal Wel fare

12 Institute.

13 Q Issued in your name; is that right?

14 A That's correct.

15 Q Okay.  And the first page is dated, looks like,

16 February 2 to March 1, 2005; is that correct?  Do  you see that

17 on page -- I'm looking at --

18 A Yes.

19 Q -- 9940.

20 A Yes.

21 Q If you look down about halfway down on the page on the

22 left-hand side, do you recognize the handwriting there?

23 THE COURT:  You see where it says "1208"?

24 A Right.  That's not my handwriting there, I can t ell you

25 that.
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 1 Q    (BY MS. JOINER)  Do you recognize it?  Do yo u know who

 2 wrote that?

 3 A I couldn't tell you with certainty, no.

 4 Q Okay.  Do you know what the "1208 Tom Rider Gran t"

 5 designation on this document means?

 6 A Certainly it would be for work he had done relat ing to

 7 media.

 8 Q Okay.  If you turn to the next page, there are t wo

 9 entries, one for $655 and one for 553.  Do you se e that?

10 A Yes.

11 Q Are those wire transfers to Mr. Rider?

12 A Yes.

13 Q Okay.  And I just want to make sure.  If you kno w, is the

14 handwritten notation on the first page for the 12 08, is that

15 simply the addition of the two payments on the ne xt page, the

16 sum of those two payments; is that what that is?

17 A Certainly, if that's what it adds up to.  It's n ot my

18 handwriting, but that would be my guess.

19 Q Okay.  It's possible but we're not sure; is that

20 accurate?

21 A Yes.

22 Q Okay.

23 THE COURT:  No.  That two numbers result in a thi rd

24 number is something we all can be sure of, right?

25 MS. JOINER:  Exactly.  I don't know if that's wha t
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 1 it means to reference.

 2 THE COURT:  In an uncertain universe, that's one

 3 thing we can be sure of.

 4 MS. JOINER:  You are correct.

 5 Q    (BY MS. JOINER)  So back to the two wire tra nsfers on the

 6 second page.

 7 A Uh-huh.

 8 Q Where are the receipts for those?

 9 A Again, if we had them in our possession, they wo uld have

10 been provided.

11 Q Okay.  So at this time you don't know?

12 A Again, all I can say is that if we had them, we provided

13 them.

14 Q Okay.  Oh, I'm sorry, go ahead.

15 A No, I wasn't the one who would have arranged for  wire

16 transfers.  I would have authorized it but didn't  actually

17 make them.

18 Q And who was the person that would arrange for th e wire

19 transfers?

20 A Whoever was the bookkeeper at that time.

21 Q Okay.  And do you know whether the bookkeeper's files

22 were searched for any kind of receipt for the wir e transfers?

23 A Yes, all files were searched.

24 Q Okay.  And then if you turn to the next page, wh ich is

25 9942, do you recognize this document?
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 1 A I'm sorry, the page numbers are off.  Is it --

 2 Q Yeah, they're cut off a little bit.  What I'm lo oking at

 3 is a City Business Platinum Select Card invoice.

 4 A Yes.

 5 Q Have you found that?

 6 A Yes.

 7 Q Okay.  And what's the date on that invoice?

 8 A December 1 to January 2, 2007.

 9 Q Okay.  And is this again an Animal Welfare Insti tute

10 credit card in your name?

11 A Yes, it is.

12 Q And if you would turn over to one more page.

13 A Uh-huh.

14 Q There is an entry for 1,657.58.  Do you see that ?

15 A Yes.

16 Q Okay.  Do you know what this was for?

17 A Certainly, to the best of my recollection, that would be

18 repairs that were done to the vehicle that Tom us es to travel

19 around the country.

20 Q Okay.  And do you know whether there was any

21 correspondence that was related to this?

22 A No.  I wouldn't imagine there was.

23 Q Okay.  Would there have been an invoice?

24 A Not that I recall.  And again, if there was, it would

25 have been provided.
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 1 Q Okay.  So at this time you're not sure whether t here were

 2 any other documents related to this?

 3 A The only thing I can say that I'm fairly certain  about is

 4 that his vehicle broke down in California, and he  wasn't able

 5 to continue doing media work unless we got his ve hicle

 6 running, and we wanted to get his vehicle running .

 7 Q Okay.  Is there anybody else at the Animal Welfa re

 8 Institute that has a credit card that they use to  use for the

 9 purpose of making payments to Mr. Rider?

10 A To the best of my knowledge, nobody else has put  any

11 payments to Tom on a credit card, and again, if t hat had been

12 done, it would have been provided.

13 Q Okay.  And I should -- I should rephrase, paymen ts to or

14 for Mr. Rider on a credit card?

15 A Right.

16 Q Okay.

17 THE COURT:  Counsel, how much more do you have?

18 MS. JOINER:  10, 15 minutes, I think, to finish u p

19 before lunch, if you prefer.  

20 THE COURT:  No, we'll break for lunch right now.

21 1:45, please.  

22 Ms. Liss, you're under oath.  Please do not discu ss 

23 your testimony with anyone or permit anyone to di scuss it with 

24 you.  1:45. 

25 THE DEPUTY CLERK:  All rise.
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 1 (A LUNCH BREAK WAS TAKEN.)

 2 THE DEPUTY CLERK:  All right.  Court is back in

 3 session.  Be seated, everyone.

 4 THE COURT:  You may resume, Counsel.

 5 MS. JOINER:  Thank you.

 6 Q    (BY MS. JOINER)  Ms. Liss, if you would go b ack to the

 7 Tab C in the black notebook. 

 8 A Uh-huh.

 9 Q And I wanted to ask you about AWI6038, which is close

10 towards the front.

11 A 6038?

12 Q Yes.  You finding it?

13 A No.  Under C?

14 Q Yeah. 

15 MS. JOINER:  Can I approach, Your Honor?

16 THE COURT:  Surely.

17 Q    (BY MS. JOINER)  And I think you had testifi ed earlier

18 that there was a proposal; is that right?

19 A Yes.

20 Q Is this the proposal you had in mind?

21 A Yes, it is.

22 Q Okay.  What is the date of this proposal?

23 A December 11 th , 2003.

24 Q Okay.  And it's from Katherine Meyer at the Wild life

25 Advocacy Project to you at the Animal Welfare Ins titute; is
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 1 that correct?

 2 A Yes.

 3 Q Okay.  And the first sentence of that says, (rea ding)

 4 Enclosed, as we discussed, is a grant proposal.

 5 Who had that conversation?  Was it just you and M s. 

 6 Meyer? 

 7 A To the best of my recollection, it was a confere nce call.

 8 Q Okay.  And who was on the call?

 9 A Again, to the best of my recollection, Lisa Weis berg at

10 ASPCA and Mike Markarian at the Fund.

11 Q And what was discussed about the grant proposal?

12 A Just that one was going to be prepared.

13 Q And if you turn to the second page of the propos al, which

14 is 6040.  Have you found that?

15 A Yes.

16 Q Okay.  It indicates that in the last paragraph, the

17 request for the proposal was $10,000; is that cor rect?

18 A Yes.

19 Q Okay.  Did AWI actually pay the full $10,000?

20 A I don't believe so, but I would have to tally up  the

21 checks that are -- were provided to be sure.

22 Q Okay. 

23 A I would defer to the documents provided.

24 Q All right.  If you turn to the next page, 6041, was this

25 attached to the proposal as part of the activitie s that
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 1 Mr. Rider would be doing?

 2 A Yes.

 3 Q And the proposal would go to fund these kinds of

 4 activities?

 5 A No.  I believe this was past media that he had o btained.

 6 Q Okay.  And would the proposal be for doing the s imilar

 7 kinds of --

 8 A Yes.

 9 Q -- activities?

10 A Showing the success of his abilities to get pres s and

11 that he would continue in the same vein.

12 Q Okay.  Then if you turn to the next page, which is 6058,

13 this is a letter from you to Ms. Meyer at the Wil dlife

14 Advocacy Project dated February 13 th , 2004.  And what was

15 the actual amount of the award that AWI made to t he Wildlife

16 Advocacy Project in response to this proposal?

17 A $2,500.

18 Q Okay.  Were there any other proposals that were made by

19 the Wildlife Advocacy Project?

20 A Not that I'm aware of.

21 Q And were there any other letters, like the one w e're

22 looking at here, 6058, that were sent from you at  the Animal

23 Welfare Institute to the Wildlife Advocacy Projec t?

24 A Again, not that I recall, but had I found them, I would

25 have provided that.
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 1 Q Okay.  If you could turn now, please, to FEI21, which is

 2 in the white binder.  You find it?

 3 A Yes.

 4 Q Okay.  If you turn to page 30, what is the date of this

 5 response -- AWI's response to interrogatories?

 6 A June 9 th , 2004.

 7 Q Okay.  And on the last page on page 31, is that your

 8 verification?

 9 A Yes, it is.

10 Q Did you help prepare and respond to these interr ogatory

11 responses?

12 A Yes, I did.

13 Q Okay.  If you would turn to page 24, please.  It 's

14 Interrogatory No. 16.

15 A Okay.

16 Q Okay.  Specifically looking at the last two sent ences,

17 there is only one reference here to a meeting wit h Mr. Rider;

18 is that correct?

19 A Yes.

20 Q But I believe you testified earlier that by this  point in

21 time you had had phone conversations with him as well; is that

22 correct?

23 A Yes.  I believe, in responding on this one, give n the

24 broad question, I took it in the context of perso nal meetings.

25 So these were all personal meetings with anybody that was a
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 1 former or current employee of Ringling Brothers.

 2 Q Okay.  So you interpreted "communication" to be personal

 3 meetings.  And then if you turn, the next one I w ould like to

 4 direct your attention to is No. 19, which begins on page 26.

 5 MR. GLITZENSTEIN:  Your Honor, again, for the

 6 record, we object to questions about a June 2004 interrogatory

 7 response when we're here in a proceeding on a res ponse to an

 8 August 2007 order.

 9 THE COURT:  Thank you, sir.

10 Q    (BY MS. JOINER)  Have you found that one?

11 A Yes.

12 Q Would you review it and let me know when you've had time

13 to do so, please.

14 A (Witness reviewing.) 

15 Q Okay.  Have you had time to review it?

16 A Yes.

17 Q This particular response does not make any menti on of the

18 Wildlife Advocacy Project or any communications w ith them; is

19 that correct?

20 A That's correct.

21 Q And then if you would turn, please, to Interroga tory No.

22 21, which is page 28 to 29.

23 A If I could back up, though, it does -- 27, at le ast, does

24 reference a report that was prepared by the Wildl ife Advocacy

25 Project.
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 1 Q Okay.  Can you tell me where you're referencing,  please.

 2 A Middle of page 27.

 3 Q Okay.  Can you --

 4 A Sanctioned abuse.

 5 Q Government sanctioned abuse?

 6 A Yes.

 7 Q And that was prepared by the Wildlife Advocacy P roject?

 8 A Yes.

 9 Q Okay.  Can you turn -- are you done?

10 A Yeah.

11 Q Okay.  I didn't want to cut you off.  Can you tu rn to

12 Interrogatory No. 21, please.

13 A Yes.

14 Q Have you read that?

15 A Yes.

16 Q Okay.  And I just wanted to check.  The resource s that

17 are listed here that AWI has expended, do these n umbers in any

18 way include the payments that AWI had made at thi s time to or

19 for Mr. Rider?

20 A I would have -- I mean, I can only surmise with the total

21 figure I have, given that that was an approximate  figure of --

22 for all work done related to improving conditions  for captive

23 animals, that in preparing my response to this, I  used, as a

24 reference document, the annual reports of the Ani mal Welfare

25 Institute, and as I mentioned, we don't have a PR  department,
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 1 and therefore, there wasn't a category for that, and that's

 2 why that may have been overlooked.

 3 Q Okay.  So these -- these numbers would then be e xclusive

 4 of the amounts paid to Mr. Rider by AWI?

 5 A The detailed items listed here are for work prod uct for

 6 staff within the Animal Welfare Institute, and th at was the --

 7 appears to be the focus of the material I was pro viding here.

 8 I couldn't say with any kind of certainty whether  the 437

 9 includes or excludes Tom, given it was clearly no t in my mind

10 at the time that I prepared this.

11 Q Okay.  Thank you.  And then the last one, please , if you

12 would turn to Interrogatory No. 22.  And again, i t's the same

13 question, which is the resources that are contain ed in this

14 response.  Do they include the monies paid to Mr.  Rider by AWI

15 at this time, monies paid to or for Mr. Rider?

16 A Sorry.  I'm sorry, repeat your question.  

17 Q I'm sorry.  I should have made sure you were don e.

18 A No, I had -- 

19 Q You had a chance to look at those? 

20 A Yes.

21 Q So it's the same question here, which is, are th e amounts

22 that are listed in the response to this interroga tory, do they

23 contain the amounts that AWI had paid to or for M r. Rider?

24 A That, I don't believe that we ever went to Tom R ider to

25 collect information like this.  It was purely in a media
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 1 related capacity that he did any work for us.

 2 Q Okay.

 3 MS. JOINER:  Thank you, Ms. Liss.  

 4 I have nothing further, Your Honor. 

 5 THE COURT:  Any questions?

 6 MR. GLITZENSTEIN:  I do, Your Honor, but only a f ew.

 7 CROSS-EXAMINATION 

 8 BY MR. GLITZENSTEIN:  

 9 Q Ms. Liss, can you turn to what is Exhibit 22 in the same

10 binder that you've been looking at.  And do you s ee at the end

11 of that exhibit, which is one of Defendants' exhi bits, the

12 date that's on page 17, the response to these int errogatories.

13 A Yes, January 31 st , 2007.

14 MR. GLITZENSTEIN:  Okay.  And Your Honor, I just

15 move the admission of these set of interrogatorie s.

16 THE COURT:  Hearing no objection, they will be

17 admitted.

18 (DEFENDANT'S EXHIBIT 22 ADMITTED.)

19 Q    (BY MR. GLITZENSTEIN)  Ms. Liss, if you can take a look

20 at pages 15 through 16, the response to Interroga tory No. 21, 

21 and actually I'd ask you to focus on the paragrap h over on 

22 page 16, the first full paragraph where it begins  with "AWI 

23 has made contributions."  Do you see that? 

24 A Yes.

25 Q Could you read that paragraph?
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 1 A (Reading)  AWI has made contributions to the Wil dlife

 2 Advocacy Project for the --

 3 THE COURT:  Slower, slower.

 4 THE WITNESS:  Sorry.

 5 A (Reading) -- for the Advocacy work for public ed ucation

 6 on the issue of the treatment of elephants held i n captivity.

 7 Documents reflecting these contributions have bee n produced by

 8 AWI and are hereby incorporated by reference, AWI 06494-06506.

 9 Q    (BY MR. GLITZENSTEIN)  And if you look back to page 14,

10 the same set of interrogatories, and look at the response --

11 supplemental response to Interrogatory No. 19, an d if you could

12 begin reading, I'd say it's -- well, I'll begin t he paragraph

13 on the part I'm talking about and then perhaps yo u can pick 

14 up. 

15 It says, (reading)  AWI has also had conversation s

16 with the other Plaintiffs about their legislative  and media

17 strategies.  

18 Do you see that? 

19 A Yes.

20 Q Could you continue reading it slowly, please, fo r us and

21 the Court, from that point up until the end of th at paragraph.

22 A (Reading)  AWI has also had conversations with o ther

23 Plaintiffs about their legislative and media stra tegies for

24 halting the abuse and mistreatment of circus elep hants and

25 educating the public about this issue.  Additiona l details of
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 1 such conversations are irrelevant on their -- and  their

 2 disclosure -- excuse me -- would impose an undue burden on AWI

 3 and would infringe upon AWI and the other Plainti ffs' First

 4 Amendment rights of association and expression.  AWI is

 5 producing supplemental documents concerning its f inancial

 6 contribution to this effort.  Ms. Silverman has a lso had

 7 conversations with Katherine Meyer in her capacit y as an

 8 official of the Wildlife Advocacy Project concern ing Tom

 9 Rider's media and public education work for the W ildlife

10 Advocacy Project.

11 Q Okay.  So it's your understanding that this was done in

12 January 2007, which do you understand that Judge Sullivan's

13 order was August 2007?

14 A Yes.

15 Q Okay.  And in terms of the documents that were r eferred

16 to on page 16 and incorporated by reference, do y ou see that

17 reference to AWI06494 through 06506?

18 A Yes.

19 Q If you could take a look again at what's been ma rked

20 Plaintiffs' Exhibit 7, which again is Tab C in th e black

21 binder.

22 A Okay.

23 Q And if you could take just a look at the documen ts that

24 are marked -- most of them are in the upper right -hand corner,

25 some are in the bottom right-hand corner, but fro m the ones
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 1 that are marked 0694, which is the first one that  begins up

 2 through 06506.

 3 A (Witness reviewing.)

 4 Q Now, do those documents reflect payments, as far  as you

 5 understand, from Animal Welfare Institute to the Wildlife

 6 Advocacy Project?

 7 A Yes, they do.

 8 Q And do you have an opinion about whether they ar e the

 9 same contributions that are referred to in the in terrogatory

10 answers?

11 A Yes.

12 Q As far as you know?

13 A Yes, I believe they are.

14 Q Ms. Liss, if you could look over at Exhibit 23.

15 MR. GLITZENSTEIN:  And Your Honor, this one has

16 already been admitted into evidence, I believe, D efendants'

17 Exhibit 23.

18 THE COURT:  Thank you.

19 Q    (BY MR. GLITZENSTEIN)  And Ms. Liss, if you can take a

20 look at in particular pages 11 through 14, the su pplemental

21 response to Interrogatory No. 21, and my question  is whether

22 you believe -- and if you could take -- if you ne ed to take a 

23 couple of minutes just to peruse it to make sure your answer 

24 is complete, whether you believe this does reflec t an accurate 

25 accounting, to the best of your knowledge, of all  the funds 
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 1 that have gone to Mr. Rider from AWI either direc tly or 

 2 indirectly? 

 3 A Yes, that is, and that followed an exhaustive se arch.

 4 Q Just to be clear, as of the date of that interro gatory

 5 response is what I'm asking you.  

 6 MR. GLITZENSTEIN:  Which was, for the record,

 7 September 24 th , 2007, Your Honor.

 8 A Yes.

 9 THE COURT:  Thank you.

10 Q    (BY MR. GLITZENSTEIN)  And if you look at pa ge 13, in

11 particular, there is a description of the invoice s that I think

12 you were asked about by Defendants' counsel, the Meyer

13 Glitzenstein invoices, and if you look down at fo otnote 1,

14 there's a statement that specifically refers to y our May 2005

15 deposition.  Can you read that footnote in the in terrogatory

16 responses.

17 A (Reading)  At her May 2005 deposition, Ms. Liss was

18 asked, 'Has Animal Welfare Institute ever paid Mr . Rider any

19 money?'  Transcript of May 18, 2005, deposition o f Cathy Liss

20 at 138.  Ms. Liss did not identify these specific  funds at the

21 time because she did not think of them as direct payments by

22 the organization to Mr. Rider.

23 Q And is that an accurate statement of your --

24 A Absolutely.

25 Q -- your position on that?  And if you could turn  over to

Case 1:03-cv-02006-EGS   Document 304   Filed 06/05/08   Page 130 of 168



   131

 1 exhibit -- Defendants' Exhibit 24.  

 2 MR. GLITZENSTEIN:  Which, for the record, is date d

 3 January 30 th , 2008, and is another supplemental AWI response

 4 to interrogatories, Your Honor.

 5 THE COURT:  Thank you.

 6 MR. GLITZENSTEIN:  And we would move the admissio n

 7 of this one as well.

 8 THE COURT:  Hearing no objection, it will be

 9 admitted.

10 (DEFENDANTS' EXHIBIT 24 ADMITTED.)

11 Q    (BY MR. GLITZENSTEIN)  If you could look ove r at

12 Interrogatory No. 16, and about the middle of tha t page there

13 is a line that begins -- after referring to Mr. R ider, "they 

14 have also had numerous discussions."  Can you rea d the rest -- 

15 that beginning at that point, if you can see that  and then 

16 read to the rest of that paragraph, please. 

17 A (Reading)  They have also had numerous discussio ns

18 concerning their mutual efforts to obtain media a nd

19 legislative interest in the plight of circus elep hants, all of

20 which have been ruled to be irrelevant by the Cou rt and are

21 also protected by AWI's First Amendment right of association.

22 In addition, Ms. Silverman has had conversations with

23 Mr. Rider concerning his location so that either AWI or the

24 Wildlife Advocacy Project can send him funds to e nable him to

25 pursue his public education and media campaign.
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 1 Q And then over on page 9 of the same interrogator y, which

 2 is response -- supplemental response to Interroga tory No. 21,

 3 there is a description of AWI's additional fundin g to

 4 Mr. Rider directly or indirectly.  Can you just r ead to

 5 yourself that paragraph and indicate whether you believe, as

 6 far as you know, it's an accurate supplemental st atement as to

 7 the -- any funding that's gone to Mr. Rider from AWI in any

 8 form, again, as of the date of this interrogatory  response.

 9 A (Witness reading document.)  Yes.

10 Q Okay.  If you could look over at Exhibit 32, whi ch is the

11 transcript of your deposition, and looking over a t page 141

12 where you were asked some questions about your in teraction

13 with Mr. Rider and the payments to Mr. Rider, do you see

14 page -- going from 11 to 18, and specifically, I would ask you

15 about the part of your -- your colloquy where you  were asked a

16 question, (reading)  Was it always at your initia tive you

17 contributed towards it?  

18 (Reading)  No.   

19 (Reading)  Whose initiative was it?   

20 (Reading)  Answer, It might have been his, too.   

21 (Reading)  Question, He approached you to ask you  to 

22 contribute?   

23 (Reading)  Answer, Yes.   

24 (Reading)  Question, Has he ever asked for anythi ng  

25 more than his travel expenses?   
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 1 (Reading)  Answer, No. 

 2 Do you believe that this reflected an effort on y our

 3 part to be honest and forthcoming about your inte ractions with

 4 Mr. Rider?

 5 A Absolutely.

 6 Q And going back to Tab C in the black binder, Pla intiffs'

 7 Exhibit 7 again.  If you've had a chance to perus e the whole

 8 set of materials, do you believe that they reflec t, at least

 9 as of discovery cutoff in this case and as far as  you know,

10 all funding which has gone to Mr. Rider from AWI either

11 directly or indirectly?

12 A Yes.  We searched quite thoroughly, and I'm quit e

13 comfortable that this represents any monies provi ded for media

14 work by Tom Rider.

15 Q And you're quite comfortable because why?

16 A Because we're, again, a relatively small office.   We were

17 very thorough in our search for the information.

18 Q And from your standpoint, as head of the organiz ation, do

19 you believe that the organization committed subst antial

20 resources to engage in that search?

21 A Absolutely.

22 Q Why do you say that?

23 A It took a great deal of time to go through files , to look

24 and be as thorough as we might, particularly goin g back over

25 many years, including pulling out the old archive s from New
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 1 York and going through those as well.

 2 Q What did that entail, pulling up the old archive s from

 3 New York?

 4 A Just bringing back boxes from warehouses where w e store

 5 older financial records and going through them an d spent a

 6 number of days.

 7 Q And considering your small organization, do you believe

 8 that this made it difficult for your organization  to carry out

 9 some other activities that you regarded as import ant?

10 A Certainly, that we set aside a great deal of tim e, that

11 we're small with a very heavy workload and -- but  felt it

12 important, obviously, to do a complete and thorou gh search.

13 Q Okay.  And just looking at a few of the document s that

14 Defense counsel referred to, she referred to a Ca pital One

15 credit card statement, AWI09940, if you could loo k at that

16 one.  I think you've already seen it, but I just want to make

17 sure.

18 A Uh-huh.

19 Q It's the one that has the handwritten notes abou t 1208.

20 A Uh-huh.

21 Q A Tom Rider.

22 A Yes.

23 Q And is it your understanding that this document was

24 produced to Defendant in this case?

25 A Absolutely.
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 1 Q And if you look over at AWI09942, it's another o ne of the

 2 Platinum Select.  Is it your understanding that t his document

 3 was in fact produced to AW -- to FEI?

 4 A Yes.

 5 Q And if you look over at the 990, which is AWI099 48, which

 6 is a 2000 990, is it your understanding that this  document was

 7 in fact produced by AWI to FEI?

 8 A Yes, it was.

 9 MR. GLITZENSTEIN:  Apologize for all the acronyms ,

10 Your Honor.

11 THE COURT:  That's okay.  If I have to remind you

12 it's a joke, it's probably not a joke.

13 MR. GLITZENSTEIN:  I'm sometimes slow on the upta ke.

14 THE COURT:  Very good catch.

15 Q    (BY MR. GLITZENSTEIN)  And then over AWI0997 2, which is a

16 2004 990 that you were asked about, is it your un derstanding

17 that this was also produced by AWI to Defendant?

18 A Yes.

19 MR. GLITZENSTEIN:  If I could take one second, Yo ur

20 Honor.

21 THE COURT:  Sure.

22 (PAUSE.)

23 MR. GLITZENSTEIN:  I have nothing further, Your

24 Honor.

25 THE COURT:  Any additional questions, please.
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 1 MR. STOWE:  None from the Humane Society, Your

 2 Honor.

 3 THE COURT:  Thank you, sir.

 4 MS. JOINER:  Very briefly.

 5 REDIRECT EXAMINATION 

 6 BY MS. JOINER:  

 7 Q Still looking at that same Tab C that your couns el was

 8 asking you about.  Do you know when these documen ts were

 9 actually produced?

10 A The exact date, no.

11 Q Okay.  And I think you had testified earlier tha t you

12 took all the documents that you could find and ga ve them to

13 your counsel.

14 A That's correct.

15 Q Okay.  And Tab C that we're looking at here, is that a

16 smaller amount of documents than what you gave to  your

17 counsel?

18 A I couldn't say.

19 MS. JOINER:  Okay.  That's all.  Thank you.

20 THE COURT:  Thank you very much, Ms. Liss.  You'r e

21 excused, ma'am.

22 THE WITNESS:  Thank you.

23 THE COURT:  Call your next witness.

24 MR. SIMPSON:  Your Honor, at this time we were go ing

25 to call Tom Rider.
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 1 I understand he's not here; is that correct? 

 2 MR. GLITZENSTEIN:  That's correct.

 3 MR. SIMPSON:  In that event, we would tender cert ain

 4 parts of his deposition.

 5 THE COURT:  That's fine.  I have, I believe, advi sed

 6 you I've already read his entire deposition, but if you want

 7 to put it back in evidence, that's fine.

 8 MR. GLITZENSTEIN:  Your Honor --

 9 MR. SIMPSON:  My suggestion would be simply to ha nd

10 the parts that we want to designate to the Court rather than

11 read them from the stand.

12 THE COURT:  Yes.  I have already reviewed

13 Mr. Rider's deposition, but that's fine.  If you just want to

14 read them into the record, that's fine.

15 MR. SIMPSON:  You want me to read the cites?

16 THE COURT:  Yes.

17 MR. SIMPSON:  All right.  I'm going to be reading

18 first from Defendants' Exhibit 35, which is the d eposition of

19 Tom Rider taken October 12 th , 2006.

20 I think maybe just the lines and the page numbers , 

21 Your Honor. 

22 THE COURT:  That will be fine.

23 MR. SIMPSON:  All right.  Okay.  Page 118, line 2 0

24 through page 122, line 12; 123, line 4 through 14 1, line 8;

25 141, line 22 through 145, line 12; page 147, line  7 through
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 1 152, line 9; page 152, line 10 through 153, line 2; page 153,

 2 line 3 through 153, line 22; 155, line 6 through 155, line 22;

 3 page 206, line 2 through 211, line 3.  

 4 And then the next series of designations are from  

 5 the deposition of Tom Rider taken December 18 th  and 19 th , 

 6 2007, which is in the compilation as Defendants' Exhibit 36. 

 7 Page 181, line 16 through 191, line 17; page 191,

 8 line 21 through 193, line 1; page 211, line 13 th rough 213,

 9 line 3; page 215, line 13 through 224, line 2; pa ge 464, line

10 17 through 469, line 4; page 469, line 20 through  472, line

11 14; 473, line 12 through 477, line 20; 485, line 11 through

12 491, line 20; 494, line 2 through 495, line 17; 4 98, line 18

13 through 520, line 5; page 56, line 6 through 538,  line 9; page

14 550, line 7 through 553, line 1; page 553, line 6  through 558,

15 line 9; and page 676, line 21 through 677, line 1 7.

16 We had other designations for other witnesses.  I

17 don't know whether you want to cover them at this  time or not.

18 THE COURT:  As long as they're in writing somewhe re

19 and part of the record.  Where are they?

20 MR. SIMPSON:  These are all exhibits.  This would  be

21 from the deposition of Lisa Weisberg, which is De fendants'

22 Exhibit 34.

23 MR. GLITZENSTEIN:  Your Honor, I think -- Mr. Rid er,

24 I don't know how you want to handle this.  I've g ot some

25 counter-designations on him.
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 1 THE COURT:  We'll do them all at once.  

 2 MR. GLITZENSTEIN:  Okay. 

 3 THE COURT:  Okay.  We're going to Weisberg, 34.

 4 MR. SIMPSON:  Ms. Weisberg is Defendants 34, page

 5 10, line 23 through 11, line 19; page 42, line 11  through 49,

 6 line 18; page 51, line 2 through 52, line 20; 56,  line 1

 7 through 56, line 16; page 57, line 8 through 57, line 14; page

 8 166, line 2 through 169, line 24; page 204, line 24 through

 9 206, line 8.

10 The next deposition is that of -- it's the 30(b)6

11 deposition of FFA, which is Michael Markarian, wh ich is

12 Defendants' Exhibit 33, designate page 22, line 8  through 22,

13 line 25; 29, line 2 through 30, line 17; 32, line  21 through

14 34, line 13; 59, line 25 through 61, line 21; 86,  line 16

15 through 88, line 21; page 90, line 21 through 91,  line 5; page

16 93, line 3 through 93, line 21; 94, line 6 throug h 96, line 3;

17 97, line -- excuse me -- 157, line 20 through 159 , line 8;

18 164, line 25 through 166, line 16; 171, line 1 th rough 172,

19 line 24.

20 And finally, the 30(b)6 deposition of the Animal

21 Welfare Institute, Ms. Cathy Liss, Defendants' Ex hibit 32.

22 Page 131, line 8 through 132, line 4; 133, line 8  through 135,

23 line 13; 138, line 18 through 139, line 4; 139, l ine 14

24 through 142, line 16; 142, line 20 through 150, l ine -- excuse

25 me -- line 10.
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 1 THE COURT:  Thank you, sir.

 2 MR. SIMPSON:  And I just -- before he gets up, I

 3 want to make an objection to their designations o f Rider's

 4 deposition.  It's our position, Your Honor, that they have not

 5 satisfied the requirements under Federal Rule of Civil

 6 Procedure 32 for offering the deposition of their  own client,

 7 while an adverse party, such as a Defendant, can offer the

 8 deposition of the other party for any purpose.  T he

 9 circumstances in which one can offer his own depo sition are

10 very limited.

11 Rule 32 makes it clear that you have to either 

12 demonstrate that he's dead, mentally incompetent,  

13 incarcerated, out of the country or that there ar e exceptional 

14 circumstances why he could not testify at trial. 

15 Mr. Rider testified in his deposition and I've

16 designated that as into the record already that h e would

17 accept a subpoena for a trial in this case.  I we nt through

18 the Rule 32 grounds with him when he was deposed in 2006, and

19 he said there was no reason in the next two years  that he

20 couldn't show up at a live hearing in this case.

21 We requested that Plaintiffs accept a subpoena fo r 

22 him.  They would not do so.  We've attempted to s ubpoena him.  

23 We've been unsuccessful.  So we think in these ci rcumstances 

24 they have procured his absence and they should no t be allowed 

25 to use his deposition. 
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 1 THE COURT:  Thank you, sir.

 2 MR. GLITZENSTEIN:  May I respond to that, briefly ,

 3 Your Honor?

 4 THE COURT:  Certainly.

 5 MR. GLITZENSTEIN:  Even putting aside Your Honor' s

 6 prior ruling on the topic on January 8 of this ye ar, which

 7 obviously we think is dispositive, the easy answe r is Rule

 8 32 -- Rule 32(a)6, Your Honor, specifically provi des that if a

 9 party offers in evidence part of a deposition, an  adverse

10 party may require the offerer to introduce other parts that in

11 fairness should be considered with the part intro duced and any

12 party may itself introduce any other parts.

13 So if Your Honor is going to rely on any of their  

14 parts of the deposition, I think the rule clearly  contemplates 

15 our ability to rely on any other parts.  But in t his case, the 

16 precise reason, as Your Honor may recall, we brou ght up Tom 

17 Rider's deposition in lieu of his live testimony is the 

18 possibility that we presented to the Court, was b ecause Your 

19 Honor indicated that just several days before Jan uary 8 you 

20 had read his deposition in its entirety and you d escribed it, 

21 indeed, as exhaustive on various matters, includi ng 

22 Mr. Rider's discussion of his funding for his pub lic education 

23 campaign.   

24 That's exactly why we asked Your Honor's permissi on 

25 to rely upon the deposition in lieu of being comp elled to 
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 1 produce him while making clear that if Your Honor  had asked us 

 2 to do that, we certainly would have, so I think, taken 

 3 together, those are sufficient responses to the c oncern about 

 4 relying on his deposition. 

 5 Having said that, Your Honor, what I would sugges t

 6 as a matter of fairness, and I think this applies  to actually

 7 all of the depositions, is since they have been l odged with

 8 the Court in their entirety by Defendants as exhi bits,

 9 Mr. Rider's, for example, 36, but the other ones that were

10 referred to by Mr. Simpson are also lodged with t he Court, why

11 don't we just have those entire deposition transc ripts, accept

12 them into evidence, and the parties, rather than going through

13 line by line responses, can rely upon whatever pa rts they deem

14 appropriate.

15 To make life easier, in terms of Mr. Rider, in

16 addition to that -- or maybe I should stop there and see if

17 the other side has any objection to that.

18 THE COURT:  Any objection?

19 MR. SIMPSON:  I don't object to that, Your Honor,

20 other than to make the point that whether Rider's  deposition

21 comes in in the way I designated or in its entire ty, I was

22 still not allowed to ask questions about matters that were

23 going to be talked about at this hearing.  I was -- he was

24 instructed not to answer those questions and this  deposition

25 was taken before we had notice that there would b e this
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 1 hearing, so to say that that's an adequate substi tute for him

 2 testifying at trial, we would object to that.

 3 THE COURT:  All right.  Subject to that objection ,

 4 it will be -- Defendants' Exhibit 36 will be admi tted into

 5 evidence.

 6 (DEFENDANTS' EXHIBIT 36 ADMITTED.)

 7 MR. GLITZENSTEIN:  Just for the record, Your Hono r,

 8 we believe he was exhaustively examined on his se arch for

 9 documents.  What he said was that he produced eve rything he

10 could find in his van, and the only objections we re when he

11 was asked specifically about attorney/client comm unications.

12 That's our position.

13 So, but in addition, Your Honor, just to facilita te 

14 your review of Mr. Rider's materials, we have exc erpted and 

15 could make a separate exhibit, which would be Pla intiffs' 

16 Exhibit 9, those pages that we believe are most p ertinent, 

17 obviously, in any post-hearing briefing, we would  isolate that 

18 which we would ask Your Honor to rely upon, but w ith that 

19 objection, we would make a separate exhibit, what  would be 

20 Plaintiffs' Exhibit 9 and which would be the Ride r excerpts. 

21 THE COURT:  Subject to the objections previously

22 made, it will be accepted.

23 (PLAINTIFFS' EXHIBIT 9 ADMITTED.)

24 THE COURT:  Any additional evidence by Defendants ?  

25 MR. SIMPSON:  The only lives witnesses we were go ing
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 1 to call are witnesses Your Honor requested.

 2 THE COURT:  Very well.  I'm going to proceed to

 3 that.

 4 First of all, Mr. Lovvorn to the witness -- to th e 

 5 podium, please. 

 6 MR. GLITZENSTEIN:  Your Honor, should I hand thes e

 7 to the court reporter?

 8 THE COURT:  Or my clerk.

 9 MR. LOVVORN:  Good afternoon, Your Honor.

10 JONATHAN LOVVORN, 

11 called by the Court to testify as follows: 

12 EXAMINATION 

13 BY THE COURT: 

14 Q State your full name for the record.

15 A Jonathan Lovvorn, L-O-V-V-O-R-N.

16 Q Mr. Lovvorn, how do you say it, Lovvorn?

17 A Yes, sir.

18 Q Mr. Lovvorn, are you a member of the bar of the Court?

19 A Yes, I am, sir. 

20 Q How long have you been admitted to the bar?

21 A I was admitted to the bar of the District of Col umbia in

22 1998, Your Honor.

23 Q And more specifically, a member of the bar of th is court?

24 A Yes, in 1998 as well, Your Honor.

25 Q What is your present position or occupation, sir ?
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 1 A I serve as vice president of Animal Protection L itigation

 2 for the Humane Society of the United States.

 3 Q And how long have you had that position, sir?

 4 A Since 2005, Your Honor.

 5 Q All right.  As you know from my order, I indicat ed I was

 6 going to ask you some questions and I wanted to d irect your

 7 attention specifically to that portion of Defenda nts' brief in

 8 which they challenge your right to call yourself counsel of

 9 record in this case.  Are you counsel of record?

10 A Yes, I am, Your Honor.

11 Q To whom?

12 A I am counsel of record to all the Plaintiffs in the case.

13 Q How do I know that, sir?

14 A I entered my appearance when I signed the origin al

15 complaint in this action.

16 Q And you signed the complaint?

17 A Yes, Your Honor.

18 Q All right.  Sir, as you know from reading this d ocument

19 as well -- You were present during the testimony today?

20 A Yes, Your Honor.

21 Q Were you also here on March 6?

22 A I was, Your Honor.

23 Q Okay.  So you're familiar with the testimony in this

24 case?

25 A Yes, sir.
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 1 Q And you know the testimony has been directed to the

 2 question of whether or not there was compliance w ith Judge

 3 Sullivan's order of August 23 rd , 1997, and my order of

 4 December 31 st , I believe, 2007, which dealt with payments

 5 made to a man named Tom Rider.  You understand th at?

 6 A Yes, Your Honor.

 7 Q What if any involvement did you have in making t hose

 8 payments, sir?

 9 A Payments to Tom Rider, Your Honor?

10 Q Indeed.

11 A I've had no involvement with payments to Tom Rid er.  The

12 only payments I'm aware of to Tom Rider pre-date my arrival at

13 the Humane Society in 2005, and those were to Fun d For Animal

14 payments that Mr. Markarian testified to.

15 I was involved in three or four, maybe five grant s 

16 to the Wildlife Advocacy Project, which Defendant s have 

17 referred to as payments to Rider. 

18 Q Well, don't -- don't -- I don't care about their

19 characterization, but I've just heard from Ms. Li ss, as I

20 heard from other witnesses, that there came a tim e where I

21 understand there was an agreement that contributi ons would be

22 made to the Wife Wildlife project which would hav e as their

23 purpose supporting Mr. Rider's activities.  Is th at true?

24 A Your Honor, my only knowledge of any such agreem ent would

25 have been in my counsel as my role as counsel of record to the
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 1 Plaintiffs.

 2 Q Yes.

 3 A I'm not aware of any specific agreement.  There was an

 4 agreement to run a media campaign.

 5 Q Yeah.

 6 A And that that would need funding.

 7 Q And how would that be funded, sir?

 8 A The media campaign was funded by donations from various

 9 organizations, including the Plaintiffs in this c ase, Your

10 Honor.

11 Q All right.  And what if any role did you play in  that

12 decision?

13 A The decision to conduct the media campaign?

14 Q That's right, sir.

15 A None, Your Honor.  At that time I was serving as  counsel

16 of record at the law firm Meyer & Glitzenstein, w hich is now

17 Meyer Glitzenstein & Crystal and had no involveme nt in that

18 process.

19 Q All right.  Did there come a time when you becam e aware

20 of an obligation to collect documents pursuant to  the order of

21 Judge Sullivan of August 23 rd , 2007?

22 A Yes, Your Honor.

23 Q How did you become aware of that obligation?

24 A I read the order when it was issued on ECF, Your  Honor.

25 Q Did you subsequently review my order of December  -- in
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 1 December of 2007?

 2 A I did, Your Honor.

 3 Q Okay.  Were you familiar with the obligations im posed by

 4 both those orders?

 5 A What?

 6 Q Were you familiar with the obligations imposed b y both

 7 those orders?

 8 A Yes, Your Honor.  Although with regard to Your H onor's

 9 order directing the Humane Society, I do not repr esent the

10 Humane Society with regard to the Rule 45 subpoen a, so I'm

11 less familiar with that order and the search than  I am with

12 the Fund For Animals' related orders.

13 Q Okay.  Did you ever have to conduct the search t o bring

14 about complete compliance with the two orders, on e by Sullivan

15 and one by Facciola?

16 A I did not conduct them myself, Your Honor, but I  am

17 familiar with both charges.

18 Q And what is the nature of your familiarity, sir?

19 A The search that took place in late August and Se ptember

20 with regard to Judge Sullivan's order directed to  the

21 Plaintiffs was undertaken by one of my subordinat es, Ethan

22 Eddy, in cooperation with Michael Markarian.  It was conducted

23 under my direction, although I did not carry it o ut

24 specifically.

25 Q Okay.  Did you review the documents after they w ere
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 1 collected?

 2 A Some of them, Your Honor.  Ethan Eddy had primar y

 3 responsibility for reviewing those documents.

 4 Q All right.  Did you exclude any of the documents  that

 5 were discovered?

 6 A I didn't exclude any of the documents that I rev iewed,

 7 Your Honor, and I don't believe any were excluded .

 8 Q What happened to those documents?

 9 A The documents --

10 Q Where did they go? 

11 A Oh, the documents were collected by Mr. Eddy and  then

12 transferred on to counsel at Meyer Glitzenstein &  Crystal.

13 Q By you or Eddy?

14 A By Mr. Eddy.

15 Q Okay.  And you did not exclude anything?

16 A No, Your Honor.

17 Q You didn't remove anything, sir?

18 A No.

19 Q Did you destroy anything, sir?

20 A No, Your Honor.

21 Q And you make those representations to me as an o fficer of

22 this court?

23 A Yes, Your Honor.

24 Q You appreciate if those representations are fals e or they

25 are determined to be false, I can bring about you r disbarment?
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 1 A Yes, Your Honor.

 2 Q Thank you, sir.

 3 THE COURT:  Ms. Meyer.

 4 KATHERINE MEYER, 

 5 called by the Court to testify as follows: 

 6 EXAMINATION 

 7 BY THE COURT: 

 8 Q Would you state your full name for the record, m a'am.

 9 A Katherine Ann Meyer.

10 Q I keep getting it wrong.  Is it Meyer or Mayor?

11 A Meyer.

12 Q Meyer.  Ms. Meyer, are you a member of the bar o f the

13 Court?

14 A Yes, I am.

15 Q How long you been a member of the bar of the Cou rt?

16 A Since 1976.

17 Q You're a member of the bar of this court as well ?

18 A Yes.

19 Q Okay.  And I take it you're presently a partner in the

20 law firm that bears your name?

21 A Yes.

22 Q How long have you been a partner in that firm?

23 A Since 1993.

24 Q Okay.  And are you a principal of the firm?

25 A Yes, I am.
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 1 Q All right.  I directed your attention in my orde r to

 2 Defendants' submission in this case.  Is that not  so?

 3 A Yes.

 4 Q And you know that their concern is that -- as it 's

 5 addressed I believe in pages 16 and 17 -- I'm sor ry.  I don't

 6 have the pages right.  Excuse me.

 7 Pages 14 through 16, as you know from reading it,  

 8 the representations there are made concerning a c ertain search 

 9 for electronic documents, specifically e-mail, an d in it the 

10 Defendants expressed their amazement that the sea rch only 

11 produced, I think, one e-mail from you in your co rrespondence 

12 pertaining to the matters at issue in this lawsui t.  Are you 

13 familiar with that part of the brief? 

14 A Yes.

15 Q Please tell me your reaction to that and whether  there is

16 any justification to my concluding that that woul d show, on

17 its face, a failure to comply with any order issu ed in this

18 case.

19 A Well, my reaction to that, Your Honor, is that t he only

20 context in which I was responsible for producing any records

21 at all, including my e-mail, was as an officer of  the Wildlife

22 Advocacy Project in response to subpoenas that we re issued to

23 the Wildlife Advocacy Project.  

24 And in responding to those subpoenas, I did a 

25 thorough search of the electronic mail where such  records 
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 1 would be kept.  In fact, I went beyond that, Your  Honor.  I 

 2 not only looked in all my Wildlife Advocacy Proje ct folders  

 3 prior -- just to make sure, perhaps I -- I got th em all.  I 

 4 actually also looked in all my Tom Rider e-mail c ommunications 

 5 and I also looked in all of my D'Arcy Kemnitz e-m ail 

 6 communication, since she had served as the execut ive director 

 7 to the Wildlife Advocacy Project.  It is my pract ice to keep 

 8 my Wildlife Advocacy Project e-mails in separate folders, and 

 9 we gave them what we had that was responsive to t he subpoena. 

10 Q All right.  Did you, in doing that, delete any e -mail,

11 either in whole or in part because, for example, it was

12 privileged?

13 A No, I did not, Your Honor.

14 Q Did you delete it for any reason whatsoever?

15 A No, Your Honor.

16 Q Okay.  Did you play any role in the collection o f paper

17 documents in response to -- in the supplemental r esponse, I

18 should say, to either Judge Sullivan's order or m y order?

19 A I did.

20 Q What was your role in that process?

21 A Actually, my role was -- Kim Ockene and I actual ly

22 divided up the collection of the documents, and s he handled

23 principally the organizational clients and I hand led

24 Mr. Rider, so my main responsibility was to make sure

25 Mr. Rider had complied with his obligations with respect to
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 1 what Judge Sullivan ordered.  

 2 In addition, of course, I consulted with Ms. Ocke ne 

 3 and the other attorneys in my firm as to our, you  know, our 

 4 construction of the order and what was required, et cetera.  

 5 So, to that extent, I was -- I was -- sort of had  a 

 6 supervisory role, I guess, to some extent with re spect to all 

 7 of the production. 

 8 Q Now, you are -- are you an officer of the Wildli fe

 9 Advocacy Project?

10 A Yes, I am.

11 Q What position is that, ma'am?

12 A Secretary.

13 Q All right.  In your capacity as --

14 A And a board member.  I'm sorry.

15 Q Secretary and board member.  Did you collect, in  that

16 capacity as secretary, documents from the Wildlif e Advocacy

17 Project?

18 A Yes.

19 Q Okay.  And in terms of those documents, were the y both

20 electronic and paper; do you remember?

21 A Now I'm confused about what you're asking me.  I n

22 response to...

23 Q There came a time, I take it, or did there come a time --

24 don't let me put words in your mouth.

25 A Yes.

Case 1:03-cv-02006-EGS   Document 304   Filed 06/05/08   Page 153 of 168



   154

 1 Q Did there come a time when you believe you had a n

 2 obligation to comply with Judge Sullivan's order of July 23 rd ,

 3 2007?

 4 A Yes.  

 5 Q Okay.  And then, obviously, there came a time wh en you

 6 had a similar obligation with reference to my ord er of

 7 December 3 rd , 2007.

 8 A Yes.

 9 Q And in response to those two orders, did you, in  your

10 capacity of secretary of Wildlife Advocacy Projec t, begin a

11 process which attempted to detect documents that would be

12 responsive to both of those orders?

13 A Yes.

14 Q Okay.  What did you do?

15 A I looked through all of my paper documents and a ll of my

16 Wildlife Advocacy Project electronic mail to make  sure that

17 all information concerning payments to Mr. Rider were produced

18 to the Defendant, and I'm absolutely confident th at we

19 produced all such documents, Your Honor.

20 Q Did you remove any documents because they were

21 privileged?

22 A No, Your Honor.

23 Q Did you remove any documents for any reason?

24 A No, Your Honor.

25 Q So the compilation of documents you made is the complete
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 1 compilation of the documents you gathered; is tha t true?

 2 A Yes.

 3 Q And you make that representation to me as an off icer of

 4 this court?

 5 A Yes.

 6 Q And you appreciate that if that representation i s false,

 7 I will seek your disbarment?

 8 A Yes.

 9 Q Thank you, Ms. Meyer.

10 MR. GLITZENSTEIN:  Can I just bring one matter to

11 Your Honor's attention.

12 THE COURT:  Yeah, I'm going to take a brief reces s,

13 but please tell me what it is.

14 MR. GLITZENSTEIN:  Okay.  This is going to be par t

15 of our case if you want to -- we're not going to have a long

16 case to present.

17 THE COURT:  Present your case.  Go ahead.  

18 MR. GLITZENSTEIN:  Or I can do that afterwards.

19 THE COURT:  No, I prefer you proceed with your ca se. 

20 MR. SIMPSON:  If we could just enter our exhibits

21 into evidence, Your Honor.

22 THE COURT:  Sure.

23 MR. GLITZENSTEIN:  I'm sorry.  I thought you were

24 done.

25 THE COURT:  Are they all collected?  Ms. Joiner?
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 1 MS. JOINER:  There are two ways to do it.  We cou ld

 2 wholesale move the documents in that we used as e xhibits, and

 3 I don't know if Plaintiffs will stipulate to that .

 4 THE COURT:  Have you checked with the clerk as to

 5 what is already in evidence?

 6 MS. JOINER:  Well, we've -- I have not.  I mean, if

 7 you want to take a break and -- 

 8 THE COURT:  Why don't you do that in a moment.

 9 During the break, we will take that, and I will r eopen your

10 case for the limited purpose of taking those exhi bits so we

11 don't waste time.

12 MS. JOINER:  Thank you. 

13 THE COURT:  You have the case, sir.

14 MR. GLITZENSTEIN:  Your Honor, there is one

15 additional exhibit we would like to introduce, wh ich is FEI's

16 RICO complaint against my clients and the Wildlif e Advocacy

17 Project.

18 THE COURT:  Is that document filed in the Court - -

19 this court?

20 MR. GLITZENSTEIN:  It is, Your Honor.

21 THE COURT:  I will take judicial notice of its

22 existence.  Thank you.

23 MR. GLITZENSTEIN:  I appreciate that, Your Honor.

24 And the only other thing I wanted to mention is, the Wildlife

25 Advocacy Project, obviously, is not a target of t his
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 1 particular motion.  Nonetheless, as a courtesy to  the Court,

 2 we have compiled materials produced by the Wildli fe Advocacy

 3 Project.

 4 I would not move them into evidence because I don 't 

 5 want to make any suggestion that they are a party  to this 

 6 proceeding, but I just want to simply make Your H onor aware 

 7 that if I can tell you the tab, I'll just -- if I  could just 

 8 do that.  I'll take one second. 

 9 THE COURT:  Thank you.

10 (PAUSE.)

11 MR. GLITZENSTEIN:  I'm sorry, Your Honor.  Those are

12 documents that are behind Tab H.

13 THE COURT:  H.

14 MR. GLITZENSTEIN:  In case you wanted to just

15 consult that for whatever reason.  We have nothin g further.

16 THE COURT:  Have they been admitted, sir?

17 MR. GLITZENSTEIN:  Again, my inclination was --

18 unless Your Honor thinks that we should do this, was not to

19 admit them into evidence but simply make them ava ilable to the

20 Count. 

21 THE COURT:  Thank you, sir.

22 MR. GLITZENSTEIN:  And that's all I was suggestin g.

23 THE COURT:  You have the case.  You wish to call

24 witnesses?

25 MR. GLITZENSTEIN:  No, Your Honor.
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 1 THE COURT:  Okay.  So you rest?

 2 MR. GLITZENSTEIN:  We rest, Your Honor.

 3 THE COURT:  Both sides have rested.  All right.

 4 We'll take a break.  Would both parties please co nfer with the

 5 clerk and make sure that they have accurately a l ist -- an

 6 accurate list of the exhibits that have not been admitted.

 7 We'll resume in about 15 minutes.  Thank you.

 8 THE DEPUTY CLERK:  Court stands in recess for 15

 9 minutes.

10 (A BRIEF RECESS WAS TAKEN.)

11 THE DEPUTY CLERK:  E remain seated.  Court is bac k

12 in session.

13 THE COURT:  Thank you, Madam Clerk.  Both sides

14 having rested, the court reporter tells me she's relatively

15 well caught up, should have a transcript of today 's

16 proceedings rather quickly if it's ordered today,  as I hope it

17 will be.

18 I would like to have findings of fact from the 

19 Movant to Defendants in 14 days after receipt of the 

20 transcript.  I would like that to be findings of fact and 

21 conclusions of law and a memorandum in support.   

22 14 days later I would like Plaintiffs to reply.  

23 Plaintiffs do not, underline "not," do not have t o submit 

24 proposed findings of fact if they do not wish, bu t they 

25 certainly may speak to the question of whether, f or example, 
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 1 Defendants have made it -- the adequate showing u nder the law.  

 2 With reference to the contempt briefing, briefing  will end 

 3 with those two motions -- those two submissions. 

 4 MR. GLITZENSTEIN:  Yes, I'm having trouble follow ing

 5 that.  I apologize.  So they have 14 days for the ir proposed

 6 findings and conclusions, and we have 14 days the reafter for

 7 our submission, whatever it might be.

 8 THE COURT:  All right.  That's fine. 

 9 MR. GLITZENSTEIN:  Thank you. 

10 THE COURT:  But I'm just saying, thankfully, we

11 already have the transcript of the initial hearin g, the March

12 6th  hearing, right?

13 MR. GLITZENSTEIN:  The first two days, yes, Your

14 Honor.

15 THE COURT:  First two days.  All right.  I want a

16 complete transcript.  Okay.

17 I have now lined up on my desk all of the

18 outstanding motions in this case, which I am goin g to get to

19 tomorrow morning.  The record will reflect that t omorrow is a

20 Saturday.

21 The record will reflect that it might be a very g ood 

22 idea right now to make sure that the motions and the 

23 opposition are with substantial justification bec ause if they 

24 are not, it may prove to be a very expensive Satu rday.  Word 

25 to the wise is sufficient.  Of course, if you cou ld hedge your 
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 1 bet by betting on Big Brown, the seventh race at Belmont -- 

 2 oh, but the race is going off two to three, so th at may not be 

 3 the best possible bet, but seriously, if anybody has any 

 4 reason to believe or wishes to consult with the o ther side as 

 5 to whether some of the issues in dispute among yo u can be 

 6 resolved, I'd appreciate you doing so.   

 7 If not, as I say, I may require substantial brief ing 

 8 afterwards on whether I should impose sanctions o r take other 

 9 action.  All right. 

10 MR. GLITZENSTEIN:  Yes, Your Honor.  Just one fin al

11 point on the process for resolving this hearing.  After we

12 make our submission, we had suggested earlier on that if there

13 was a need for the parties to have a -- an oral a rgument on

14 the application.

15 THE COURT:  I'll take that, yeah.  You can make

16 that.

17 MR. GLITZENSTEIN:  We ask Your Honor to consider

18 that, and we'll make that clear if we think that' s necessary.

19 THE COURT:  All right.  You guys are busy.  Don't

20 you have about 18 depositions to do in experts?

21 MR. GLITZENSTEIN:  Yes, Your Honor.

22 THE COURT:  All right.  The Court's familiarity w ith

23 the odds of tomorrow's race is not an indication the Court has

24 any familiarity with horse racing.  That would, o f course, be

25 beneath its judicial dignity.  I just read that i n the

Case 1:03-cv-02006-EGS   Document 304   Filed 06/05/08   Page 160 of 168



   161

 1 newspaper.

 2 (LAUGHTER.)

 3 MR. GLITZENSTEIN:  Appreciate that.

 4 MS. JOINER:  The exhibits.

 5 THE COURT:  You know, it's interesting, my father

 6 used to play the stock market and the horses, and  he always

 7 said there were many advantages to playing the ho rses.  One,

 8 you got some sun, and two, you met a much nicer c lass of

 9 people.

10 (LAUGHTER.)

11 THE DEPUTY CLERK:  Judge, there is some exhibits

12 Defense counsel wanted to put on the record.  

13 THE COURT:  Counsel, you want to put something on

14 the record? 

15 THE DEPUTY CLERK:  That she did not move in.

16 THE COURT:  All right.

17 MS. JOINER:  Yes.

18 THE DEPUTY CLERK:  There is quite a bit.

19 MS. JOINER:  I think that we've actually worked o ur

20 way through these.

21 MR. GLITZENSTEIN:  Your Honor, we can try to do t his

22 by way of stipulation and submit it to the Court early next

23 week or read it now, whatever is easier.

24 THE COURT:  What is it?

25 MR. GLITZENSTEIN:  It is the additional exhibits
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 1 that have not previously been moved into evidence .  I think

 2 are all Defendants' exhibits.

 3 THE COURT:  Just note them for the record.  

 4 MS. JOINER:  Okay. 

 5 THE COURT:  Is there any objection to them being

 6 admitted?

 7 MR. GLITZENSTEIN:  Not the ones that we discussed ,

 8 Your Honor.

 9 MS. JOINER:  Right.  I'll go through by number.  I

10 don't think there are.  I'll go through by number  and we'll

11 just pop them in.

12 FEI1 through I believe -- 1 through 16, correct?

13 MR. GLITZENSTEIN:  That's fine.

14 MS. JOINER:  Okay.  I would like to move for the

15 admission of those. 

16 THE COURT:  Hearing no objection, they're admitte d.

17 (FEI EXHIBITS 1 THROUGH 16 ADMITTED.)

18 MS. JOINER:  Next one is FEI29.

19 THE COURT:  Hearing no objection, it's admitted.

20 (FEI EXHIBIT 29 ADMITTED.)

21 THE DEPUTY CLERK:  Okay.  She's going to go -- th ere

22 is a whole bunch.  There is a whole series.

23 MS. JOINER:  FEI30 through 33.

24 THE COURT:  Hearing no objection, they're admitte d.

25 (FEI EXHIBITS 30 THROUGH 33 ADMITTED.)
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 1 MS. JOINER:  FEI34, 35, 36, and 37.

 2 MR. GLITZENSTEIN:  No, I don't believe 37 had agr eed

 3 to.

 4 MS. JOINER:  Oh, I'm sorry.  FEI34 through 36.

 5 THE COURT:  You are offering -- you're not offeri ng

 6 37 but you are offering 38?

 7 MS. JOINER:  Correct.

 8 THE COURT:  Hearing no objection, those are

 9 admitted.

10 (FEI EXHIBITS 34, 35, 36, 38 ADMITTED.)

11 MS. JOINER:  Okay.  FEI40.

12 THE COURT:  Admitted.

13 (FEI EXHIBIT 40 ADMITTED.)

14 MS. JOINER:  And FEI41 through 44.

15 THE COURT:  Admitted.

16 (FEI EXHIBITS 41 THROUGH 44 ADMITTED.)

17 MS. JOINER:  FEI46.

18 THE COURT:  Admitted.

19 (FEI EXHIBIT 46 ADMITTED.)

20 MS. JOINER:  FEI51 and 52.

21 THE COURT:  Admitted.

22 (FEI EXHIBITS 51 AND 52 ADMITTED.)

23 MS. JOINER:  FEI56.

24 THE COURT:  Admitted.

25 (FEI EXHIBIT 56 ADMITTED.)

Case 1:03-cv-02006-EGS   Document 304   Filed 06/05/08   Page 163 of 168



   164

 1 MS. JOINER:  FEI58 and 59.

 2 THE COURT:  Admitted.

 3 (FEI EXHIBITS 58 AND 59 ADMITTED.)

 4 MS. JOINER:  FEI65.

 5 THE COURT:  Admitted.

 6 (FEI EXHIBIT 65 ADMITTED.)

 7 MS. JOINER:  FEI69.

 8 THE COURT:  Admitted.

 9 (FEI EXHIBIT 69 ADMITTED.)

10 MS. JOINER:  FEI72.

11 THE COURT:  Admitted.

12 (FEI EXHIBIT 72 ADMITTED.)

13 MS. JOINER:  FEI74.

14 THE COURT:  Admitted.

15 (FEI EXHIBIT 74 ADMITTED.)

16 MS. JOINER:  And looks like FEI75 and 76.

17 THE COURT:  Admitted.

18 (FEI EXHIBITS 75 AND 76 ADMITTED.)

19 MS. JOINER:  And FEI85.

20 THE COURT:  Admitted.

21 (FEI EXHIBIT 85 ADMITTED.)

22 MS. JOINER:  FEI88.

23 THE COURT:  Admitted.

24 (FEI EXHIBIT 88 ADMITTED.)

25 MS. JOINER:  FEI90.
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 1 THE COURT:  Admitted.

 2 (FEI EXHIBIT 90 ADMITTED.)

 3 MS. JOINER:  And FEI92.

 4 THE COURT:  Admitted.

 5 (FEI EXHIBIT 92 ADMITTED.)

 6 MS. JOINER:  And then we get to the -- 94, Your

 7 Honor, was already conditionally admitted but we had to go

 8 back and look and check.  I have a copy that I ca n --

 9 THE COURT:  Please.

10 MS. JOINER:  -- hand up for you now.

11 THE COURT:  Can I see it, please?

12 MS. JOINER:  For the Court.  These were the origi nal

13 documents -- copies of the documents that were su bpoenaed from

14 MGC.

15 THE DEPUTY CLERK:  That's in.

16 MS. JOINER:  Yeah, it was, conditionally.

17 THE COURT:  Any objection?

18 MR. GLITZENSTEIN:  No, Your Honor.

19 THE COURT:  Admitted.

20 (FEI EXHIBIT 94 ADMITTED.)

21 MS. JOINER:  And then we also have what we'd like  to

22 move in as a subpart to that, which is 94A, which  were some

23 additional documents that were located.

24 THE DEPUTY CLERK:  This is it.

25 MR. GLITZENSTEIN:  Just to be clear, Your Honor,
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 1 these are documents that we had produced copies o f and we

 2 found some additional originals that had been sub poenaed, so

 3 we made those available to the Court.

 4 THE COURT:  Thank you, sir.  That's admitted.

 5 (FEI EXHIBIT 94A ADMITTED.)

 6 MS. JOINER:  Thank you.  And then FEI95, which we re

 7 documents subpoenaed from the Wildlife Advocacy P roject which

 8 Your Honor had conditionally admitted, and this i s the Court's

 9 copy.

10 THE COURT:  Thank you, ma'am.  

11 MR. GLITZENSTEIN:  No objection, Your Honor.

12 THE COURT:  All right.  That's admitted.  95 is

13 admitted.  Thank you.

14 (FEI EXHIBIT 95 ADMITTED.)

15 THE DEPUTY CLERK:  Okay.  You want him to have

16 these?

17 MS. JOINER:  Yes, please.

18 THE DEPUTY CLERK:  She would like for you to have

19 these.

20 THE COURT:  Thank you very much, ma'am.

21 MS. JOINER:  And then one more.  Since we had the

22 Plaintiffs marking their designations, we marked ours as

23 Defense 96, which I gave a copy of right there.

24 THE COURT:  That will be admitted.

25 (DEFENDANTS' EXHIBIT 96 ADMITTED.)
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 1 THE DEPUTY CLERK:  That's the Court's copy.

 2 THE COURT:  Thank you, ma'am.

 3 MS. JOINER:  Thank you, Your Honor.

 4 THE COURT:  Yes, Ms. Meyer.

 5 MS. MEYER:  Your Honor, in light of your raising

 6 concerns about pending motions, the Plaintiffs ar e willing to

 7 withdraw the motion seeking reimbursement for the  Gary

 8 Jacobson deposition in light of the modest amount  of money at

 9 issue in that motion.

10 THE COURT:  Thank you, Counsel, very much.  Now y ou

11 can spend the money on the race.

12 (LAUGHTER.) 

13 THE COURT:  Thank you.  Good day.

14 THE DEPUTY CLERK:  I was going to ask you to leav e

15 those.

16 THE COURT:  I am leaving everything in case you w ant

17 to clean up, and then I'll come in later.

18 THE DEPUTY CLERK:  Okay.  Judge, thank you.  This

19 honorable court is now adjourned.

20 (PROCEEDINGS END AT 3:30 P.M.)

21 *-*-*-* 

22  

23  

24  

25  
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