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COURTROOM DEPUTY: Remain seated. This Honorabl e

Court is again in session. Please cone to order.

Cvil action nunber 03-2006, Anerican Society For the

et al versus Feld
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Prevention of Cruelty to Aninals,

Entertai nment, |ncorporat ed.

Counsel , can you identify yourself for the record?

MR. CRYSTAL: Good norning, your Honor. Howard
Crystal for the plaintiffs.

M5. MEYER: Katherine Meyer for the plaintiffs, your
Honor .

M5. SANERI B: And good norning. Tanya Sanerib for the
plaintiffs.

M5. WNDERS: Good norning, your Honor. Delcianna
Wnders for the plaintiffs.

THE COURT: Good norni ng.

M5. SINNOTT: Good norning, your Honor. Mchelle
Sinnott, tech, for the plaintiffs.

MR. SI MPSON: Good norning, your Honor. John Sinpson
for the defendant.

M5. PETTEWAY: Good norning, your Honor. Kara
Petteway for the defendant.

M5. JO NER: Good norning, your Honor. Lisa Joiner
for the defendant.

M5. STRAUSS: Good norning, your Honor. Julie Strauss
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for the defendant.

MR. PALISOUL: Derrick Palisoul for the defendant.
Good norni ng.

THE COURT: The exhibit we were discussing at the end
of yesterday's session is indeed an exhibit that the plaintiffs
had marked as an exhibit that plaintiff wanted to introduce in
plaintiffs' case in chief at some point but then changed their
m nd about utilizing it, correct?

M5. WNDERS: Plaintiffs intended to nove in part of
that exhibit and decided not to, so in particular, there's one
part of a columm of that exhibit we did not intend to because
it's based on rank hearsay.

THE COURT: I'Il allowit. During the rebutta
portion -- there is a witness whose nane | can't recall, there

is a witness who can provide sone evidentiary for that part, M.

Pet sal ?

MR. SIMPSON: M. Sawol ski .

THE COURT: So it's admtted over objection.

M5. WNDERS: Can | take a mnute just to nake a
record on that? | just had a chance last night to go through

and find sone of the inaccuracies, so | just want to use one as
an exanpl e.

If we could go to Plaintiffs' WIIl Call 35 at page 29.
|"mgoing to use the exanple of the el ephant Nicole. So here

for the elephant Nicole, it states Nicole's date of birth as
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1975. In fact, defendants --

THE COURT: Step back fromthe m crophone.

M5. WNDERS: Sorry.

Defendant's 30(b)(6) witness testified at his
deposition that N cole was born in 1976. Defendant's general
counsel testified at his deposition that N cole was born in
1976. Defendant's internal records state that N cole was born
in 1976, and when you | ook over at the last columm for the
materials defendant relied on for this, despite defendant's
suggestion yesterday that these are business records, the first
cite in every single one of the rows in this chart is a
decl aration that the defendant prepared for this litigation that
has the case caption on top of it that was prepared for
defendant's sunmary judgnent notion, and the case law clearly
recogni zes that this cannot be a business record, so we think
this is absolutely based on rank hearsay and cannot be admtted.

THE COURT: What about those, that discrepancy?

Is that the only discrepancy?

M5. WNDERS: No, there are others. Wuld you |ike ne
to point out others?

THE COURT: What's the relevance? So the date of
birth is off a year. Wy is that relevant?

M5. WNDERS: |It's extrenely relevant, your Honor. It
woul d be very prejudicial, because pre-Act, which are not and

this will probably be litigated on appeal, and the difference
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bet ween whet her an el ephant was born in 1975 or 1976 can make
all the difference on that issue, and we think defendant --

THE COURT: Wiy? Wy?

M5. W NDERS: Because the Act provides that -- | can
pul | the |anguage out if you give nme a mnute.

The Asian el ephant was |isted as endangered on June
14th, 1976, and there's an explicit statutory presunption that
an el ephant was not held in captivity on the date necessary for
the grandfather clause to apply, which is the date it was
listed, that it would not be considered held in captivity, and
defendant is representing that these are pre-Act el ephants. And
defendant sinply hasn't presented the best evidence to show
this. Indeed they're relying on a declaration prepared for
[itigation.

THE COURT: M. Sinpson, what about that |ast point?
It sounded relevant, isn't it?

MR. SIMPSON: Well, the trigger date is June 14th,
1976, and N cole's nedical records indicate she was born on
January 1, 1976, so the difference between January 1, '76 --

THE COURT: She was born in '75, though?

MR. SIMPSON: Well, there's another docunment that also
records it as '75. At the end of the day it's immterial.

THE COURT: Wat about the witnesses, did they testify
she was born in '76?

MR. SIMPSON: And they pegged it to the nedical record
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date of January 1. This declaration was by Gary Jacobson.

THE COURT: It may take a little longer. [|If you make
an evidentiary record I'll vacate what | just said about
admtting that docunent. Lay your evidentiary basis for this
chart to cone up.

MR. SIMPSON: | will. But | just want to nake one
nore point. This declaration she's highlighted here, that
information in the record is in the record al so through the
30(b) (6) deposition of Gary Jacobson that they offered in, so
that information is already in the in --

THE COURT: To the extent there's information that
they' ve not offered in the record that defendants want to have
part of the evidentiary record later, then |lay your evidentiary
foundation for that additional information. If it's all right
there it's all right there.

MR SIMPSON: | will.

THE COURT: Unless the parties disagree about what's
al ready there.

MR. SIMPSON: She nmade this argunent about Jacobson
but his declaration was sinply tracked in his deposition. They
went over the sanme el ephants in that deposition.

THE COURT: It's a nonjury proceeding. | don't want
to close ny eyes to relevant information. To the extent it's
there it's there and there's no need to duplicate it and require

t he defendants to provide an independent basis also. That's
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al ready been introduced. |If there's new evidence in this chart
that's not heretofore been admtted into the evidentiary record,
and defendant believes it's conpetent evidence to support its
adm ssibility, be ny guest and admt it and I'll rely on it.

MR. SIMPSON: Al right.

THE COURT: Al right.

M5. WNDERS: | also just wanted to state for the
record that with regard to the other exhibits that the
plaintiffs had listed that defendant tried to nove in yesterday,
Plaintiffs' WII Call 86, these are for the nost part the sane
docunent s.

THE COURT: 1've already ruled. |1've issued ny
ruling. To the extent that portions of either record are
already in the evidentiary -- already admtted into evidence and
there's no need for defendant to do anything else, it's in the
evidentiary record, and I'll give it whatever weight, if any,
that's appropriate. To the extent that there are portions of
t hat ot her docunent that they wish to introduce, they'll have to
lay an appropriate evidentiary basis for it.

M5. WNDERS: Just to be clear, that applies to both
exhibits at issue?

THE COURT: Absolutely, yes.

M5. WNDERS: Thank you.

THE COURT: Al right. Let's proceed.

MR. SI MPSON: Defendant calls Lisa Wisberg.
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hand.

COURTROOM DEPUTY:

Wt ness, please raise your right

Do you solemnly swear that the testinony you' re about

to give in this case now before the Court will be the truth, the

whol e truth and nothing but the truth so help you God?

THE W TNESS: Yes,

COURTROOM DEPUTY:

| do.

Thank you. Please be seated.

THE COURT: Good norni ng.

THE WTNESS: (Good

nor ni ng.

LI SA WEI SBERG, ESQ., W TNESS FOR THE DEFENDANT, SWORN

DI RECT EXAM NATI ON

BY MR. SI MPSON:

o >» O >» O >» O

Good nor ni ng.

Good nor ni ng.

Wul d you state your

Li sa Wi sberg.

nane for the record, please?

Are you currently enpl oyed?

No.

Were you at one tine enployed by the American Society For

the Prevention of Cruelty to Aninmals?

> O > O

Yes,

| was.

When did that enpl oynent end?

June 6th of 2008.

How are you currently enpl oyed?

|"mcurrently not enployed, but | continue to represent the
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ASPCA in this case as special |egal consultant.
Q All right. Wen this case was -- well, when you were
before you left your enploynent with ASPCA, were you desi gnated
as the, and when | refer to ASPCA, we understand American
Soci ety For Prevention of Cruelty to Animals, correct?
A Yes.
Q You were the ASPCA' s designated representative in this
case, correct?
A That's correct.
Q You were also their 30(b)(6) wtness; is that right?
A That's correct.
Q You supervised the ASPCA's docunent production; is that
right?
A That's correct.
Q You supervised their Answers to Interrogatories, correct?
A Yes.
Q And you verified those Interrogatories, correct?
A Yes.
Q And in the evidentiary hearing that was held earlier in
2008, February 2008, you were ASPCA's corporate representative,
correct?
A That's correct.

MR. SI MPSON:  Your Honor, | request the ability to
treat this as an adverse witness pursuant to Rule 611(c).

THE COURT: | think counsel's entitled to do that.
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Are there objections?

MR. CRYSTAL: No objection.

THE COURT: Proceed, counsel.
BY MR. S| MPSON:
Q It's true, is it not, Ms. Wisberg, that ASPCA opposes
animals in the circus?
A That's true.
Q It's also true that ASPCA believes that there should be no
el ephants in any circus?
A | think we need to qualify that. The ASPCA's position on
animals in circuses is that if it is a traveling circus and if
pain and cruelty is inflicted on the animal to train it to
perform for human entertai nment, we are opposed to that.
Q Now, Ms. Weisberg, you were asked that sanme question in
your deposition in 2004, were you not?
A | believe so.
Q And at the tinme you gave that deposition you were under
oath; is that true?
A That's true.
Q And when you appeared at that deposition you appeared as
the Rule 30(b)(6) witness for the corporation, isn't that right?
A Yes.
Q Let nme show you, if | could, page 29 of your deposition,
line one. The question was: So is it the ASPCA' s position that

t here should be no elephants in any circus? And the answer was:
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Correct.
A That's true.
Q And that was the position of the ASPCA on the date this
deposition was taken in 2005, isn't that correct?
A That's correct.
Q Now, it's also the ASPCA' s position that the bull hook
shoul d never be used on an el ephant, isn't that correct?
A Yes.
Q And in fact, ASPCA seeks an order in this case prohibiting
all use of the bullhook by Ringling Brothers?
A Yes.
Q ASPCA al so seeks an order in this case prohibiting R ngling
Brothers fromrestraining its el ephants in any way, isn't that
right?
A That's correct.
Q ASPCA seeks an order in this case to take Ringling
Brothers' el ephants out of the circus, isn't that right?
A Wll, if they're going to continue to use the bull hook and
chain themfor the lengths of tinme that they do, yes.

You want them out of the circus, correct?

Under those circunstances, Yyes.

Q
A
Q Do you know what free contact is?
A Yes.

Q

ASPCA is against free contact, even in zoos, isn't that
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A If it inflicts harmon the animal, yes, we are.

Q Vell, you didn't qualify it Iike that when we asked you
that question in 2005, did you?

A Vell, I'"'mnot changing ny position. |'mjust clarifying
our position.

Q You stated under oath in 2005 that ASPCA was agai nst free
contact, without any qualification, didn't you?

A That remains the sane.

Q Now, it's true, is it not, that ASPCA' s view is that the
circus provides no educational value whatsoever, correct?

A That's absolutely true.

Q And you don't believe that if a child sees a circus, a
child will becone interested in animals, correct?

A Correct.

Q You also don't believe that if a child sees animals in a
circus, a child will forma greater respect for animals, isn't
that also true?

A That's true.

Q You don't think that people should attend a circus that has
el ephants that perform correct?

A Correct.

Q Now, there cane a point, did there not, ma'am when you got
involved with a piece of pending legislation in Massachusetts
that woul d ban el ephants and other wild animals in the circus?

A Yes.

Jacqueline M. Sullivan, RPR
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Q And that bill would have excluded, however, zoos, isn't
that true?

Yes, that's true.

Q And the zoos that ASPCA itself supports, correct?

A "' mnot sure what you nean by that.

Q Vell, it excluded the zoos that you approved of, correct?
A Yes.

Q

It's ASPCA's position that captive popul ati ons of Asian
el ephants have no research value unless they're returned to the
wild, isn't that true?
A There's the issue of the propagation of the species to
return themto wld, as well as for conservati on purposes.
Q But it's your organization's position that a captive Asian
el ephant has no useful conservation purpose at all unless it is
in fact returned to the wild, correct?
A If it can be returned to the wild. | nmean, things are a
bit different today. There is social unrest in sone countries
where el ephants are native to, but for the nost part that
position remains the sane.
Q Let nme show you, ma'am your deposition in 2005 at page
147, line 16. The question was: Does ASPCA have a position on
the value of Ringling Brothers -- excuse ne. Wong page.

145; line 9. Does the ASPCA have a position regarding
the research value of the captive popul ati ons of Asian

el ephant s?
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Answer: Yes.

And what is that policy?

Only if it's for conservation purposes where the
species is going to be re-introduced into the wld.

Question: So that there is only -- I'mgoing to ask
you if this is a correct paraphrasing of what you just said. So
it's the ASPCA's position that the only research val ue of
captive popul ations of Asian elephants is in situations where
t hose captive popul ations may be re-introduced to the wild?

Answer: Correct.

Dd I read that correctly?

A Yes.

Q You also are famliar, are you not, wth Ringling Brothers
Center For El ephant Conservation?

A Yes, | am

Q You' ve heard about that?

A Yes.

Q And you don't believe that that serves any conservation
purpose at all, do you?

A No, | don't.

May | explain why?

THE COURT: Sure, you can.

THE W TNESS: The propagation of those el ephants are
to produce new babies to be trained for the circus, and that's

the reason why. It's not to be re-introduced into the wld.
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BY MR. SI MPSON:
Q Is it your understanding that every el ephant born at the
CEC actually perforns in the circus?
A Wll, certainly that's the intention. Wether or not they
are able to performor not is a different question.
Q Vell, you're aware that sone of the el ephants in the CEC
are not perform ng el ephants, correct?
A That may be, but they're certainly not being re-introduced
into the wld.
Q So if they're not performng in the circus, they're not
going to be re-introduced into the wld, what's supposed to
happen to thenf
A | don't know. Maybe Ringling Brothers should tell us.

THE COURT: Maybe they should do what?

THE WTNESS: | said, maybe Ringling should tell us.
BY MR. SI MPSON:
Q Now, when you were deposed in 2005 you were asked a series
of questions about the then-current policies of the ASPCA. Do
you recall that?
A Yes.
Q And those policies are in witten form isn't that correct?
A Yes, they are.
Q Let ne direct your attention, ma'am to Defendant's Exhibit
45. You recogni ze this docunent as the policy and position

st at ements of ASPCA?

Jacqueline M. Sullivan, RPR
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Yes.

These are exhibited in your deposition?
Yes, they were.

And these were then current at the tinme?
Yes.

That was in 20057

| believe so.

o >» O >» O >» O »

Now, let nme direct your attention, ma'am to page seven,
actually page ten of this exhibit, PDF page ten, which is part

of the zoo policy, and this is itemten. And it says, A zoo's

m ssion should be to instill an appreciation and respect for
animals and their environment. Animals should not be taken from
the wild except in cases where species preservation is involved.

Do you see that sentence?

| do, yes.
Q And that use of the word "taken" neans what ?
A Vell, | think it means to be retrieved fromthe wld.
Q It means taking animals out of the wild, doesn't it?
A Yes.
Q And there's no other reference in this zoo policy, is

there, to "take" being used as a standard of welfare for captive
animals, isn't that true?

A If you're conparing it to the word "take" in the Endangered
Species Act, there are two different neanings.

Q But this policy doesn't use "take" wth respect to zoo
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animal s in any sense other than renoving animals fromthe wld,
isn't that true?

A Renoving animals fromthe wild where they're endangered or
threatened in order to captively breed themto return themto
the wild.

Q Vell, is there sone place else in the zoo policy that

refers to "take" as being applicable to captive el ephant

wel fare?

A In the ASPCA's policy?

Q Yes.

A | don't know. 1'd have to read all the position
statenents.

Q "' mjust tal king about the zoo policy. Do you want to | ook

at the whole zoo policy?

A Can you repeat your question again?

Q There's nothing in this zoo policy in which ASPCA uses the
word "take" --

A Correct.

Q -- as a standard for captive Asian elephant welfare, isn't
that true?

A | believe so.

Q Now if | could direct your attention to page eight of this
same zoo policy, itemthree. ASPCA here nakes reference to
standards sets by the Anerican Zoo and Aquarium Associ ation. So

did ASPCA regard the AZA standards as appropriate standards?
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A As the m ni num st andards.

Q As m ni num standards. And you're aware, are you not, that
AZA standards permt the chaining of elephants for at |east
twel ve hours a day, aren't you?

A Vell, yes, | do. However, our policy, when we refer to AZA
gui delines here, we're talking generally in nature. In terns of
our position on chaining, it should be for very limted periods
of time and only for veterinarian purposes.

Q That's not stated in here, is it?

A No, it's not, but certainly in other position statenments we
tal k about chai ni ng.

Q Now if | could direct your attention in this sane exhibit
to the exotic pet policy at page three. And here are sentence
appears, No animal taken fromthe wild should be kept as a pet?
A That's correct.

Q That's a correct statenent?

A That's correct.

Q And here ASPCA uses the verb "take" as renoving it fromthe
wild, isn't that true?

A That's true.

Q If | could turn your attention, ma'am in this same exhibit
to page five, the circus policy. And here it is stated that,
ASPCA does not believe it is possible to maintain wild and
donestic animals on the road for a full circus season w thout

inflicting abuse on the animals. Did | read that correctly?
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Yes, you did.

And that's the policy that existed in '05?
Yes.

That's the policy that exists today?

Yes.

I's that correct?

Yep.

o >» O >» O >» O »

And you don't believe that animals can be trained to
tricks unless they' re abused, correct?
A Correct.

Q But you also say in this policy in the [ast sentence,

do

Wi | e

animals continue to be used legally, we will strive to reduce

stress and cruelty in all cases. D d | read that correctly?

A Yes.
Q So ASPCA basically states in this policy that circus

animals are in the circus legally, isn't that true?

A They may be. However, that doesn't nean that other |aws

shoul d not be conplied wth.

Q But you don't make any reference in your circus policy to
the fact that Asian elephants in a circus are being taken, do

you?

A In this instance we are.

Q In this policy we just read, where does it say that? It

doesn't say it, does it?

A Taking in the sense that the animals are chained for |ong
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periods of time and the use of the bull hook. | nean, certainly
there is other stresses involved with el ephants that are kept in
the circus and are traveling on the road, so that's what that
refers to, is reducing stress and cruelty.

Q You don't make reference in here to the fact that ASPCA
bel i eves that Asian elephants in a circus are being taken
illegally under the Endangered Species Act?

A Vell, we certainly believe it in this case.

Q You may believe it in this case, but you didn't put it in
your policy, did you?

A The policy is very general in nature.

Q And this policy was adopted or was in effect at |east as of
2005, isn't that true?

A That's true.

Q And that's what, five years after this lawsuit was fil ed,
isn't that right?

A Yes.

Q In fact, all of these policies were in effect for five
years after this lawsuit was filed, correct?

A Well, our policies have been in effect for over 140 years,
and they renai n constant.

Q If I could also refer you to page ei ghteen of this sane
exhibit. Here the ASPCA states its position on endangered
species and other wildlife. Do you see that?

A | do, yes.
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Q Is that a correct statenent of ASPCA's policy in 20057
A Yes.

Q Is it a correct statenent today?

A Yes.

Q There's no reference in here made, is there, to circus

el ephants being taken, is there?

A No.

Q There's no reference in here that the Endangered Species
Act applies to captive animals, isn't that true?

A That's true. But |'mnot sure what the point is. | nean,
our policies stand on their own, and certainly they are a
framewor k under whi ch gui des our m ssion and our work.

ASPCA here supports the bans on traffic, correct?

Correct.

And the provisions to protect habitat, correct?

Yes.

But no nention is nmade of taken captive animals, is there?

No.

o >» O >» O >» O

Ms. Weisberg, ASPCA has the current policy stated on its
website, does it not?

A Yes.

Q And those policies are effective as to today, 20097

A Yes.

Q ASPCA still doesn't say in the circus policy that Asian

el ephants in the circus are being taken, isn't that true?
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A Certainly we do in this [awsuit.

Q You don't say it in the policy that the ASPCA has put on
its website for the entire world to read, though, do you?

A Vell, not all Asian el ephants may be taken under the ESA,
but certainly that still remains our position in terns of the
Ri ngling Brothers operation.

Q Let nme show you a docunent, a print out of the website
ASPCA, website, ASPCA.org as of February 7th, 2009 and turn you
to page two of that docunent. Do you recognize this as ASPCA's
policy on circus and traveling shows?

A Yes.

Q And here the reference is nade to using ASPCA' s as opposed
to using wild exotic or nonnative animals, isn't that correct?
A Yes.

Q No where in here do you say, do you, that these animals, if
they're used in a circus and they're endangered, they're going
to be taken under the Endangered Species Act, do you?

A Vll, we say when they're taken fromthe wild and captive.
Br oad.

Q There's nothing here about handling with the bull hook and
chains being a taking, isn't that true?

A That's true. However, there are other ways. There are
many ways to inflict stress and cruelty and physical abuse on
animals. The bull hook is one of them

Q Wll, don't you think it's inportant for the public to know
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what your position in this lawsuit is when they go to your
website and | ook at your circus and traveling shows policy?

A Yes. | think it's very clear.

Q Do you have any other lawsuit pending on this subject?

A No. The ASPCA is not in the business of suing conpanies.
Q Your policy also indicates that exotic should not be
breedi ng, exotic should not be allowed unless they're returned
to the wild, correct?

A That's correct.

Q Soisn't it possible that if you oppose breeding and if

Asi an el ephants di sappeared in the wild because their habitat is
destroyed, that your policies are going to lead to the
extinctnment of the species?

A No. It is possible that the current situation today in
sone parts of the world, it may not be possible to re-introduce
certain animals back into their native habitat, which is why we
do support the breeding, captive breeding of aninmals to be kept
in zoos, assumng that they at |least conply with m ni mum
standards of AZA and they're provided a humane exi stence
resenbling as nuch of their native habitat as possible.

Q Let nme go to the next page of this sane website. Here is
the ASPCA's position on the endangered species, isn't that
correct?

A Yes.

Q And this is as of today, correct?
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A Yes.

Q And this still makes no reference to the concept that an
Asi an el ephant can be taken under the Endangered Species Act,
isn't that true?

Yes.

ASPCA doesn't own any Asian el ephants, correct?

Correct.

It's never bred one?

No.

It's never cared for one, isn't that true?

To ny recollection, yes.

o »>» O >» O > O

And at the tine this lawsuit was filed in July of 2000,
ASPCA had no know edge of any of the facts alleged in the
conpl ai nt about el ephant abuse other than what your |awers told
you and ot her than what Tom Rider told you, isn't that true?

A That's probably true.

Q Vell, it is true, isn't it?
A Well, certainly we are aware of sone of the abuses that
occur in training exotic animals to performon comand. | can't

tell you when we becane aware of that, but certainly when it
comes to Ringling Brothers' operations we nost definitely had
solid evidence of that occurring at R ngling Brothers.

Q Let nme refer you to your deposition at page 26, line 4.
The question was: Have you -- how did the ASPCA | earn of the

abuses alleged in the conpl aint?
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Answer: From Tom Rider primarily, and our attorneys.

Question: D d you learn of themfrom any ot her

groups?
Answer. No.
Question: Any other w tnesses?
Answer:  No.
Dd I read that correctly?
A Yes.

Q And when the ASPCA sued Ringling Brothers in July of 2000,
you knew that you were suing an institution and that were you
going out on a linb by doing so, isn't that correct?

A Going out on a linb how so?

Q Isn't that how you described it at the tine this [awsuit
was filed?

A | don't believe | described it as going out on a |inb.
Certainly we took the prospect of engaging in this lawsuit very
seriously. Again, we are not in the business of suing
corporations, especially ones as established as Feld

Entertai nment.

Q Vell, let's look at Plaintiffs' Exhibit 94A, page 230,
which is in evidence. And this is from if we could go back to
t he page before just to give a context, this is a Septenber 10,
2003 article that was attached to an e-mail from M chael Maree
and to Tashi Meadows at Fund.org. This is in the Kansas Gty

St ar.
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Ckay. Pull that out, please.

And here the statenent is nade, quote: W don't go
around sui ng people, quote, Wisberg said. Quote: This was a
very serious decision on our part. They, (R ngling), are an
institution. W're going out on a linb here, but we're for the
prevention of cruelty to all animals. Cose quote. D d | read
that correctly?
A Yes.
Q Did you in fact say that at the tine?
A Yes, | did.
Q Now, ASPCA has conpl ai ned, have they not, to the United
States Departnent of Agriculture about Ringling Brothers' use of
t he bul | hook?
A Yes, we have.
Q And that has not resulted in any enforcenent action by USDA
against Ringling Brothers, isn't that correct?
A For the nost part, yes.
Q There has been no such action, isn't that right?
A Well, certainly the inspectors have cited Ringling for
various viol ations.
Q You don't know of an enforcenent action that was brought by
USDA against Ringling as a result of ASPCA s conplaints, do you?
A No, | don't.
Q And you've al so conplained in general to the Fish and

Wldlife Service about how Ringling s el ephants are treated, and
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that hasn't resulted in enforcement action either, isn't that
true?

A Yes.

Q Now, Ms. Weisberg, let nme refer you to --

MR. SIMPSON: By the way, your Honor, before | forget,
| want to offer Defendant's 45, which is those policy and
position statenents.

THE COURT: Any objection?

MR. CRYSTAL: No objection.

THE COURT: Admtted.

(Def endant Exhibit No. 45 was admtted into evidence

at about 12:45 p.m)

BY MR. SI MPSON:
Q Let ne refer you, ma'am to Exhibit 47, which were narked
as Exhibit 11 to your deposition. Do you recognize this as the

byl aws of the ASPCA?

A Yes.

Q Let nme refer you, if | could, to page seven, paragraph one,
Article VIIl, which refers to special agents. Do you see that,
ma' anf?

A Yes.

Q And this is the statutory authority, is it not, for the
ASPCA' s humane | aw enforcenent officers?
A Yes.

Q And this is a law that exists in -- let ne back up.

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

29

You're a |licensed attorney, correct?
Yes.
And you're licensed in New York?
Correct.
And you're a nenber in good standing in New York, correct?

Yes.

o >» O >» O »

And when you wor ked for ASPCA, you had occasion to apply
this law, isn't that right?

A Yes.

Q And you're famliar with this law, correct?

A Yes.

Q And this lawis basically a |law that was passed to enabl e
ASPCA to investigate clains of animal cruelty, correct?

A Correct.

Q And these agents are designhated as peace officers under New
York state |law, correct?

A Yes.

Q And that's the sane essentially as a New York Gty police-

man, correct, same basic stature?

A Vell, we're restricted to enforcing laws relating to
ani mal s.
Q Right. But in that area of animal cruelty, your humane | aw

enforcenent officers are basically cops, aren't they?
A They' re specialized police officers, correct.

Q Like a state trooper, sane stature, they're peace officers
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under New York law, isn't that correct?

A Correct, yes.

Q And this |aw was passed in 1866, wasn't it?

A Yes.

Q And this |aw set up ASPCA and has been your charter ever
since, isn't that right?

A Correct, yes.

Q Now | et ne go to paragraph or page eight, paragraph four of
this sane article. This sets out the actions and so forth that
the special agents can take, isn't that correct?

Correct.

And they can may lawful arrests, is that true?

Yes.

They can issue summonses and appearance tickets, correct?
Yes.

They can seek and obtain warrants, isn't that right?

Yes.

They can execute on the warrants, correct?

Yes.

And they can refer a crimnal conplaint, right?

Correct, yes.

o »>» O » O » O >» O > O

Under all of which they can do under New York state | aw
regarding animal cruelty, correct?
A Yes.

Q Your humane | aw enforcenent officers carry firearns, do
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t hey not?

A They do.

Q And they're provided a training course that ASPCA sponsors,
correct?

A Yes.

Q They' re al so provided with continui ng educati on under New
York |aw, correct?

A Yes, yes.

Q Now, the law that these HLEs, if we can call themthat for

short for --
A Sure.
Q -- for abbreviation purposes, the |aw that these HLEs

enforce, is Article 26 of the New York State Agricultural and
Markets | aw, correct?

A For the nost part. They also enforce other laws, |ike the
New York Health Code and the New York Gty Carriage Horse | aws.
Q But with respect to animal cruelty, isn't that Article 26
that | just referenced?

A Yes, that's correct.

Q And that's law that you're famliar with, are you not?

A Yes.

Q And you've had occasion to apply it in the course of your
enpl oynent with ASPCA, correct?

A Vll, certainly to advise the agents of how to apply the

| aw, yes.

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

32

Q But you're famliar with that statute, correct?

A Yes.

Q Let ne refer you to Section 30 or 35 of that law, which is
the definitional section, and I want to refer your attention,
ma'am to Section 2 where it defines torture and cruelty as

i ncl uding every act, om ssion, or neglect, whereby unjustifiable
physi cal pain, suffering or death is caused or permtted. Do
you see that definition?

A Yes.

Q Wuldn't it be ASPCA' s position that the use of a bull hook
on an Asian el ephant would satisfy the definition of torture or
cruelty?

A Yes.

Q Wuldn't it be ASPCA' s position that the chaining in the
Asi an el ephant in the manner in which you think Ringling

Brothers does it would satisfy this definition of torture and

cruelty?
A Yes.
Q Let ne refer you, ma'am to section 35 of this same | aw

The first sentence states, A person who overdrives, overl oads,
tortures or cruelly beats or unjustifiably injures, nains,
mutilates, or kills any animal can be subject to various
sanctions. Correct?

A Correct.

Q And isn't it ASPCA s view that the use of the guide
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satisfies that prohibition or violates that statute?

A Correct.

Q And isn't it your position that the use of chains violates
that statute?

A Correct.

Q Let ne refer you to Section 369 of this sane law. It this
is entitled Interference Wth Oficers. It's true, is it not,
under this section that it's a m sdeneanor, punishable by

i nprisonnent for not nore than a year or a fine of not nore than
a thousand dollars to interfere with an HLE in the execution of
his or her duties?

A Yes.

Q Let ne refer you to Section 371. This states the Powers of
Peace Oficers, correct?

A Yes.

Q And this is the statutory basis for the humane | aw
enforcenent officers' powers, isn't that correct?

A That's correct.

Q And this basically tracks the sane functions that are set

forth in your bylaws, true?

A Yes.
Q In fact, this is what your bylaws are drawn from is that
right?

A That's right. That's right.

Q And let ne refer you to Section 372. And this is the
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provi sion that states what a humane | aw enforcenent officer has
to do to get a warrant, correct?

A That's right.

Q He's got to go in and -- he or she's got to go in to a
magi strate judge and show probabl e cause to get that warrant,
correct?

A That's right.

Q Once they have that warrant, then they can descend on
sonmeone suspected of animal cruelty and inspect, isn't that
correct?

A Yes, that is.

Q And seize those aninals, correct?

A | f necessary, yes.

Q | f necessary, right. They don't need to call in advance

and say they're comng, correct?

Correct.
Q They just show up and kick the door in, right?
A Correct.
Q Now - -
THE COURT: Not always, do they? They show up.
MR. SI MPSON: They show up.
THE COURT: And announce their presence.
Go right ahead. I'msorry. | didn't nmean to
i nterrupt.

BY MR. SI MPSON:
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Q Now, Ms. Weisberg, ASPCA -- you can take that down,
Derri ck.

ASPCA humane | aw enforcenent officers are authorized
by these laws that we just went over and your own bylaws to
inspect the Ringling Brothers circus, correct?

A Correct.

Q And they can do that any tinme the show cones to New York
isn't that right?

A Under the restrictions of the law, correct.

Q And they cone in both the Red Unit and the Blue Unit,
you're aware, conme to New York Cty every year, correct?

A Yes.

Q O every other year. In other words -- let ne say it
again. Every year there's going to be a circus, a Ringling

Brothers circus in New York at Madi son Square Garden, correct?

Yes.
Q It's either Blue one year or Red the next, right?
A | believe so. | don't know for sure.
Q That's al so the case for the Nassau coliseum correct?
A | believe so.
Q ASPCA | aw enforcenent officers have jurisdiction over
Ringling Brothers when it's at Madi son Square Garden, correct?
A Yes.
Q And the Nassau Col i seum correct?
A Yes.
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Q Now, in order to do an inspection, the HLE would need to do
one of two things: get consent fromthe conpany to cone in and
i nspect the aninmals, correct?

Correct.
Q O get a warrant?
A Correct.
Q Those are the two ways to do it, right?
A Yes.
Q And to get a search warrant, they'd have to go through that
sane provision, or to get a warrant, they'd have to go through
that sane provision that we just covered, correct?
A Yes. They woul d need probabl e cause.
Q Al right. Now, it's true, is it not, that the ASPCA's
humane | aw enforcenent officers inspected R ngling Brothers

circus on nore than one occasi on?

A Yes.
Q In fact, they' ve inspected them on many occasions, isn't
that right?

A Yes, they have.

Q And t hese inspections have included the Asian el ephants,
correct?

A Yes.

Q And they've had the opportunity, they, your HLE, have had
the opportunity to observe the Asian el ephants on the ani nal

wal ks, correct?
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A Yes.

Q They' ve had the occasion to observe the aninmals as they're
kept in the various venues, such as Madi son Square Garden and

t he Nassau Col i seum correct?

A Yes, but on a prearranged basis.

Q They' ve had an opportunity to see those el ephants on
chains, correct?

A Yes, they have.

Q They' ve had an opportunity to see those el ephants handl ed
with a bull hook, correct?

A No, not necessarily. They're only allowed in on the
prearranged basis and that is not when the training occurs so
they don't see the actual use of the bull hook.

Q Wl l, sone of your HLEs have been on ani mal wal ks, have

t hey not?

A They have observed from a distance and it's dark out when
they -- it's nighttinme when they go through the tunnel, so it's
difficult to see certainly between the darkness and the di stance
any use of bull hooks.

Q They' ve actually gone on the wal ks, have they not, as
escorts?

Not as escorts, no.

Q You don't know that?
A No, | don't believe so.
Q Al right. And sone of these inspections have been
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conduct ed, have they not, while this |awsuit was pendi ng?

A Yes.

Q And as a result of all of these inspections, your HELs have
never found Ringling Brothers in violation of any New York anti
cruelty law, isn't that correct?

A They have not observed the kind of mstreatnent that we're
tal king about in this lawsuit, and again, the reason for that is
because they are prearranged inspections that need to be -- the
| ogi stics need to be worked out between our agents and Ringling,
and Ringling always has an enployee or an official fromRingling
to acconpany our agents on the inspection. And we are also, the
agents are kept at a fair distance fromactually inspecting each
i ndi vi dual el ephant so they're not going to see the actual use
of the bull hook, nor are they necessarily going to see any of

t he wounds or | esions or open sores that are caused by the
bul | hook.

Q Al right. But the question was: They have not found any
violation of New York law with respect to Ringling Brothers,
have t hey?

A No.

Q Al right. Now, you say that the only way to do this is to
set up an appointnent with the conpany and cone in in a

| eisurely pace and do an inspection froma distance, correct?

A Correct.

Q But you could go -- these people could go to a nagistrate
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judge and get a warrant and show up and do whatever they want,
isn't that right?

A No. But they can't get the warrant because they don't have
an opportunity to actually witness the use of the bull hook to
establ i sh probabl e cause.

Q Vel 1, ASPCA has conducted discovery in this case, has it
not ?

A Yes.

Q And they' ve gotten how many thousands of records from

Ri ngl i ng Brothers?

A Several thousand pages of records. | believe that's true,
that's correct.

Q And you've read the depositions in this case, have you not?
A Yes, but that's not the basis for -- for establishing
probabl e cause to get a search warrant to enter in, you know.
It's a different kind of standard, that the district attorneys
need the evidence at hand.

Q So the evidence that you've amassed in this case doesn't
constitute probable cause to get a warrant under the New York
anti cruelty | aw?

A Wll, | don't know. Maybe that's sonething that we shoul d,
you know, we shoul d pursue.

Q You' ve never tried, though, have you?

A No, we haven't.

Q So the statenment that you can't do these inspections isn't
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correct, is it?

A W inspect the animals to at | east nmake sure that they're
provided with food and water, sanitary conditions, and proper
shel ter.

Q But you al so have access to people |ike Tom R der who can
tell you where to look, right? 1Isn't he one of your co-
plaintiffs in this case?

A Yes.

Q And you have access to Carol Buckley, correct, she's one of
the experts in this case?

A Yes.

Q Bot h of these people could tell your people where to go

| ook, correct?

A That is true. W still never get close enough to actually
observe and witness the injuries inflicted on them

Q Vll, is it your testinony that no animal control officer
under state |aw has ever been allowed to go up and touch these
el ephants and | ook behind their ears and see if they've got
wounds and abrasi ons before?

Yes.

That's your testinony, it's never happened?

That's correct.

Were you here when Annette WIllians testified?

| don't believe so.

O >» O >» O

Now, if | could refer you to Defendant's Exhibit 7, which
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is already in evidence fromyesterday, which is a cover

menor andum to you dated May 20, 2004, attaching certain

i nspection reports. Do you see that, ma' anf

A Yes.

Q So these humane | aw enforcenent officers would conduct

i nspections of the circus and then wite reports; is that
correct?

A Correct.

Q And when discovery in this case took place, the defendant
asked for those reports, isn't that right?

A Yes, and we turned over all the reports that we had.

Q Al right. And when this response was done in May of 2004,
the reports for 2000 -- or excuse nme -- for 1997 had been
destroyed, isn't that correct?

A That's correct.

Q And there were no such records for 1998, correct?

A That's correct.

Q Now, the reason they were destroyed is because ASPCA has a
si x-year docunent retention policy, correct?

A Correct.

Q And that policy was not suspended until March of 2004,
correct?

A Correct.

Q And that's contrary to what you testified to in your -- in

the evidentiary hearing that was held in this case, isn't that
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correct?
A | don't know. You'd have to jog ny nenory on that.
Q Don't you renenber testifying in that hearing that ASPCA
started saving all docunents relevant to this case in 2000?
MR. CRYSTAL: Your Honor, I'mgoing to object. He
shoul d show the testinony.
THE COURT: She'd like an opportunity to see it. |If
you have it, counsel, you can show it.
You don't recall?
THE W TNESS: No.
BY MR. SI MPSON:
Q Let me refer you to the evidentiary hearing transcript of
February 2008, page 54. And just so that we're clear on the
predicate here, we had a hearing in this case in February of
2008, correct?
A Correct.

Q You testified in that hearing as a witness for ASPCA

correct?
Yes, | did.
Q And | asked you the questions at the tine, right?
A Yes, you did.
Q And were you under oath, correct?
A Yes, yes.
Q It was presided over by Judge Facciola, correct?
A Yes.
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Q Al right. And the question at line 20 was: The
conplaint, the record in case, will show that the origina
conplaint in 001641 was filed in July of 2000. The answer:
Correct.

Question: Wen in relation to that date did ASPCA
start saving docunents relevant to this --

That woul d have been in our D.C. office.

Question: Let ne finish the question. Wien in
relation to the date that | just stated did ASPCA start saving
docunents relevant to this case?

Answer: It would have been when we were first
notified about the prospective filing of the case and whether or
not we wanted to join as a co-plaintiff.

Question: Sonetinme prior to that date?
Answer: Absolutely.
Dd I read that correctly?
Yes.
Except for the humane | aw enforcenent reports, right?
For those two years, correct.
You didn't start saving those until March of '04, correct?
| believe so.
Because they weren't relevant to this case?

Not necessarily.

o >» O >» O > O »

Your own people's inspection of the Asian elephants in this

lawsuit are not relevant to this case?
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A Ch, they are, yes.

Q But you didn't save that, did you? You didn't start saving
that in 2000, did you?

A | guess not.

Q And had you saved themin 2000, then under your docunent

destruction policy we would have HLE reports going back to 1994,

correct?

Correct.
Q And they're gone, they've been destroyed, isn't that right?
A They' ve been di scarded, yes.
Q Vell, they're not avail abl e anynore?
A They' re not available. Correct.
Q Now, if | could refer you to page two of this sane exhibit,
which is an inspection report dated March 20, 1998. Do you see
t hat ?
A | do.

Q And this was a routine inspection, right, routine circus
i nspection?

A Yes.

Q And it was being conducted with respect to the Nassau

Coliseum right?

Yes.
Q It says Barnum & Bail ey help the stead turnpike?
A Yes.
Q That's in Nassau Coliseum isn't it?
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A Yes, | believe it is.
Q "Routine circus inspection" neans that the agent would

check to see if the animals were properly fed and watered,

correct?
Yes.
Q Were generally in good health, right?
A Correct.
Q Were not visibly ill?
A That's true.
Q Were not visibly injured?
A Correct.
Q And were kept in sanitary conditions?
A That's true.
Q Al right. And if | could turn your attention to page

four. This officer signs this record NVO, which nmeans no
vi ol ati ons observed. Correct?
A Correct.
Q If we could turn to the next one.
Ch, by the way, this one that we just went over was
the Ringling Brothers' Blue Unit, isn't that right?
A | don't know.
Q Let's go to the next one, which is at Defendant's Exhibit 7
at page five. This was an inspection also at the Nassau
Col i seum March 23, 1999; is that correct?

A Yes.
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Q And if we could go to page seven, this agent states:
Participated in the escort of the aforenentioned ani mal parade.
Do you see that?

A Yes.

Q Do you have any reason to believe that that humane offi cer
did not participate in the aforenentioned ani mal parade?

A No.

Q And the ani mal parade woul d have been wal king the animals
i nto Madi son Square Garden, isn't that correct?

A "' mnot sure how far they acconpani ed them

Q Vell, it says in the preceding sentence: They were en
route to Long Island Gty where the aninmals were to be paraded
on foot to Madi son Square Garden, right?

A Yes, yes.

Q They do that every year, correct?

A | don't know if they do that every year.

Q Vll, they walk these animals on the streets of New York
every year?

Ch, Ringling, yes.

And they're in full public view?

Yes.

And this HLE was actually on this animal wal k, wasn't he?

It appears that way.

O >» O >» O

So if they were using the bull hook to guide these

el ephants, he woul d have seen it, correct?
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A Not necessarily.
Q Vell, if he was paying attention he woul d have, correct?
THE COURT: That's probably argunentative.
MR. SIMPSON: Al right.
BY MR. S| MPSON:
Q He did observe on this sane report that the el ephants, once
they got to Madi son Square Garden, were put on padded chai ns.
Do you see that down at the bottonf
A Yes, | do.
Q So he had an opportunity to observe how they were tethered,
isn't that true?
A Yes.
Q And this humane | aw enforcenent officer closed this case
NVO at this tine, did he not?
A Yes.
Q Wi ch neans no viol ati ons observed, correct?
A Yes, that's correct.
Q If you | ook at the next one, page eight, this is an
i nspection at Madi son Square Garden, isn't that correct, 34 9th
Street?
A Yes.
Q This was a situation, if we can go to the next page,
actual ly page ten, where again, no violations were observed,
isn't that right?

A | believe so.
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Q And this individual actually observed the el ephants,
correct?

A Well, certainly the food was observed. There was food
observed there. He observed the el ephants, but again, it's not
clear if he actually inspected each individual elephant.

Q He al so observed them as secure, correct?

A Yes.

Q So it's inportant, is it not, under New York |aw that when
t hese el ephants are in Madi son Square Garden downtown in a
nmetropolitan urban area that they be secured, correct?

A Well, certainly there should be sonme security, but whether
or not they have to be chained all the tine is a different
gquesti on.

Q So do you know whet her your hunane | aw enforcenent officers
are looking to see if the aninmals are secured in terns of
conpliance with the | aw?

A They're looking to see if the aninmals are properly treated,
but whether or not there's any determ nation of, you know,
safety for the public is not really their responsibility. The
responsibility goes towards the animals only.

Q Vell, if the HLE wal ked into Madi son Square Garden and the

el ephants were | oose, would Ringling Brothers get a ticket for

t hat ?
A | don't know. Maybe not.
Q Let's go to the one at page eleven. This was anot her
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routine inspection, correct, at Mudison Square Garden?
A | believe so.

Q And this occurred six days after the one we just saw, isn't

that right?
A Yes.
Q If we go to page thirteen, this agent also observed all of

the animals, correct?

Yes.
Q So he saw fourteen el ephants there, right?
A ' mnot sure -- yes, correct.
Q He wote down fourteen el ephants?
A Yes, yes.
Q And, The aninmals were very secure, bright and alert,
correct?
A Yes.

Q Again, he closed this out with no violation reported, isn't

that right?
A No vi ol ati ons observed, correct.
Q No vi ol ati ons observed, excuse ne.

Now, this docunent, if we go to the next page, has
sonmething called -- go to the top, please -- a circus inspection
report, correct?

A Correct.
Q And this wasn't in previous docunents, correct?

A | believe not.
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Q So this is a docunent actually formul ated for purposes of a
circus inspection, correct?

A | don't know that. Yes. It may be. It says Crcus

| nspection Report, so that m ght be the case.

Q Al right. This is a docunent that your humane | aw

enf orcenent division devel oped, correct?

A | believe so.
Q It's not a Ringling Brothers' docunent, right?
A No.

Q And here we had specific itens that the person is supposed
to check, isn't that true?

A Correct.

Q He was actually asked to find out and say yes or no, Any

m streatnent or cruelty to animls? and he answered "no,"

correct?
A That is correct.
Q He was al so asked the question, Any aninmals injured? And

he said "no," correct?
A Correct.
Q Al so item ni ne asked, though, look at the condition and

health of the animals, and he rated that as good, correct?

Correct.
Q And that's the highest rating on this form isn't it?
A That's correct.
Q And itemten, sick or injured animals, there weren't any,
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were there?

A None that were observed, no.

Q And itemtwelve, Are the animals securely confined? and he
checked that "yes," correct?

A Correct.

Q And that neans they have to be securely confined because
it's a safety issue in dowmtown New York to have Asian el ephants
wandering | oose, isn't that true?

A That's not necessarily true, no.

Q But whatever it was, he checked that they were securely
confined, correct?

A Yes, he did.

Q Isn'"t it nost likely given the tine period here that the
securely confined was that the Asian el ephants were on chains?
A Yes.

Q If we go to page 21. And this is a Grcus Inspection
Report of April 2nd, 2001. Do you see that?

A Yes, | do.

Q This is Madi son Square Garden agai n?

A Yes.

Q And this one, if we go down, has the sane sort of
information as the one we just saw, correct?

A Correct.

Q This one, however, he finds at the bottomw th respect to

are there any sick or injured animals, he checks off "yes"?
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A That's correct.

Q Right. But this person, if we could go back to page
seventeen of this same exhibit, found no violations observed,
correct?

A That's correct. However, it's not clear the nature of the
sick animals and the cause of that and whether or not that was
due to neglect or was an intentional act.

Q Vel |, according to this report on this sanme page, this
agent was escorted throughout the entire area and found
everything to be in order, correct?

A Correct.

Q He al so observed that there was a veterinarian on staff,
correct?
A That's correct.

Q So is it possible that he observed sick and injured ani mals
but concluded they were being taken care of by a veterinarian?
A Yes.

Q Isn't that |ikely what he did?

A That's probably likely what he did.

Q If we could go to the last report in this series, page 22.
This is a March 21st, '02 inspection report at Mudi son Sqguare
Garden, and it states it's of the Blue edition. Do you see

t hat ?

A Yes.

Q And that's the Blue Unit of Ringling Brothers circus, isn't
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that true?
A | believe so.

Q And if we |ook at page 23 under Additional Information For

Agent, this one actually says "check el ephants.” Do you see
t hat ?
Yes.
Q Do you know how that got there?
A How what got there?
Q That notation
A No, | don't.
Q Is it fair to say that soneone asked this agent

specifically to check the el ephants?
A Yes.
Q Ar | correct?

MR. CRYSTAL: Your Honor, she already said she doesn't
know. ['Ill object.

THE COURT: I'Il let her answer stand. |It's there.
BY MR. SI MPSON:
Q Did you nake that communi cation?
A No, | did not.
Q If we |ook at page 26, and at the tinme at the top, Wuat
time did you arrive? He was there about an hour, isn't that
right?
A Yes.

Q 10:40 a.m to 11:30 a.m?

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

54

A That's correct.

Q And if we look at -- he filled out this form Again, I
don't want to go over it, it's the sane type of information on
the other form correct?

A That's correct.

Q And there was no m streatnment or cruelty, and all the other
itens were checked with the highest marks, isn't that correct?
A That's correct.

Q And in specifically, if we go to page 24 of this docunent,
he | ooked at the el ephants and found nothing wong wth them
isn't that correct?

A That's correct. From his observation.

Q Crcus area, all animals are secure and all bright and
clear. No injuries found on any el ephants. Right?

A That's correct.

Q He al so noted, did he not, that a Dr. Lindsay, a
veterinarian, was present with the show and avail able, correct?
A That's correct.

Q And the case was cl osed out as unfounded, isn't that true?
A That is true.

Q Now, this one, this report is dated March 21st, 2002.
There is no HLE inspection report on Ringling Brothers that
comes after that, isn't that right?

A | believe so.

Q This is the | ast one, correct?
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| believe so.

But the inspections continued, did they not?
After 20027

Yes.

They did, but I'mnot sure fromwhich years.

o >» O >» O »

VWl l, they continued, did they not, all the way up to 2006,
isn't that right?

A Yes, that's ny understandi ng.

Q And at no point during that four-year period of tine, from
2002 to 2006, did the HLEs find a violation of New York law with
respect to Ringling Brothers Crcus, correct?

A Not fromtheir observation, correct.

Q And they didn't wite any such reports either?

A | can't speak to that. | was not a supervisor of that
departnent ever, but that seens to be the case since we did a
diligent search but we did not cone up with any reports.

Q Al right. Wll, you were required, were you not, to
produce all of these docunents by Judge Sullivan's order?

Absol utely.

August 23rd, 2007?

Absol utely.

And so you went and | ooked?

Yes.

Correct ?

> O »>» O >» O

Correct.
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Q The | ast one you had was March 21, 2002, correct?
A Yes.
Q Al right. Now, M. Wisberg, there have been tines, have
there not, when you yourself, when you were enpl oyed by ASPCA
actually requested that an HLE go do an inspection, isn't that
right?
A | don't know if | ever requested that they do an
i nspection, but certainly we get calls fromthe public with
ei ther conplaints or concerns, and often tines the departnent
wi |l authorize and send the agents to check the situation out.
Q Let nme refer you to page 112 of your deposition, ma'am at
line 15. The question was: Do you know of any exanpl es when
ot her individuals at ASPCA have asked that there be an
i nspection?

Answer: | have.

Question: |In what cases?

Answer: Pet shops, hoarders, individuals, problens
with carriage horses in the city.

Dd I read that correctly?
A Yes, that's correct.
Q It's true, is it not, that you personally observed in 2005
a Ringling Brothers' el ephant handl er hook an el ephant on the
streets of New York?
A | did.

Q And you did not nake any issue about that, did you?
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A An issue with the HLE about that?

Q Yes. You didn't go to the HLE and say do sonet hi ng about
this hooking incident, did you?

A No, | did not.

Q You didn't request an inspection, did you?

A No.

Q Let ne refer you, ma'am to Defendant's Exhibit 31, which
is in evidence as of yesterday, which is a letter dated May 5,
1996, to Julie Strauss from Kathi Travers. Have you seen this

docunent before?

A | have.

Q Do you know who Kathi Travers is?

A Yes.

Q Who was she at the tine this letter was witten?

A "' mnot sure what her exact title was. Oiginally she was

the director of the animal part at JFK airport which we operated
for the airport for a nunber of years. Subsequently we did not
renew our contract and so Ms. Travers, she acted in the role of
ani mal transport and exotic animal, our resource person for
t hose issues.
Q If we can go to, just zoomthat letter in

This is sent on Anerican Society For the Prevention of
Cruelty to Animals |etterhead, which appears to be the western
regional office. Do you understand that to be the case?

A Yes, that's true.
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Q And did she work in that office?
A | don't recall.
Q Do you have any reason to believe that she didn't work in
that office?
A No.
Q She states in the first paragraph: | nust applaud Ringling
for the magnificent job you were doing at the new el ephant
breeding facility. |I'mvery inpressed by the professional and
extrenely humane conditions | found in ny recent visit. | was
al so very much inpressed by your dedicated staff who obviously
eat, drink and sl eep el ephants.

Dd I read that correctly?
A You di d.
Q Were you aware of this visit that she nade at the CEC?
A No, | wasn't, nor were a lot of the senior staff nenbers at
the ASPCA. She was not authori zed.
Q She was off the reservation here?
A "' msorry?
Q She was off the reservation here when she nmade this trip to
t he CEC?
A She was not authorized to nmake it, and certainly was not
authorized to issue that letter.
Q Do you have any reason to believe she -- do you have any
reason to doubt that she's accurately reflected what she in fact

observed?
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A You know, | don't even know if she wote that letter.

Q Vel |, assum ng she did, do you have any reason to doubt
that this is an accurate reflection of what she observed?

A It's hard to say. | mean, she's not -- she has no training
in-- no formal training in exotic animals or veterinarian care
or behavior, so whatever her observation was | think needs to be
taken into account given her |ack of expertise.

Q Vell, there was al so, wasn't there, an inspection of the
CEC by the ASPCA in or about this sane tinme, 19967

A Not that |I'm aware of.

Q Wasn't this inspection referred to in a tel evision program
called 20/20 on May 10th, 19967

A | don't know.

Q Wuld it refresh your recollection to see part of that

vi deo?
A It may or may not.
Q Let nme --
THE COURT: |'msorry. Wo signed that letter?
THE WTNESS: Well, it appears that Kathi Travers
signed the letter. |[|'ve never seen her signature, though, so |

can't authenticate that.

BY MR. S| MPSON:

Q You don't have any reason to --
A "' msorry?

Q You don't have any reason to doubt that, do you?
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A | don't know. | nean, you're asking nme to verify a
docunent that | did not see issued at the tinme and knew not hi ng
about at the tine.

THE COURT: Was this produced by your organization
during di scovery, though?

THE WTNESS: | don't renmenber how it was produced.

MR. CRYSTAL: Your Honor, for the record --

MR. SIMPSON: It's got a Feld Bates nunber. It's
produced by the defendant.

THE COURT: Al right.

MR. SIMPSON: But it's in evidence.
BY MR. SI MPSON:
Q Let ne show you parts of the clip.

MR. CRYSTAL: Before you do --

THE COURT: | haven't seen it before. | don't know
that's in evidence. | haven't seen it before.

MR. CRYSTAL: Wth regard to the clip, 1'd just like
to object. The clip isn't on their 72-hour --

MR. SIMPSON: It's to refresh her recollection

THE COURT: Anything can be used to refresh her
recollection. [I'Il allowit.

That last exhibit, I"msorry, | don't recall seeing
that. Again, was that introduced?

MR. SIMPSON: It was introduced yesterday.

THE COURT: Ch, it was one of the exhibits you read
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of f?
MR. SIMPSON: Yes, sir.
THE COURT: Ch, that's why | had not seen it.
(Vi deo pl ayed.)
BY MR. SI MPSON:
Q Does that refresh your recollection about an inspection of
the CEC by the ASPCA?
A It doesn't. | don't know how that could have been done
since our peace officers' powers are limted to New York state.
Q Vel |, maybe they were invited in. |s that possible?
A It's possible.
Q And woul d that be sonething that would normally be
coordi nated through your office?
A No.
Q Ms. Weisberg, it's true, is it not, that in the period from
2001 to 2003 the ASPCA provided $25,544.50 to Tom R der?
A | believe that's the correct anount.
Q That's the nunber you gave in an answer to Interrogatories
in 2007, isn't that true?
A | believe so.
Q And these paynents to Tom Rider, to or for Tom R der, began
in May 2001, isn't that right?
A | believe so.
Q And isn't it a fact that on May 7th, 2001 was the date that

Tom R der left his position or whatever you want to call it with
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the entity calls PAWS?

A | don't know the exact date, but if that's the date that he
left, then that's the date that he left.

Q And PAW5, the Performng Aninmal Wl fare Society at the
time, shortly before that date, was a plaintiff in this case,
isn't that correct?

A Yes, that's correct.

Q And at the tine M. R der left PAWS he didn't have a job
isn't that right?

A | believe so.

Q And PAWS was one of the co-plaintiffs in this case who up
until that point in tine was providing M. R der with financi al
support, isn't that right?

A | don't know that for a fact, but | assune that was the
case.

Q And at the tine he left PAW there needed to be a source of

financial support for M. R der, correct?

A | don't know if he needed financial support or not.

Q Vell, you're not aware of any job that he went and got,
correct?

A No. | was not aware.

Q And he didn't have any way of supporting hinself other than
the noney that he was going to receive fromthe other plaintiffs
in this case, isn't that correct?

A | don't know that for a fact.
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Q Vell, in fact, isn't it true that the ASPCA stepped in at
that point, in May 2001, and started to pay Tom R der?
A W did not pay him W reinbursed himfor his expenses.
Q You started to nake noney available for him correct?
A For his expenses.
Q And in order to do that you, Lisa Wisberg, had to get
approval fromthe head of ASPCA, correct?
A That's correct.
Q You did it by witing an e-mail to a fell ow nanmed Larry
Hauk, isn't that right?
A That's correct.
Q M. Hauk at the tine was the president of ASPCA, right?
A That's correct.
Q Let ne show you Defendant's Exhibit 46, which is in
evi dence and was offered yesterday.

THE COURT: Al right.
BY MR. SI MPSON:
Q Do you recognize this, ma'am as the e-nmail exchange you
had with Larry Hauk about the subject of Tom Ri der?
A Yes, | do.
Q You nake reference in here to M. R der being an el ephant
trainer. That's not accurate, is it?
A That is correct. That was ny m stake.
Q He was just a barn man, correct?

A Correct, yes.
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Q And it states in here that, anong other things, M. Rider
was | eaving PAW5 so he woul dn't be taken off the suit, correct?
A That's what | said. | can certainly clarify what was neant
by that. That e-mail was sent shortly after we |earned that
PAW5S had entered into a settlenent agreenent with Ringling
Brothers, and part of the settlenent agreenent was that Tom
could no longer be a co-plaintiff in the lawsuit and he coul d
not speak out against the circus.

Q Ckay. But at the tine the settlenent agreenent happened,
he was getting financial support from PAW5, correct?

A | don't know whether he was getting financial support or if
he was just working there to care for the elephants that they
had.

Q And then he had to | eave PAWS, correct, in light of their
settl ement ?

A He had to | eave PAWS because of the settlenent agreenent.
Q And therefore, there needed to be a way to support him
after he left PAWS correct?

A To go around the country and do his nedia touring, correct.
Q And when you say "taken off the suit,” that's this case

that we're here in trial today, correct?

Correct.
Q And those are your words in this e-mail, isn't that right?
A Correct.
Q You state in here that he can't be enpl oyed because he's
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got to follow the circus, correct?

A That's correct.

Q You were seeking approval from M. Hauk to provi de noney
for M. Rder in lieu of that enploynent, correct?

A To provide noney to enable himto go around the country,
correct.

Q He wasn't going to have a job, right?

A That's correct.

Q So you were providing noney in lieu of a job, correct?

A Vell, we were providing noney so he could go neet with the

media to do interviews.

Q Wl |, you expected himto do sonething for the noney?
Ch, vyes.
Q It wasn't a gift?
A It was a grant.
Q A grant. \Were does it say in here about it being a grant?

MR. CRYSTAL: (bjection, your Honor. This is
argunentative.

THE WTNESS: That's the way it was --

THE COURT: Just a mnute.

It's overrul ed.

THE WTNESS: That's the way that we perceived it. He
wasn't a paid enpl oyee at the ASPCA.
BY MR. SI MPSON:

Q And the plan here was for ASPCA and the other two
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plaintiffs, which at the time were the Animal Welfare Institute
and the Fund For Animals, each at this point My of 2001 will
chip in a thousand dollars, correct?

A That's correct.

Q So he was going to get $3,000 to start with?

A That's correct.

Q For the first two nonths, correct?

A Correct.

Q And al nost nine years later that nunber has grown to nearly
$200, 000, isn't that right?

A | don't know that.

Q You haven't heard that nunber?

A No.

Q It's true, though, that although the theory here was he was
supposed to follow the circus, that he really didn't do that,
isn't that right?

A To ny know edge that's what he did.

Q Vell, isn't it true that M. Rider does his nmedia work from
one | ocation for the nost part in Florida by talking to people
on a cell phone?

A | do not know that. | nean, we coordinated M. R der's
medi a efforts between 2002 till My of 2003. Certainly our
medi a departnent was wor ki ng hand-in-hand with him and he was
followi ng the circus.

Q So you may not know what exactly he did after 20037
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A That's correct.
Q Now, when noney was provided to or for M. R der by ASPCA

initially it was through the law firmof Meyer, ditzenstein &

Crystal, isn't that correct?
A Yes. Initially we gave | believe a thousand dollars to the
law firm

Q And the way this worked is the law firm would provide the
noney to M. Rider; is that right?
A They would send it vis-a-vis Western Union because he was
on the road all the tine.
Q And then that noney woul d be put on your legal bill as an
expense, correct?
A | don't believe -- yes. Yes, that's correct.
Q Vell, let ne show you Defendant's Exhibit 61, which was
of fered yesterday, your Honor, and is in evidence.

THE COURT: Al right.
BY MR. SI MPSON:
Q And refer you to page one, which has got heavy redactions
init, which is howit was produced, but isn't it in fact that
this is an invoice from Meyer & GQitzenstein to ASPCA for this
case dated June 14th, 20017
A Correct.
Q And if we go to page two of this docunment, there's a
reference -- well, | guess let's go to the bottom page. There's

a reference to additional charges, shared expense. Do you see
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t hat ?

A Yes.

Q And "shared expense" neans these are expenses shared by the
t hree organi zational plaintiffs, correct?

A | believe so.

Q And if you go to page two. One of those shared expenses
was cash via Western Union plus finance charge and fees from
Western Uni on, $684.82, correct?

A That's correct.

Q And that was ASPCA s share of noney that was provided by
Western Union to Tom Rider, isn't that true?

A | don't recall. It's hard to tell just fromwhat's shown
in this docunent.

Q Al right. Wll, let's look at page four. This is another
i nvoice, dated July 16th, 2001, fromthe sane law firm This
one nmakes reference to finance charge and bank fees from $500

Western Union wire transfer to Tom Rider on 5/3/01. Do you see

t hat ?
Yes.
Q So this is another shared expense, correct?
A It appears so.
Q And this one actually is for Tom R der, correct?
A Correct.
Q And your share, ASPCA's share of this was $184.82, correct?
A It appears that way.
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Q And if we |look at page eight, this is an invoice dated
Sept enber 27th, 2001, entitled Special Expense, and these
speci al expenses were expenses that were not being shared,
correct?

A Well, certainly those were the charges to the ASPCA. |
don't know if they were shared or not by the other groups in
ternms of al so being charged the sane anounts.

Q Vell, let's ook at -- produce that back. Look at the top
of this docunment. We've got reference to "shared expense"?
A Ri ght .

Q There's a wire transfer fee to Tom R der. Those were
shared with the other plaintiffs, correct?

A It appears that way.

Q And then the special expense was only paid by ASPCA, isn't

that right?
A It appears that way.
Q Vell, isn't that how you described it in your Answers to

I nterrogatories?
A | may have. | don't recall
Q Let's |l ook at Defendant's Exhibit 18, page 68. Al right.
Let's nove on. | thought | had it. | don't.

The other way that the noney was provided to M. Rider
was nmoney was paid from ASPCA to an entity called Wldlife
Advocacy Project, correct?

A That's correct.
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Q The WIdlife Advocacy Project is a corporate entity
establ i shed by Kathy Meyer and Eric Qitzenstein, right?

That's correct.

They in turn paid the noney to Tom R der, correct?

| don't know how t he di sbursenent was nade.

Well, in Decenber of 2001 ASPCA made a $6,000 grant to the
correct?

That's correct.

Al so known as WIldlife Advocacy Project, correct?

Yes.

o >» O > % O > O

And ASPCA nade that paynment know ng that the noney was
going to be paid to Tom R der, correct?

A W made the grant to the WAP for use for educational
purposes. At the tinme there was an enpl oyee by the nane of
Darcy Kent who was working very closely with Tomin also
scheduling his nedia tours, so | don't know if a percentage of
that grant was used to pay her in that capacity or how nuch of
it was used towards Tom s expenses.

Q Vell, let's go back to that sane interrogatories,
defendant's 18/ 68. Now, you answered Interrogatories in
response to Judge Sullivan's August 23rd, 2007 order, correct?
A That's correct.

Q And in this answer when -- you can look at the end if you
want, but isn't this one of the answers that was provided at

that tine?
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A Yes.

Q And this answer was witten and verified by you, isn't that

true?
A Yes.
Q It states in here in Decenber 2001 the ASPCA provided a

$6,000 grant to the WIldlife Advocacy Project for that

organi zation's advocacy work on behal f of el ephants in
captivity, and understood that these funds would be used for M.
Ri der's nedia and public education advocacy. Have | read that
correctly?

A Yes.

Q There wasn't anybody el se out there on the road talking
about el ephants other than Tom Rider, isn't that right?

A That's correct.

Q Now, in addition to the paynents to the law firm and the
paynents to WAP, the ASPCA al so nade paynents directly to Tom
Rider, isn't that true?

A After the paynment to the WIldlife Advocacy Project we then
made paynents to Meyer Jitzenstein to rei nburse Tom before we
t hen took that in-house.

Q Right. Well, you nade, for exanple, you gave himcertain
t hings that cost noney, correct? You gave hima |aptop
conmputer, right?

A That's correct.

Q You gave hima cell phone?
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That's correct.

You paid the cell phone bills, correct?

Yes, we did.

And you paid for his Internet access, correct?

That's correct.

And you gave him $5,000 in travel er's checks?

Yes, one tinme we did, yes.

And | ater you took back $1,200 of it?

That's correct.

So he ended up with $3,800 in travel ers checks, correct?

That's correct.

o »>» O » O » O » O > O »

And t hese phone bills were paid by ASPCA on Tom Rider's
behal f and | ogged into your general |edger, isn't that true?
A That is true.

Q And they were | ogged into your general |edger w thout any
attribution to TomRi der, isn't that right?

A What do you nean by that?

Q It doesn't say whose phone it is?

A Vell, we had given himthe phone.

Q You gave himthe phone, but when you paid the bill and
reflected the paynent on the books of your organization, there's
no reference nade to Tom Rider, isn't that true?

A Well, certainly on the books, but in terns of the check
requests or any approval, | would always have to earmark the

desi gnation of what it was being use for.
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Q Vell, is the answer to the question they were not reflected
on the books in a way that nade reference to Tom Ri der?
A That may be true.
Q Ckay. Well, let ne show you Defendant's Exhibit 209, which
is in evidence, page one through eighteen. Do you recognize
these as redacted copies of ASPCA s general | edger detai
report?
A Yes.
Q And if you'll go to the next page.

MR. CRYSTAL: Your Honor, |1'd again like to object
that this is not --

THE COURT: | npeachnent purposes, counsel. [1'Il allow
it.
BY MR. SI MPSON:

Q You see reference was nade here to at the bottom AT&T

Wrel ess?

A Yes.

Q And that's Tom Rider's phone bill, isn't it?

A Yes.

Q That's why it was produced to us, right?

A Yes, of course.

Q There's no reference in there being nade to this being Tom
Ri der's phone, isn't that correct?

A No, not specifically there.

Q Now, sone of these charges that were paid on M. R der's
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behal f were actually put on your own credit card, isn't that
right?

A The corporate credit card, yes.

Q The corporate credit card issued to Lisa Wi sberg?

A Correct.

Q Agai n, those corporate credit card charges don't nake any
reference to TomR der, isn't that true?

A Maybe not specifically, but certainly we could -- we could
track themto Tom wherever Tomwas at the tine to his follow ng
the circus and doing his nedia tour.

Q Vell, let me go to page nineteen of that same exhibit, 209.
Do you recognize this as a copy of your redacted version of your
Aneri can Express account bill?

Yes, | do.

This is that ASPCA credit card you nmade reference to?

Yes.

Here we had certain hotel charges listed; is that correct?
Yes.

There's no reference in here to Tom R der, is there?

No, there is not.

o >» O >» O >» O »

Now, the paynents that were nmade by ASPCA through to the
law firmin 2001, they were reflected on a 1099 that Meyer,
G@itzenstein & Crystal gave to TomRider; is that correct?

A | don't know.

Q Have you ever seen that docunent?
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A | don't believe so.

Q Were you here when M. Rider testified about it?

A | may or may not have been.

Q Now, the noney that ASPCA gave to the WAP in Decenber of
2001, was paid to M. Rider in 2002, isn't that correct?

A That' s ny under st andi ng.

Q Now, do you know whether the WAP sent M. Rider a 1099 for
that year that included that noney?

A | don't know.

Q As far as you know, there were paynents al so nade, were
there not, by ASPCA through the law firmand directly to M.

Ri der that occurred in 2002 and 2003, correct?

A Vell, certainly we made paynents either directly or on the
credit card to M. Rider during that period of tine.

Q So both of those years, 2002 and 2003, correct?

A Up until May of 2003.

Q And the ASPCA did not send M. Rider a 1099 for 2002, isn't
that true?

A | don't know.

Q And you don't know whether or not they sent him one for
2003, correct?

A | know that woul d have been from our finance departnent.

Q But you | ooked for those kinds of docunents in response to
the Court's orders?

A Absol utely.
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Q And nothing like that turned up, isn't that true?
A No. That's correct.
Q Had sonething like that existed, you would have produced
it, correct?
A Absol utely.
Q You don't know whether Meyer, Gitzenstein & Crystal sent
hima 1099 for 2002 or 2003, correct?
A No. | don't know.
Q So are you aware of any way in which ASPCA for 2002 and
2003 reported the noney that was provided to Tom Rider to the
federal governnent ?
A | don't know.
Q And you're aware, are you not, that Tom Ri der never filed
tax returns about those two years until April of 2007, correct?
A | don't know the dates in particul ar.
Q You didn't hear that?
A No, | did not.
Q Now, when ASPCA provided this noney to M. R der, he wasn't
required to account for it, was he?
A Yes, he was.
Q He sent recei pts back accounting for what he had spent it
on?

Yes. Many tinmes he did.
Q You produced all those in discovery?

A W produced whatever we had to produce.
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Q But you didn't produce those receipts in discovery, did
you?
A | believe that we produced whatever was required.

Q Al right. Well, you testified in February of 2008 that
you had produced to the defendant any docunent that concerned
paynments to Tom Rider, isn't that right?

A Paynments, yes, and that was docunent ed.

Q Regar dl ess of whether, you know, your |awers view the
order was different or not, you, ASPCA, every docunent that
concerned paynents to Tom Rider, isn't that right?

A W produced what ever was responsive and we turned those
over to Meyer, Qditzenstein, and whether they produced all those
docunents, it was, you know, up to their discretion in terns of
whet her it was responsive or not.

Q Al right. WlIl, you also in that sane hearing put an
exhibit in, did you not, after all the docunents that were
produced in this case to the defendant?

MR. CRYSTAL: Your Honor, I'mgoing to object to this
guestioning. W had an evidentiary hearing. Judge Facciola
issued a ruling that plaintiffs provided all the responsive
docunents, so |I'mnot sure what the relevance of this is, of
di scussing the relevance at this point. It mght have been
t here.

MR, SIMPSON: Well, M. Wisberg, | think, Judge, it's

rel evant because | don't think there are any such receipts.
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That's our view. They never were produced in this case.
BY MR. SI MPSON:
Q Let ne show you what was Tab B at the evidentiary hearing
in February of 2008. W can just scroll through this briefly.
MR. CRYSTAL: Again, your Honor, for the record, we
woul d object that this was not on their 72-hour list.
THE COURT: Al right. Overruled.
MR. SI MPSON: Keep going. Keep going.
BY MR. SI MPSON:
Q Dd you generally recognize this, m'am as the docunents
that were produced at that hearing as evidence of your
conpliance with the Court's order?
A Yes.
Q And woul d you be surprised to know that there are no
receipts in here fromTom Rider? You can | ook through the whol e
thing if you'd |ike.
A No. |If that's the case, then that's true.
Q And are you aware of any report that Tom R der ever wote
accounting for how he had spent the noney and sent that report
to ASPCA?
A No. We didn't require himto do that kind of report.
Q Now, when the defendant took discovery in this case about
paynents to Tom Rider, it asked you, ASPCA a question to
identify each resource that you had expended in advocati ng

better treatnent for animals, isn't that right?
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A Yes.

Q That was our Interrogatory No. 21. Do you recall that?

A | recall doing the breakdown, yes.

Q And later, in '07, after the Court's order, that's where
you put all the information about Tom Rider's paynments, isn't
that right?

A | don't recall.

Q Vell, let's ook at the 2007, answer to Interrogatory No.

21. It's DX 18, page 68. If we can just go back to the top
where the question is, the preceding page, this was your
suppl enrental answer to Interrogatory No. 21, correct?

A Correct.

Q And this is where you provided all the information that
ASPCA had on the paynents that had been nade to or for Tom
Ri der, correct?

A That is correct.

Q And just go to the next page. W have the details, nmany of
whi ch we' ve been over with today, correct?

A Correct.

Q In reference to docunents and so forth and so on?

A That's correct.

Q Right. None of this information was provided in 2004, was

it?
A | believe it was.
Q Al right. Wll, let's look at the answer to this sane
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question in June of 2004, which is at the sane exhibit, page 29
and 33.

MR. CRYSTAL: Again, I'mgoing to object. This was
the exact sanme line of questioning at the evidentiary hearing
and we already have a ruling from Judge Facciola, and we believe
this is irrelevant.

THE COURT: It's overrul ed.
BY MR. SI MPSON:
Q Here we have that sane Interrogatory No. 21. Now, there
are answers provided in here?
A Yeah.
Q W went through various categories of expenses and so
forth, correct?
A Correct.
Q But no where in this answer, nma'am do you make any
reference to nonies being paid to TomRi der, isn't that true?
Feel free to read it.
A | am | have to see the entire breakout that was in 1997.
Q Al right.

Keep going. Let's go down. Keep going.
A So we woul dn't have nade any paynents.
Q Al right. Let's go to 2001. Next page. 2002. Next
page.
A Ckay. Well --

Q Stop. There is a paynent listed to Meyer, Gitzenstein
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regarding Ringling lawsuit, right?

A Right, right, and that probably woul d have been included in

the paynent, | believe it was a thousand dollars, that went
towards his expenses.
Q So the noney earmarked for Rider was buried in the nine
t housand nunber here for the law firm correct?

MR. CRYSTAL: (bjection, your Honor.

THE WTNESS: | wouldn't say buried.

THE COURT: Just a mnute. Rephrase that question.
BY MR. S| MPSON:
It was included in it, correct?
Correct.
You didn't break that out separately, correct?

No, we didn't.

O >» O >» O

And if you go to 2002, you have another paynent. This
probably didn't have anything to do with Tom R der, right, to

the law firm here, humane | aw enforcenent investigations?

A Vel |1, the humane | aw enforcenent investigations was the
$250.

Q Ri ght .

A That was the tine spent on an hourly basis for the

i nspecti on.

Q But in any case, there's no statenent in 2002 of any

paynent to Tom Rider, right?

A Wll, certainly the Meyer, Gitzenstein invoice wuld have
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had the breakdown, so that was just reflecting the entire anount
of noney that was given to Meyer, Gitzenstein
Q Vell, we didn't get that invoice, did we, at the tine, the
invoice from Meyer, ditzenstein, correct?
A | don't recall. But certainly everything was forwarded to
you subsequently.
Q Al right. Just to round this out, can we go to the next
page, 2003? Again, there's a reference to Meyer, ditzenstein
Ringling lawsuit but no reference to Tom Ri der, correct?
A That's correct.
Q Is there any way that the defense counsel could have
determ ned by reading this answer that you had actually paid
nmoney to Tom Ri der?

MR. CRYSTAL: (bjection; calls for specul ation, your
Honor .

THE COURT:  Sust ai ned.

Wiy don't you rephrase that?
BY MR. S| MPSON:
Q VWll, there's certainly no reference in here, correct?
A Again, it would have been a breakout in the Myer,
ditzenstein invoice.
Q You al so were asked a question in this sanme line,
Defendant's Interrogatory No. 22, if you go to the next page,
that asked you to identified each expenditure from'97 to the

present of financial and other resources made whil e pursuing
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alternative sources of information, etcetera. Do you see that?
A Yes.

Q In here you nmake reference to the grant that was given by
ASPCA to WIdlife Advocacy Project, correct?

A Correct.

Q And that nunber was later corrected to six thousand; is
that correct?

A That's correct, yes.

Q But you don't say in here anything about that noney goi ng
to Tom Ri der, do you?

A No, we don't.

Q In fact, there's no where in these answers, in these
answers in 2004 that ASPCA made a nention of giving noney to Tom
Rider, isn't that right?

A Correct.

Q Now, all of these paynents that were in the answer to this
interrogatory that was finally answered in 2007 all occurred

bet ween 2001 and 2003, correct?

A | believe so.

Q So by the tine you answered the Interrogatories the first
time, all of that had happened, had already occurred, correct?
A Correct.

Q And ASPCA quit paying this man after 2003, correct?

A That is correct.
Q

And all of the docunents that were generated by that
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process, the invoices the law firm sent you, your American
Express bills, your general |edger entries, all existed prior to
2004, correct?

A That's correct.

Q Yet none of that was produced in 2004, isn't that true?

A W certainly revealed all the noney that we spent. Wether
it was produced in that format or a different format is another
questi on.

Q Vell, if we go to Defendant's Exhi bit 2309, page one, if
you | ook at the bottom of the Bates range for this begins at
A012222, so 1, 200-and-sone-odd docunents, correct?

A Yes.

Q And this was your -- this is a general |edger detai

report, correct?

A That's correct.

Q If we look at Defendant's Exhibit 61, these were the
invoices fromthe law firm also in the 1200 range, correct?

A | don't know.

Q Vell, look at the bottomright-hand corner.

A Yes, that's true.

Q A1203, correct?

A Yes, that's correct.

Q Al'l the docunents you produced, you bei ng ASPCA, in 2004,
were in the Bates range fromO01l to 934, isn't that correct?

A It appears that way.
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Q Are you sure?

A " m not sure.

Q It's not on this docunent so --

A | don't know. | don't know.

Q Vell, let nme refer you to Defendant's Exhibit 189 at page

33, which is your 2004 response to our docunent production
requests where you describe at the bottom ASPCA docunents bei ng
produced. Do you see that?

A Yes.

Q And it states the ASPCA is producing docunents | abel ed Al

t hrough 934. Do you see that?

A Yes.

Q So that was the extent of your production in 2004, correct?
A | believe so.

MR. CRYSTAL: Your Honor, |I'mgoing to object on the
grounds that we haven't discussed the docunent requests which
we're tal king about docunents being responsive to. W're
tal king the abstract about the production of docunents. |It's
not clear what docunent requests we're discussing.

THE COURT: She can answer the question. She's an
attorney. She can answer the question.

BY MR, SI MPSON:
Q What ever the request was, ma'am the docunent you produced
on that day had those Bates | abels, correct?

A Correct.
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Q So they stopped at 934, correct?

A Correct.

Q And so the docunents, the invoices and the general |edgers
that we just |ooked at, canme in the 1,200 series, so they cane
after this?

A That's correct.

Q Isn'"t it true that it canme in 2007 in response to Judge
Sullivan's order?

A Yes.

Q Now, Tom Rider was asked in this sanme witten discovery
whet her he was being paid noney by animal activists. Do you
remenber that question?

A Yes.

Q And he answered that he received no such conpensation

correct?

A It wasn't conpensati on.

Q But his answer was "l've received no such conpensation”
right?

A | don't recall.

Q You don't recall that?

A No, | don't.

Q You weren't here when he testified to that?

A | may not have been.

Q So between his answers and your answers, there was no

statenment at all that ASPCA had paid himnore than $24, 000,

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

87

isn't that true?
MR. CRYSTAL: (bjection; argunentative, your Honor.
THE COURT: She can't recall about his answer so just
l[imt it to her answers.
BY MR, SI MPSON:
Q Is it true that ASPCA has given noney to Carol Buckley's
el ephant sanctuary?
A | don't know that for a fact.
Q Let nme refer you to page 103 of your deposition, line 2.
Question: Since 1996, has ASPCA worked on any projects
regarding Ringling Brothers we have not already di scussed?
Answer:  No.
How about the one --
Go back to the top.
How about projects regarding el ephants generally?
Go back in. | can't read that.
How about projects -- let me start over again.
Since 1996, has the ASPCA worked on any projects
regarding Ringling Brothers that we have not already discussed?
Answer:  No.
Question: How about projects regarding Feld
Entertai nment that we've not already di scussed?
Answer:  No.
How about projects regarding el ephants generally?

Answer : Lawsui t s?
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Question: No. This is any projects.

Answer: Any projects. W may have given sone grants
to sone el ephant sanctuaries to maintain aninmals at the
sanctuary.

Question: And what sanctuaries would those be?

Answer: It mght have been the el ephant sanctuary in
Tennessee or other general aninmal sanctuaries that may have
el ephants there.

Question: Wat are these other general aninal
sanctuaries that have el ephants there?

Answer: The Fund For Animals, Black Beauty Ranch
maybe. We've given grants to Jungle Sanctuary in Mndy's
menory. They may or nmay not have el ephants there.

Does that refresh your nenory?

A Yes, it does.
Q Does that refresh your recollection whether ASPCA has nade

donations to the sanctuary?

A The one in Tennessee?
Q Yes.
A Not necessarily. He has discretionary funds which he wll

provide grants from sanctuaries fromtine to tine. Wether or
not he actually gave any noney to the el ephant sanctuary in
Tennessee | do not know.

Q But is it a fact that ASPCA gave noney to the Bl ack Beauty

Ranch?
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A | believe the president had given sone noney to them at one
poi nt .

Q And that's operated by the Fund For Animals, correct?

A That's correct.

Q A co-plaintiff in this case, correct?

A Yes.

Q Since nmerged wth the Humane Society of the United States,
correct?

A That's correct.

Q And the Bl ack Beauty Ranch has an el ephant living in

i solation, correct?

A | don't know that for a fact.
Q Do you know whether it has an el ephant at all?
A | don't.

Q Now, is it true, ma'am that ASPCA will attenpt to -- well,
is it true that ASPCA raises noney by sending letters to

i ndi vi dual househol ds t hroughout the United States?

A Yes. That's part of our direct mail program

Q You send those letters?

THE COURT: Let's take a break for lunch now. W're
trying to make up tinme and |'mbeing a little nore indul gent,
hopefully not to the detrinent of the court reporter, but | do
have a sealed matter at one o' clock and everyone is going to
have to leave. | want to nmake sure that starts pronptly so we

can resune this trial in pronmptly at 2:30.
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MR. SIMPSON: |'Il be done in two m nutes.
THE COURT: | don't want to curtail you.
MR, SIMPSON: No. Well, maybe five m nutes.
THE COURT: (o ahead.
BY MR. S| MPSON:
Q Is it true that these letters are sent to mllions of
peopl e every year?
A | don't know the exact nunber.
Q Is it true that a donation to ASPCA of $20.00 will feed an
abandoned dog for three weeks?
A If that's what it says --
Q Have you seen that before?
A No, | have not.
THE COURT: Let her finish the [ast answer.
THE WTNESS: If that's what it says, then | have to
assune that's true.
BY MR. S| MPSON:
VWl |, have you had occasion to review these solicitations?
No. No, that was not part of ny duties at the ASPCA.
So you' ve never seen those docunents?

No, not specifically.

o >» O >» O

Do you know whet her when ASPCA solicits noney from
i ndi vi dual households in the United States for hel ping dogs and
cats and spaying and neutering and so forth, that it nentions

the fact that it wants to get elephants out of the Ringling
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Brothers circus?
A | don't think it does specifically, but I'mnot aware of
whet her or not it does or doesn't.
Q Al right.

MR. SIMPSON:  Your Honor, | have no further questions
of this witness at this tine.

| want to offer, make sure |'ve offered Defendant's
Exhibit 18, which are the Interrogatory answers, and | want al
answers, original and supplenental to nunbers 2, 21, and 22,
Defendant's Exhibit --

THE COURT: Any objection?

MR. CRYSTAL: No objection to that.

THE COURT: Admtted.

(Defendant's Exhibit No. 18 was admitted into

evi dence at about 12:55 p.m)

MR. SI MPSON:  45.

THE COURT: Wiat are those nunbers again? Exhibit 18.

MR. SIMPSON: 18, Answers to Interrogatory No. 21 and
22, original and all supplenental answers.

THE COURT: Al right.

MR. SIMPSON: And Defendant's Exhibit 45. | may have
al ready offered, and Defendant's Exhibit 47.

THE COURT: 45 and 47.

"' mnot sure about 45. It may have cone in already.

COURTROOM DEPUTY: 45 was not.
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THE COURT: Admtted.

COURTROOM DEPUTY:  Ckay.

THE COURT: And 47.

COURTROOM DEPUTY: That one's in, Judge.

THE COURT: W're going to break for |unch.

| have to tell you, you're an attorney, | have to tel
you you can't discuss your testinony.

THE WTNESS: Right.

THE COURT: You can enjoy your |unch, though.

The next matter is sealed. M. Shaner is here. |If
you're not associated with the next case you'll have to | eave
the courtroom Thank you.

(A luncheon recess was taken at about 12:56 p.m)
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