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PROCEEDI NGS

COURTROOM DEPUTY: Pl ease renain seated and cone to

or der.

THE COURT: Al right. | want to hear from defense
counsel .

Two questions in this, Ms. Meyer. You nentioned that
your AW, | believe, has a new nane.

M5. MEYER: APl

THE COURT: APl has a new nane. Do you not have to
anend your pleadings to reflect that new nane? Wat's the nane?

M5. MEYER: Apparently we raised it and we were told
we didn't have to.

M5. WNDERS: Researched it.

THE COURT: | think you have to just so the record is
clear just who the entity is. You abandoned the association
argunents other than API's?

M5. MEYER: Right, your Honor. W have nade a
st andi ng record.

THE COURT: Just so the record is clear, | wll
dism ss those remaining parties in this case.

M5. MEYER: Well, we don't want you to dism ss them

THE COURT: You haven't, that's why | asked if you
abandoned themif there's no evidence with respect to their
injuries here. | guess the question -- put it this way -- why

shoul dn't they be di sm ssed?
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M5. MEYER: The case law is pretty clear: as long as
one party has standing, there is no need to dismss the others.
THE COURT: |'Ill hear from defense counsel.

M5. MEYER: | wasn't done, your Honor. | have five

nmore m nut es.

THE COURT: |'Ill give you a chance to cone back.
Let's go. There's a matter | have to hear at 3:30. It's a
phone hearing. It won't take |ong.

MR. SIMPSON: My it please the Court.

THE COURT: Counsel .

CLOSI NG ARGUMENT

MR. SIMPSON:  Your Honor, | want to, as Ms. Meyer did,
begi n by thanking you for your patience.

THE COURT: Sure.

MR. SIMPSON: We've all observed the hecticness of
your schedule and we're deeply appreciative of your patience and
your time. | don't know that we've tried a perfect case, but
we've tried to do the best job that we coul d.

THE COURT: Pretty close to it, both sides. The
| awyers on both sides were indeed excellent, and that's all
have to say. They were great.

MR. SIMPSON: But I, you know, ny client has | ooked

forward to this. It's hard to say "look forward," but has
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wanted this day in court for along tine. | nean, they've been
under siege now in this lawsuit for alnost ten years, and
they've been vilified in the press, they've been accused of all
different kinds of things: animal abuse, mstreatnent, killing
babies, and this is an opportunity for themto set the record
straight, to cone into a court of |law and deal with the evidence
and not runor and i nnuendo, and | think hopefully that point
came through in some of the w tnesses.

| think you saw the passion of Daniel Raffo when he
testified about how he trains animals. | think you saw the
passi on of Gary Jacobson when he got on the stand. He's a guy,
a man of few words, he's kind of a crusty old guy, but he had
tears in his eyes when he was tal ki ng about R ccardo.

THE COURT: There was a | ot of passion on both sides.

MR. SIMPSON: They nmade Carrie Johnson relive the
menory of one of her dead baby el ephants and she broke down on
the stand. And Dennis Schmtt had never seen that tape of
Benjam n until when he got on the stand. He was choked up. |
was choked up. These people |love these animals. They're not in
this to abuse animals, they're not in this to dom nate aninals
with fear and intimdation. They |ove these animals.

And |'ve been practicing law for thirty years. Al of
it's been defense work. N ne tines out of ten you're trying to
cl ean up sone kind of corporation ness. You may have a good

| egal argunent; you generally never have a good factua
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argunent. This is a case where ny client has done nothi ng w ong
legally, and they're right, they've done nothi ng wong
factual ly.

| think to start off, your Honor, it's worthwhile to
go back and just review the legal framework that M. Meyer
brought up, and as your Honor renenbers, basically what we're
dealing with is three different concepts: wound, injury, or
significant disruption of normal behavior pattern, and these
conme fromthe definitions of "take" in both the statute and the
regul ati ons and, as we know, "wound" is right in the statute
wi thout a regulatory definition, so if we're left with the
ordinary definition of "wound," then any penetration of the skin
is a wound, and therefore I mght as well sit down. | nean, if
that's all it is, I mght as well sit down because there's not
going to be any dispute, there's never been a dispute that this
i nstrunent, the guide, the bullhook, whatever you want to cal
it, penetrates the skin, so if that's what a wound is, then the
case is over.

THE COURT: If that's not a wound, then what is it?

MR. SIMPSON: Well, then | think what conmes into play
is the Court has to apply famliar concepts of statutory
construction and then reach what is the reasonable construction
of that term what did Congress really nean by using that ternf
Didthey really nean it to apply to captive animals? | think

that's very debatable. | think "wound" is |ike many of the
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other definitions or ternms in that statute.

THE COURT: Legislative history?

MR. SIMPSON: There's nothing that would illum nate
that, your Honor.

THE COURT: The plain and ordinary use, if | go to
Webster's, | think. Doesn't |?

MR. SIMPSON: If you follow Wbster's dictionary then
you woul d basically be precluding veterinary care for an
el ephant, you couldn't do foot care, because all those things
are going to penetrate the skin at sone point, and I don't think
that's what Congress really intended here, so when you | ook at
are these wounds, what they're saying are wounds, is that really
what was intended to enjoin sonething like that, is that really
a legal wound? There is really no test. That's why | think
this doesn't apply at all.

THE COURT: It seens to ne if | used the plain and
ordinary definition of "wound" to nmean what Webster or any other
dictionary says a wound is and nmake a finding and Congress then
says, well, that's not what we intended to nean or to say, then
Congress can go back to the drawi ng board and provide us with
sone nore guidance. | nean, if they didn't limt, if they
didn't put any limtations on the use of that word or otherw se
define it, you know, I"'mnot legislating, |I'mjust interpreting
the plain and ordinary neaning of that word.

MR. SIMPSON: Well, that's one option, but | think the
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ot her option, which is probably indicated by the context of when
this | aw was passed, and that is, there was really never
i ndication that captive aninmals were the subject of this |aw,
and | don't dispute the fact that the agency has taken a
different turn on that.

THE COURT: R ght.

MR. SIMPSON: But if you just |ook at what Congress
did, what was Congress focusing on, when they used this
prohibition on "take," they were concerned with protecting
species in the wild or protecting basically Native American
species in the wild. Asian elephants weren't even on the screen
when the statute was passed in anything other than the
trafficking provisions: you can't buy and sell Asian el ephants,
you can't inport Asian el ephants, you can't export Asian
el ephants, but whether you could "take" an Asian el ephants
nobody di scussed, nobody ever thought about that.

THE COURT: They're endanger ed species.

MR. SIMPSON: They are endangered, there's no doubt
about that .

THE COURT: Wasn't that the focal point of this
| egi sl ation?

MR. SIMPSON: The focal point in this legislation in
ternms of taking was species in this country, in North Anerica.
They needed to have an expanded scope on not hunting them and

protecting their habitat. Protecting habitat, protecting eco
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systens is the primary focus of this law as set forth in the
Pur pose section of Section I.

THE COURT: So then one definition, one interpretation
woul d nean species other than those in captivity?

MR. SIMPSON: Well, other than those that are native
to the United States.

THE COURT: Al right.

MR. SIMPSON: | think there's sone argunent that
native species in captivity in the United States m ght be
subject to this because they can be confused. There's no
confusion. |If you go to a zoo or a circus and see an Asi an
el ephant, there's only two possibilities where that animl cane
it: it either came fromAsia, or it was born in this country,
because they're not native to the United States. O her species,
i ke Linx, eagles, and so forth, exist in this country in the
wild. They can be taken out of the wild. Soneone could take a
wild eagle or a wild Linx and pretend like it was captive-born.
You' d never know the difference by |ooking at the animal, but
with an Asian elephant, it is what it is. It's either born in
this country or inported from soneplace in Asia, so | think
t hat .

| think injury has got the sane probl em because injury
comes fromthe definition of harm which defines, which says
injure or kill an animal, but injury's not defined by the

agency, so if you go back to the dictionary definition, you get
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on the sane slippery slope, what's an injury? What really
counts here as an injury? D d Congress intend to preclude al
things that mght injure an endangered species no matter how

wel | -accepted they are in terns of handling that animal ? Does
that nean you can't do an operation on an animal, you can't trim
her feet? It's the sane concept.

And | think that's what |leads us to the third aspect
of this, which is, a significant disruption of normal behavior
pattern, and that's where the agency did focus on the concept,
how woul d this "taking" prohibition apply to captive ani nals?

Because when Ms. Meyer refers you to this preanble,
Septenber 11, 1988, that was the preanble that preceded the
definition of harassnment, and what the agency said in that was
very interesting. M client and others cane in and said, you
know, this concept of whether "take" should apply to captive
animals, we think it shouldn't apply at all. Fish and Wldlife
said we don't agree with that. On the other hand, their
clients, people allied with their clients' interest, canme in and
said, we think it does apply and it should apply the sane way it
applies to wild animals with no difference. The agency rejected
that, rejected both of those argunents and said, "take" applies
to captives, but "take" doesn't apply to captives the sane way
it applies to wild animals, because if it did, then you would
end up making captivity illegal, and one thing we know, we nmay

not know what "take" neans, but what we do know, because the

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




Case 1:03-cv-02006-EGS Document 524 Filed 04/14/09 Page 11 of 148

11

1 statute says it, it's not illegal to possess an endangered

2 species. Congress nmade that very clear. The only restriction

3 on it, you can't possess one that was taken in violation of the
4 statute. So when the agency |ooked at this, their view was the

5 only part of this that conceivably could apply to a captive

6 animal is harassnent, and what did they also say in the sane

7 breath? How are we going to apply that? They had options.

8 They coul d have sat down and witten their own regul ations, fish

9 and Wldlife regulations, fifty-part, whatever it is, a hundred
10 pages on regul ations on how to care for Asian el ephants, how to
11 care for gorillas, howto care for |eopards. They didn't want
12 to reinvent the wheel. They, in that sanme preanble,

13 specifically rejected the concept that they should do separate
14 husbandry manual s for each endangered species. Instead, they

15 deci ded the Animal Welfare Act should govern this. The United
16 States Departnent of Agriculture, who regulates this, has

17 already regulated it that the statute was passed three years

18 before the ESA was passed. W, Fish and Wldlife, are going to
19 ook to them If you're handling an animal in accordance with a
20 general ly accepted husbandry practice and it conplies with the
21 AWA, you're not "taking" that animal. It's that sinple.
22 There's no you can be in conpliance with the AWA, oh, and by the
23 way, also be taking the animal. Their solution was to say, it's
24 the Animal Welfare Act, and that's how they've admnistered this
25 program ever since, ever since they adopted the Captive-Bred
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Wldlife Registration rule in 1979, which has the sane concept,
ever since they adopted this regulatory definition of "harass"
in 1998. And as M. Sawol sky testified, people in the regul ated
i ndustries have cone to believe, rightly so, that if you have an
endangered species and you're handling it or whatever you're
doing with it is in accordance with the AWA, you're not "taking"
it, and there's never been a single pronouncenent by the Fish
and Wldlife Service to the contrary.

Now, she made reference in her argunment to another
regul ati on that says that there shall be no physica
m streatnent, or another concept, no physical mstreatnent of
captive species. Nobody disputes that, but how did Fish and
Wldlife decide to determ ne whether there was physica
mstreatnent? It was by reference to the Aninmal Welfare Act,
not sone free-floating "I think it's a 'take' because | don't
like the way they're using this instrunment, or | think it's a
'take' because an elephant is on a train for 24 hours." Does it
vi ol ate the AWA?

And what's interesting about this case is, they've
known about this for years. Their original conplaint nakes, |
don't know, maybe sixteen references to the Animal Wl fare Act.
Their notice letters nmake reference to the Aninmal Wl fare Act
because they knew when they brought this action that that was
going to be the governing standard, even though there is no

private cause of action under that statute. They knew that the
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way this was set up, Fish and Wldlife set this up, you would
have to | ook at AWA standards. They pleaded their case that
way. Now they get to trial and no, they know they can't prove
it, so they've shifted gears. That's what's going on here.

And | think it's clear as a bell how this ought to
cone out. | nean, they did not bring a single witness in here
who testified about whether any of this conduct qualifies or
violates or is even renotely close to violating the Aninal
Wl fare Act.

Dr. Schmtt testified about it. He was asked all of
t he questions that go through those regul ations that govern
handl i ng of aninmals under the Animal Welfare Act regul ations.
There's no evidence what soever, they nmade no attenpt what soever
to show that, so | would submt that this cuts across the entire
case. They can't prove that there's a violation of that
statute. They lose. There's no "take."

Now, could there be a different regi ne under the way
Congress has set this up? | think so. Fish and Wldlife could
i ssue a Notice of Proposed Rul e-Making tonorrow and say we don't
think that the Animal Welfare Act is sufficient enough. | nean,
many states, like California, as you heard Ms. WIllians testify,
have stricter tests on what you can do with an endangered
species. Fish and Wldlife could do that tonorrow, but that's
why we have the Adm nistrative Procedure Act, that's why we have

public notice and conmment, so the |aw doesn't get changed on
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regul ated parties without notice, without fair opportunity to
coment. And this is the way it's been since 1973, and it would
be one thing if we were in here in the spring of 1974 arguing
about how this statute ought to be applied in this shakeout
cruise. This has been on the books 36 years. This conpany has
operated its business for 36 years under these guidelines, under
what | just told you.

In the very early days of the statute, M. Sowal sky
approached the agency because the conpany thought they m ght
have to get a permt to conduct their business, a traveling
circus. And that's in our Defendant's Exhibit 5. In those days
the issue was is the circus a traveling show, a comerci al
activity? And the answer cane back, No, exhibiting your
el ephants for profit is not a coonmercial activity. You don't
need to get a permt. Now, are they saying that the agency
shoul d have said, paragraph two, you don't need a permt for
comrercial activity, but by the way, you're "taking" these
el ephants by transporting themin railroad cars so you better
get a permt for that? They never said that. And that was 1975
when that letter was witten, and that position, as M. Sawol sky
testified, has been uniformsince then. There has never been an
indication fromthe Departnent of Interior that you can "take"
an Asi an el ephant even though you're in conpliance with the AW,
and the evidence in this case shows that we are in ful

conpliance with the AWA on the very evidence that they brought
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before this Court.

There was an argunent about husbandry practice. Your
Honor asked that question, what is a husbandry practice? Dr.
Schmtt testified that a husbandry practice is basically
anything you do to take care an aninmal fromcradle to grave.
It's the entire holistic experience for that animal, it's
whether it's breeding, veterinary care, managenent, in the case
of a circus elephant, handling them on the road, taking care of
them on the road, noving them back and forth. And he testified
that the guide and tethers are part of that process. They have
a role in that husbandry process, so these are husbandry
practices. There's no question about it. And | think the
evidence is going to show, or did show pretty clearly, that
these are generally accepted husbandry practices.

THE COURT: Excuse ne one second.

(There was a pause in proceedings.)

THE COURT: o right ahead.

MR. SIMPSON:  You know, the first instrunent,
obviously we call it the guide, they call it the bullhook. It
doesn't matter what you call it. It is what it is. M. Joiner
and | have been calling it the pokey stick. This is what is in
evi dence, is Defendant's 325, which is the bull hook or guide.

THE COURT: You wouldn't want to be poked with that,
t hough?

MR. SIMPSON: What's that?
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THE COURT: You woul d not want to be poked with that,
t hough?

MR. SIMPSON: | don't know that it would matter one
way or the other to ne, but I'mnot an elephant. That's the
problem See, that's exactly the problem A human m ght not
want to get poked with it, but how do we know how that feels on
an el ephant ?

THE COURT: You have to rely on the testinony of
experts who tell us that el ephants are sensitive around certain
areas of their body.

MR. SIMPSON: Well, that's another exanple of how this
case is being litigated: pieceneal, little pieces of nbsaic put
together, like: M. Feld, do your handlers hit their elephants
with the bull hook? And then the question is, what does that
mean? Well, yeah, they hit themw th this because they correct
them That's what it is designed to do. That becones a big
"cause celeb." Feld Entertainment hits its el ephants with the
bul I hooks. It's word ganes. It's word ganes. Sensitive part
on the body is the sanme thing. Wll, where on the body of the
el ephant are we tal king about ?

THE COURT: Isn't that germane? 1Isn't that inportant,
t hough?

MR, SIMPSON: It is, but that's the point. Carrie
Johnson testified that the cue spots where this thing is

actually put are very thick. That's exactly why they do it.
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Under the chin is thick. In the arnpit is thick. On the top of
the back is thick. You saw the necropsy sanple. [It's an inch-
and-a-half thick on the top of the back.

THE COURT: What about the ears?

MR. SIMPSON: Behind the ears are |ess thick than
others, but still, it's not |like the pal mof your hand.

THE COURT: Dr. Schmtt said that indeed that area is
very sensitive.

MR. SIMPSON: It could be, but there was al so sone
confusi on about whether it was the flap, the actual back of the
ear where your Honor saw the winkles, or the ear canal, which
is what he was tal king about with the scope. The inside is very
sensitive. That's not a proper cue spot, but the back of that
ear is, there's no question about it. The top of the ear is.
These are very thick parts of the el ephant's body. And the
sanpl es that were shown was fromthe ronp, which is also the
sane thing, it's the back of the leg. It's an inch thick.
Under the jaw, very thick. M. Raffo said doing this
(indicating), it's not going through, it's not going through,
period. Now, it mght go through ny chin, but what difference
does it make whether it goes through ny chin? It's not going to
penetrate the skin of the elephant. And that's where we, |
t hi nk, hopefully --

THE COURT: It produces a reaction, though, and what's

the inportance or significance of that, if any?
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MR. SIMPSON: There's a reaction, there's a sensation.
There's no question about the fact that the el ephant has to feel
this, and you heard testinony from Gary Johnson, Gary Jacobson,
Brian French, M. Raffo. There's obviously a sensation, but is
that sensation painful, or is that sensation nore irritating?
This is getting the elephant's attention. "Cone here." She
doesn't hear you. "Conme here." You need to be able to pull,
you need to be able to grab, all right? Now, grabbing nme, ooh,
that hurts. Mybe it does, nmaybe it doesn't, but grabbing the
el ephant, how do we know? How do we know?

THE COURT: Because the el ephant reacts.

MR. SI MPSON: El ephants react to pain, there's no
doubt about it. Dr. Hart testified they'll back away fromit.
He said that. And he also said that this can be used in a way
it doesn't inflict pain.

THE COURT: At sone point doesn't the Court have the
perm ssion to draw certain inferences fromfacts that have been
proven? |In other words, if the hook is used, whether it's in an
upward manner or a pulling manner or a pushing manner, and
there's a reaction by the elephant, isn't there an inference
that flows fromthat?

MR. SIMPSON: | don't think that inference can be
informed, unless it's based on you |istened to the testinony of
t he peopl e who know t hese ani mals and know how t his works, and

it's clear that an aninal that's been abused with this, who's
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had fear or had pain inflicted with this, will back away from
it, will showthat. Mke Keele testified about that. It's
call ed being "guide shy," and he was very clear. It was a very

poi gnant nonent in his cross when he was shown that clip of Zina
at the CEC where she kind of stepped out of |ine and Jacobson
turned and said "get back" and she stepped back, and there was
all this hul abalu about, ooh, he's threatening her with a guide.
Now, stepping back because you're "guide shy" is stepping back
and di ppi ng your head because you're afraid you're going to get
hit. D d you see any of that? There wasn't any evi dence of

t hat, none.

THE COURT: If the elephants are afraid they're going
to get hit, there nust have been sone hitting going on early on
at sone point in tine.

MR. SIMPSON: That's actually true.

THE COURT: That's their whole point.

MR. SIMPSON: That's their point, but the problemis,
they can't prove that's how they were trained, because they
don't know. They don't know. They haven't brought anybody in
here to get in that witness box that knows how R ngling Brothers

THE COURT: It seens, though, that if the el ephant
backs back it's because he's fearful of getting hit with that
club or thing or pokey stick or whatever it is?

MR. SIMPSON: That could be one inference. They have
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no evi dence of any el ephant doing that. That's the problem
You know, the reaction that you saw on the tape in Auburn Hlls
with Karen and N cole, the reactions you saw on the tape at the
CEC, all the handlers had guides. As M. Keele testified, as
Ms. Johnson and M. Johnson testified, those el ephants were not
afraid of those handlers. They didn't back away. And M.
French and Ms. Col eman both testified if a handler drops this on
the ground, the elephant will pick it up and hand it back, or
she mght scratch herself first and then hand it back. They're
not afraid of it.

Now, can an Asian el ephant be trained with fear? Yes.
Can an Asian el ephant be trained with pain? Yes. Are the
Ringling Brothers' elephants trained that way? No, they're not,
and they can't prove otherw se. The only w tnesses they brought
in here that know anythi ng about the exercise at all, Carol
Buckl ey and Col | een Kinzl ey, haven't done this since the '90s,
and they tal ked about all kinds of horror stories that they were
involved in, |ike shocking an el ephant with 110 vol tage and
usi ng sone kind of spear and beatings and sore spots and all
this. But, you know, | don't know whether that happened or not.
It's unclear. But whether that happened then has nothing to do
with what's going on now. And you heard the people who
testified about this, about how they train el ephants. You need
to get, it's not just respect, I'"'mthe boss. It's you need to

have trust with this animal because, as Gary Johnson testified,
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if this animal is afraid of you, he or she wll be too worried
about being hit to concentrate on what you want themto do.
It's totally counterproductive. They'll run away from you.
They' Il try to get away. And as M. Keele testified, if they
don't try to get away, maybe they'll try to fight wth you and
create a dangerous situation. So that's how the situation has
evolved. You know, in the old days, maybe that's how they did
it. They keep bringing up Gunther Cebel-WIllians' nane as if
that was sone kind of ogre in the past. He died in 2001.
That's eight years ago. Wuat he did he did. You know, whether
it was abusive, it doesn't really matter because he's dead.
He's not here to defend hinself. There's no connection.
There's no connection. Just because Gary Jacobson knew him
doesn't nmean Gary Jacobson does what Gunther Cebel did. There's
no connection at all. |It's just one urban | egend after the
next .

THE COURT: Didn't he train with hinf

MR. SIMPSON: He may have trained with him A lot of
people trained with him The question is, what do we do now?
As Jacobson said, we've gotten smarter, just |ike they want you
to believe, and which is true, these aninals are very
intelligent. And so the process of animal training has evol ved.
Peopl e have a better appreciation for their natural
intelligence. You don't have to be as physical as you used to

be. They used to be physical. There's no doubt about that.
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But, now, see, the problemis, if you are physical in private
with the elephant to train the el ephant or to manage the

el ephant, you have to be physical in public. There's no one
thing in private, one thing in public, that's been nade very
clear in the testinony by the people who know el ephants. So
what you start off doing in private is use this as little as
possi ble so you don't have to use it in public. Because if you
create a situation where you use it in private, brutally,
viciously, then that's what the aninmal expects you to do in
public, so if you don't to it in public, she'll get out of
control, you'll lose control of her, and frankly, Judge, we're
not going to apologize for terns |like "negative re-enforcenent,"”
"puni shnent . "

THE COURT: "Correction"?

MR. SIMPSON: "Correction." Those are standard ani nmal
training terms. They're necessary. You correct an el ephant,
you puni sh an el ephant for doing sonmething that's bad.

The Cow Pal ace footage with M. Metzler, he testified
t he el ephant was reaching for a bike rack. That was an el ephant
that wei ghed 13, 14, 1,500 pounds. Even at that age she could
have picked that bike rack up and waved it over her head just
like that. Raffo testified to picking up three-hundred-pound
tires and putting themon their head, so if you're going to sit
there and watch that happen, sooner or later she's got that bike

rack, she's beating herself with it, she's throwing it, she's
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hitting people with it. You got to stop it, so he did that. He
al so testified, though, that he didn't just go "stop." And by
the way, he hit her wwth this part, not wwth this part. This
part. He didn't just do that. He said "stop, stop, stop,"” and
then he did that. But the "stop, stop, stop," wasn't recorded
by M. Cuviello. You didn't see that part. Al you saw was the
correction.

THE COURT: And the el ephant was chai ned at that
poi nt, though, right?

MR. SIMPSON: No, they weren't chained. They were in
electric pens. It was inside the Cow Pal ace, which is a venue
in San Francisco, which is another point, 2000, if you want to
believe the Tons, it's 24/7 unless they're performng. Well,
they weren't performng, and they weren't on chains. As M.
Metzler testified at that particular time, those bi ke racks,
whi ch were used as barriers, were too close and she was fiddling
with it, so he stopped her from doing that.

In that same filmwhich M. Cuviello took and then
edited and then reordered, | nean, he's the Steven Spiel berg of
t hese videos, right? You would think if this was so bad, if
this was so bad, all you'd have to do is turn the canera on and
let it speak for itself. These videos don't, they got to nake
them better than they really are, so what he did was took these
clips and reordered them so what you don't see with the second

gentleman in that filmis, this el ephant was constantly going to
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the post to pull sonmething down. Goes over pulls it down. He
comes over and corrects her. Coes over again, pulls it down, he
goes over and corrects her again. And then the third tinme he

pi nches her or does sonething with sone pliers, that's the

al l egation. But when you look at it in sequence, whether his
met hods were appropriate or not, he was actually trying to
correct the animal from doing sonmething that was potentially
destructive.

THE COURT: Cetting back to the bike rack footage,
that was disturbing for another reason: Wy would the el ephant
be put in a position to be corrected in the first place when the
el ephant, if | understood that footage, was in close proximty
to bi ke racks, which were even in closer proximty to the
public, so the circus is permtting the public to get as close
to an elephant, within armis I ength, and then correct the
el ephant with a bull hook, because the el ephant is, as we know,
very intelligent, curious, and wants to exercise that
intelligence and curiosity and then gets beaten with a hook.
That doesn't nmake a | ot of sense.

MR. SIMPSON: That's the dilemma, Judge. |It's another
exanple, you're damed if you do, you're dammed if you don't.
She was in the pen, she was | oose. |If you want to stop that
behavi or, you chain her. That's what you do. That's what they
used to do in the old days. And when you start using these

el ectric pens, which is what they do now because it's good for
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the animals and it nmakes them feel good, then that's what they
do, they explore, so if you're going to let them explore, you
got to control it, unless you're just going to turn them | oose

i n downtown San Francisco, which is not a viable option, so
that's the problemthere. And this is a young el ephant. And
again, it's like raising children. |If you allow bad habits to
get devel oped, they'll continue as adults, and we're not going
to apol ogi ze for having well -behaved, well-trained el ephants.
And the conpany is very proud of that record and very proud of
that safety record. There have been very, very few accidents.
There's been extrenely few fatalities with Ringling Brothers'

el ephants. There's only been one nentioned in this entire trial
in the history of this conpany, and that's not because they beat
t hem behi nd the scenes, that's because they're well-trained.
That's because they do what they're told, and we're not going to
apol ogi ze for that. That's how you handle an animal in
captivity responsibly.

Now, what effects has this had? | nean, what's been
the evidence on that? They point to hook marks. They point to
hook boils. W also would like it conpared to fly bites. |
mean, hook marks, el ephants get hook marks. |t happens. It
doesn't happen as often as they say, but it does happen. Hook
boils, however, are a different question. That's when a hook
mark is not taken care of and it gets infected. Very, very

rarely does that happen. Dennis Schmtt testified he's never
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seen one at Ringling Brothers. There was sone testinony from
M. Rdley in an affidavit ten years ago that they were fairly
frequent in those days, but he also testified in his deposition
that doesn't happen very often anynore. That is what was shown
to M. Feld, the true part of it, not just the part they wanted
himto see, but the whole story. Yes, it used to be nore
frequent than it is now D. Schmtt testified about that:

W' ve gotten smarter how to use this. W also keep it clean.
It's all a manner of proper husbandry. Mst of these hook

mar ks, even if you do penetrate the skin, even if blood is
drawn, it's wped off, it's washed off, it goes away. A hook
boil gets infected, but even then, as Dr. Schmtt testified,
it's like a pinple. It literally is a pinple. It's a dry
pinple. So we get the proverbial pinple on the el ephant's butt
here, that's what this boils down to here. The worst it gets is
a hook boil, and hook marks/hook boils on the unit, as was
testified to by M. R dley, "hook boil" is a generic termfor
any kind of mark on the animal, whether it's fromthe
instrunent, whether it's from browse, whether it's from anot her
el ephant. And you were shown vi deotape of the inspection at
Auburn H Ils where the el ephant, Karen, was scratching herself
with a stick. They do that all the tine. | would submt that
if these, and | think the evidence shows these marks, these
penetrations, are no worse than the scratches and marks that an

el ephant inflicts on herself with a stick or gets in the wld,
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how coul d they possibly be a wound, how could they possibly be
an injury that is prohibited by this statute?

And 1'd like to show you an exanple of this, and |
think it nmakes the point very clearly. This is fromthe film

Lord of the Jungle, and it's in evidence, and it was shown in

Dr. Pool e's deposition and juxtaposed agai nst sone of the
phot ographs that were taken by Ms. WIllians in the inspection,
or with Ms. WIllianms in the inspection that was done of the Red
Unit in San Jose in 1999.

(Vi deo pl ayed.)

MR, SIMPSON: | would submt, your Honor, that that
fly bite is no worse than the hook marks that are on this
el ephant, and the hook marks that are on this el ephant caused
the Santa O ara Humane Society to file a conplaint with the
United States Departnent of Agriculture, which was ultinmately
deni ed, but they thought that was a violation of their own |aw.
They tried to get the circus prosecuted for that. The
prosecutor wouldn't take the case. They filed it with the USDA
No evidence of a violation. Now, if that fly bite happens to a
wi |l d el ephant and this hook mark happens to a captive el ephant,
where is the take? How is that possibly a take?

And this evidence, these photographs from Santa d ar a,
from San Jose, is the only visual evidence in this case of what
a hook mark supposedly |looks like. The rest of it is

testinonial. This is the only visual they have.
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What are the alternatives? | think the evidence in
this case makes it pretty clear that if you' re going to nmanage
an elephant in a free contact environnent in a traveling circus,
this guide is the only way to do it. There's not a single
circus in the United States that uses protected contact. Their
own expert w tnesses admtted that. There's not a single
witness that's gotten in that box and said it would be safe to
run a circus with anything other than the guide. Nobody. Caro
Buckl ey has even said that her special form of elephant control,
passive control, wouldn't be safe anywhere but outside of her
sanctuary, and by the way, she and Blair are the only two that
actually use it there. The rest of the people are in protected
contact because there are no alternatives.

There was a discussion wwth M. Raffo about banboo
sticks. MKke Keele nmade reference to a baton, | nean, | think
nore tongue-in-cheek than anything else, but the point is, there
is no -- and then there was reference in M. French's testinony
to a leash. There is no alternative. A leash isn't going to
work. There's a | aw sonewhere in New Engl and that says you have
to put elephants on a | eash, which they do. They strap it to
the headdress and let it dangle like a piece of decoration, but
it's not a practical way to control the animal.

So again, your Honor, | think the evidence in this
case is pretty clear that this use of this tool in the way that

the witnesses who know how to use it, and actually have
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information on how it is used, doesn't inflict illegal wounds on
these animals, doesn't inflict illegal injuries, and doesn't
interfere with any of their behavior patterns. There's no
evidence of that at all. Al these elephants, no matter how
horrible they say it is, the incident that took place, they went
on to perform There's no evidence that they couldn't feed as a
result of this, that they couldn't shelter, or that they
couldn't breed. | nean, there's no evidence one way or the
other on that, period, so they haven't proven it with respect to
any of the standards that actually apply to this case.

Tethering is, just like the guide, is a generally
accepted tool. The testinmony fromDr. Schmtt is that ninety
percent, if not nore of the institutions in the United States
that have el ephants in captivity, use the guide, use the
tethers. Half the el ephant-holding community is split between
the AZA and the people who are not covered by the AZA, but that
entire group, with the exception of maybe three institutions,
uses the guide. That entire group with respect to maybe ten
institutions uses tethers in sonme fashion or another. It's a
general |y accepted practice. Both of them are generally
accepted. It's set out in the El ephant Resource Husbandry
Qui de, which basically sets the standard outside the AZA. Half
t he el ephant-holders in this country aren't subject to the AZA
That's their standard, the El ephant Resource Husbandry Qui de.

There was no neani ngful standard before that. That docunment was
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adopted in 2004, and, as M. Keele testified, the progress or
the process that led to its adoption began in 1997. It had
nothing to do with this lawsuit. It was a w dely-circul ated,

w dely-read, wi dely-witten docunent that was at the end of the
day distributed to every holder of elephants in North Anmerica
and many in Europe. It had contributors fromtheir side of the
bar. Colleen Kinzley was a contributor, and she held her nose
about it on the stand and woul dn't read the book, but she's got
a chapter in the book, and she listed it on her CV, so | think
that speaks for itself.

But tethers fall into that sanme category. And the
evidence in this case shows that at the CEC they're tethered
anywhere fromfourteen to sixteen hours a day. On the Blue Unit
it's somewhere between nine and ten hours a day. This conplies
with the El ephant Resource Husbandry Guide, and that's the
standard that would govern the circus. That's the only | egal
standard. That's the only thing that even approximates a | ega
standard. Their own w tnesses have admtted that the APl has a
newsl etters that they sent in 2002 that admtted frankly to its
menbers there is no federal restriction on how | ong an Asi an
el ephant can be tethered. It's a true statenent. There is
none. There wasn't one then, there isn't one now. The only
potential standard is the El ephant Resource Husbandry Cui de.

THE COURT: It was created what, two years ago, three

years ago?
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MR. SIMPSON: It was finalized in 2004, but it was
reflective of |ong-standing practice.

THE COURT: But after this litigation had been pendi ng
for five years, though?

MR. SIMPSON: Well, that's right. It did get
publ i shed after the case was filed and after it had been
pending, but it got started a long tine before that.

Most of the tine on the unit they spend their tine in
el ectric pens. The evidence on that is clear, and M. French
testified to that.

If we could show 28A.

This is the setup that happened to be used at that one
venue in M chigan where the Court-ordered inspection occurred,
and M. French testified this is howit's normally set up, this
is what Karen and N cole, which are the two el ephants there,
this is how they spend nost of their days: outside in these
pens with browse, with a tire to play with, with other itens
like a tub to anuse thensel ves w th.

Now, the insinuation is, well, this is all just a
put-on for the inspection and this is |ike an open house. Well,
it probably is |like an open house, but there's no evidence that
this isn't howit's done every day, and M. French testified
that that's how it's done every day, so there it is in black and
white. Those lines across for the electric pens, those are two

el ephants that have been traveling together for a long tine,
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and, as you can tell, they're very close. That's howit's done.
Most of the tinme that's how -- that's what they stand on.

Now, I'mgoing to get to this in a mnute, but --

THE COURT: Let nme ask you this.

MR. SI MPSON: Yes.

THE COURT: |Is there any evidence in the record about
t he sensation received fromthe electric wires versus the
sensation, if any, received fromthe bull hook, which one is
greater?

MR. SIMPSON: |'mnot sure there's been a direct
conparison. M. French testified that it's kind of like a bite,
that he's actually touched the fence. Wat this fence is, it's
basically a livestock restraint device. |It's used for cattle.
It's not really electrified. | think it's nore accurately
stated it's energized with a car battery, but it's a mld
el ectronic shock. Half the time it's not even on. The
el ephants know, they're smart enough.

THE COURT: You hook it into an electric socket,

t hough?

MR. SIMPSON: It's plugged in. Al they basically
have to do nost of the tinme is string the wire because the
el ephants know, they anticipate a charge, so they just stay away
fromit.

THE COURT: It's like the bullhook then, they

anticipate that sensation fromthe bull hook?
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1 MR. SIMPSON: That's right. There is a sensation.

2 There is a mld sensation. |'mnot denying there is not a mld
3 sensation. Wat | amdenying is that there's a sensation of

4 pain, and that the only reason they react to this is because

5 they're afraid of it. They react to it, they react to the

6 gui de, they react to the voice comand, because they're trained
7 to do it by sonmeone that they trust and respect. An el ephant

8 trainer has to becone a leader, and if you're not a | eader,

9 they're not going to follow It's that sinple. Sooner or

10 it wll get back to you, so it's basically the same sensation.
11 What are the effects? Well, the main effect that we
12 hear all about is that they sway. Wen they're on tethers,

13 sway, they engage in stereotypic behavior. There's no evidence
14 in this case that chaining an el ephant causes it to sway.

15 There's a |l ot of speculation about that, but there's no evidence
16 t hat chai ning causes el ephants to sway. Dr. Ensley admtted in
17 his own testinony that elephants will sway for a variety of

18 reasons, including anticipating sonething they want to do.

19 evidence in this case shows that not all the el ephants, even
20 anong the group at issue, sway.
21 You' ve already seen video of N cole and Karen
22 together. N cole very rarely sways. Karen sways sonewhat
23 frequently. At the CEC there's no evidence that Mysore, Susan
24 sway; Lutzi, no significant evidence that she sways. The two
25 el ephants down there that did swaying were Jewell and Z na,
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even anong the group here, it's inconsistent. Jewell swayed
when she wasn't tethered, Jewell swayed when she was tethered,
so there's no relationship to the actual restraint. M.
Cuviello's tapes show this. Every tape that he put, every clip
that they played, they purported to show, except for the one
that only had one el ephant in it, but every other clip that they
pl ayed that had nmultiple elephants in it, there's always one

el ephant that wasn't swaying. Always. Because it varies. You
can't generalize fromchaining that they will sway. It nmakes no
sense. There's no evidence of that.

Injuries fromswaying, well, they try to say that they
get injured from swayi ng because of their pads, so they point to
Karen's feet, they're worn in the back, that's what they found
in the inspection. Karen had a toenail crack so it nust be
because Karen sways. WlIl, N cole had the sane kind of wear
pattern on her feet. She also had a toenail crack. She didn't
sway at all. They pointed to Jewell. She had sone kind of toe
problem at the CEC, she sways. She sways when she's tethered,
she sways when she's not tethered. Susan al so had toenai
i ssues. Susan doesn't sway at all, so it's got no relationship
to swaying. Carol Buckley's elephants sway, which | think is
interesting. W saw a videotape of that, two el ephants, Billie
Sue and Debbie. The other one was Debbie. These are el ephants
that had been in the circus. They've now been at the sanctuary

multiple years, in one case alnost six years. They still sway.
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1 She tried to put a spin on that, that they only sway at sundown.
2 One of them was swaying at high noon. |It's pretty clear she

3 sways all the time. So here they are in paradise, at the

4 El ephant Sanctuary, swaying, so | think what that shows is that
5 even if sonehow chai ni ng causes el ephant to sway, if you issue

6 an injunction that outlaws chaining, they' re going to sway

7 anyway so what's the point? How do you renedy that injury if it
8 ain't going to matter?

9 Keele testified about this, and it was interesting.

10 He said when he was shown the inspection tape that given the

11 habi tual nature of this, the swaying actually denonstrated that
12 the el ephants at the CEC were confortable with what was going

13 on, because from his perspective, know ng el ephants, as he has
14 for 32 years, if they were unconfortable they woul d have been

15 standing still, as he put it, with their ears perked out in an
16 alert position and they weren't. They were going about their

17 normal routine, which in that case was sone of those el ephants
18 woul d sway.

19 And |'Il get to M. Friend or Dr. Friend in connection
20 with the railcars, so | don't want to be going over that nore
21 t han once.
22 But to the extent that this has been studied
23 scientifically, Dr. Friend did study it. He studied it fromthe
24 stand point of going froma 24/7 picket line to electric pens,
25 and he reached the not-so-novel conclusion that when you go to a
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24/ 7 picket line to electric pens, you reduce the anmount of
stereotypi c behavior. W don't dispute that. That's what the
conpany has done. That's what the conpany has done. That's one
of the reasons the conpany did that, to reduce it. But that's
not inconsistent at all with what's going on here. The question
is, if you elimnate it entirely, how? You know, is there a way
to elimnate it entirely? 1 don't know that they can prove
that, but there's nothing inconsistent about Dr. Friend's
studies. It was also studied by Brocket and Wl son at the
Atl anta Zoo. The el ephants were chained at night, they swayed,
they were turned | oose, they were not chained up for a |ong
period of time, they stopped swaying. And then a fell ow naned
W son goes back years |ater, |ooks at those sane el ephants,
t hey' ve never been chained, they started swayi hg again, so
again, to the extent this has been studied, there's no rea
connecti on.

W' ve had evidence in this case fromthree different
W tnesses that wild el ephants have been observed swayi ng, and
they snicker at that, but the problemw th that is their own
book-report person, Ros O ubb, who's an expert witness in this
case for no other reason than she reads a | ot of books, got out
of the library to cone here to testify, but even Ros O ubb in
her extensive literature review docunented that there were in
fact reported cases of wild el ephants who swayed.

They showed you a clip of Sara, who is, by the way,
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the wong el ephant Sara. There's two el ephants with that nane.
The Sara with an His on the Red Unit, but be that as it nay,
the Sara that was on board swaying, but they don't show in that
clip that she's facing another |arger elephant ten feet away, so
is the interaction that she's bored to death and she's engaged
in stereotypic behavior, or is she interacting wth the other

el ephant? Again, a m sl eading portrayal .

Karen, they showed you a clip of Karen swaying. Karen
was al so eating, and if you go through the other clips that have
been put into evidence, in that sane inspection, she's eating
hay. She's throwing hay on herself. She's interacting with
Nicole. She's interacting with people who were there taking
pictures of her, all the tine she's swaying, so that doesn't
interfere with Karen's behavior patterns. 1It's only when Dr.
Friend said, and it's basically what Ros Cubb testified to, it
becones a problem when it becones the animal's only activity to
t he exclusion of everything else, becones self-injurious, and if
the el ephant is eating and interacting with her neighbors,
that's not interfering with her normal behavi or patterns whether
she's swaying or not. And that's again the test, is that
interfering with a normal behavior pattern?

And Dr. Friend testified, you know, at the end of the
day swayi ng may be sonething that captive el ephants do. Maybe
that's what captive el ephants do. Regardless of why they do it,

that's just sonething they do, so how can that be anything other
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than a normal behavior pattern? It only becones an issue, as
Dr. Schmtt testified, if it beconmes self-injurious to the
animal, to the point of creating a nedical problem and there's
no evidence that it's created any nedi cal problens in any of

t hese el ephants.

There was an assertion nmade that Dr. Friend apparently
is the only one who says a stereotypic behavior is not an
i ndication of poor welfare. Well, Dr. Hart said the sanme thing
in his direct: It's not an indication of poor welfare, it's not
a reliable indication of poor welfare. And the source that they
cite for that assertion, Ros Cubb wote a report that nade it
very clear that urgent research was needed on that very subject,
and that research has not been done, at least as of the tinme she
testified in this trial.

Anot her concept, |earned hel pl essness, you heard a
reference to that, that they becone zonbies, and this is another
fanciful theory, and | guess it evolves fromthe concept that
you' ve got Karen swaying and Nicole who's not. So which one is
"taken," right? For them they have to both be taken, so the
t heory becones, well, N cole is actually in worse shape than
Karen. She's standing still. She's now zoned out conpletely.
She's a zonbie. That's the word that Carol Buckley actually
used, a zonbie. And they link it to a nore sophisticated term
called "l earned hel pl essness,” which is again just a theory.

Dr. Poole admtted on cross-exam nation there are no scientific
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studies to support that proposition. None. And Dr. Friend
testified that if these elephants really had | earned

hel pl essness, they wouldn't perform any of the so-called circus
tricks. They'd be in this state all the tine. They'd be
totally unresponsive. So again, it's another theory that's
manuf actured to fit the facts of the case.

Alternatives. There was a di scussi on about
alternatives. The fact of the matter, Judge, is that no matter
what you do, you're going to have to restrain an Asian el ephant
in some way if you're going to transport her in interstate
commerce to performa circus. They don't |like chains, they
don't like chains in the railroad cars, but there's not been any
al ternative suggested by any witness that isn't just as
confining, if not nore.

THE COURT: \What about trucks?

MR. SIMPSON: Trucks could work, but you're either
going to have to chain themin the trucks or you're going to
have to put themin sone kind of device in the trucks that's
just as confining as the chains because everybody is on the sane
chain, but one thing, and that is, you can't nove a vehicle,
whether it's on rails or on the road, wth the el ephants
wandering around inside |oose. Even Carol Buckley said that.
They have to be restrained; otherw se, they're going to get
injured. They could break through the container, they could

turn it over in sone cases of a truck perhaps. They have to be

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 1:03-cv-02006-EGS Document 524 Filed 04/14/09 Page 40 of 148 20

restrained.

THE COURT: W heard sone testinony about el ephants in
pl anes that were originally in these cargo containers but
ultimately left to freely roam

MR. SIMPSON: No, no, no. Wat we had testinony on
was Johnson tal ked about flying themto Thail and.

THE COURT: R ght.

MR. SIMPSON: And they were chained on that plane.

Raf fo tal ked about shipping themto Europe on a ship.

THE COURT: Ship, that's right.

MR. SIMPSON: Yes, on a ship, a slownoving ship where
you have enough deck space to set up what he did, which was a
pen essentially bounded by these containers. You could do that,
but the circus doesn't nove by ship. It noves by train.

There's no way to travel the United States by barge. | nean, it
woul d cut down the route significantly. But even in that
situation, when, as he testified, in order to get those
containers on the ship, the elephants had to be tethered, and if
you don't use chains, you got to use sonething else, and the
only alternative that anybody's tal ked about, Colleen Kinzley,
Carol Buckley, is sone kind of crate or pipe device that you set
up inside the vehicle that holds the el ephant in place, which is
even nore confining, so she can nmake maybe a little bit of
back-and-forth novenent but no |lateral novenent, and the problem

with putting that kind of thing in a train car or in a truck is
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you will restrain the el ephant, but you also prevent her from
bei ng cleaned up after. You inpede the feed, because the people
who have to tend to her can't get in there. There's not enough
room and you also create a safety, as M. Jacobson testified, a
safety issue because the nore hardware you've got in an

el ephant's space, |ike pipes and fences and what have you, the
nore chance you have for the elephant to lean into the handler
and crush himagai nst post, so it becones dangerous for the
people who interact with them and that's the primary problem at
the CEC in the barn. If you got rid of chains down there,
what's the alternative? |Individual pens, sane problem It puts
the people at risk, less freedomfor the elephants, and it
interferes with cleaning up after them and feeding them so at
the end of the day | don't think there are any alternatives.

THE COURT: Wiat about the suggestion if there was one
of transporting el ephants on trains for shorter periods of tine
with nore free time, if you will, for the el ephants, recreation
time, etcetera?

MR. SIMPSON: That obviously is an alternative to be
consi dered, but the conpany has no control over the train
schedule. | nean, half the time they are waiting for a freight
train to pass or sonebody else to clear the tracks, and that,
says M. French and Metzler both testified, they'|ll get the
el ephants off the tethers, walk themaround a little bit. You

don't really have any control over that. | nean, it's the rai
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conpany. If you were to have --
THE COURT: | mean, what's the process? | don't
recall if there's any testinony about this at all, but what is

the process? And | recognize this may just be argunent, but |
assune a block of train cars are rented by the circus, or are
t hey owned - -

MR. SIMPSON: The circus owns the cars.

THE COURT: So they can control the process.

MR. SIMPSON: They don't own the |oconotives. They
own the cars, they own the train, but they have to | ease the
| oconotives with CSX or whoever the railroad happens to be, so
you're on their schedule. 1It's not |ike getting on the
interstate and goi ng when you want to. | nean, you' ve got to be
on a schedule. As the evidence shows, sonetinmes those schedul es
are nmet and sonetinmes they're not. And | think nmaybe that | eads
me to next subject, which is rail transportation, which
t hought ought to be kind of dealt wth separately.

The tinme on board, there's really no direct evidence
to that one way or the other. They put in calcul ations of
schedul ed tines that average out to about 24 hours a day.
There's been a | ot of argunent about long trips, but even those
nunbers show that these so-called 70- or 80-hour trips only
happen once a year, maybe twi ce, and even in those situations
they get the elephants off the train nost of the tine and they

have a four- or five-hour break, and even if they don't get them
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off the train, they'll untether them they'll give thema little
exerci se.

These trains are fitted wth water containers to water
themas they're noving. 1In the old days they'd have to stop and
do it. They don't have to stop now. There are water stops
where they change the people, but they can water these el ephants
any tinme they need to be watered. They can feed themany tine
they need to be watered. A handler rides in the car. They
clean up their waste. The urine drips through the floor, is
cl eaned away wth sawdust, so they're taken care of 24 hours a
day. This is not an inhumane way to transport an Asian
el ephant .

And | would submt they put themin the cars at night.
Absolutely. They try to mnimze that, as Carrie Col eman
testified, as much as they can. They just don't go down the
road the first tinme and put themin a train. They wait, they
try to wait until the last mnute to put themon. They also
send the el ephant tent ahead of the train by overland truck to
try to set it up so that when they get to the other venue they
can get themoff as soon as they can, but again, a lot of this
is out of the circus' control because you can't just get eight
or fifteen elephants off a train in the mddle of the night in
some town and just go down the street. You've got to have a
police force, you ve got to have permts. You just can't do it.

So alot of tinmes it just depends on that, they have to wait for
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1 the police to show up.
2 THE COURT: Historically the circus has always cone to
3 t own.
4 MR. SIMPSON: That's correct.
5 THE COURT: But you've talked a lot and there's been a
6 | ot of testinony about evolution of processes, evolution of
7 policies, evolution of how el ephants are handl ed by personnel,
8 is handled in the circus. Maybe it's tine for there to be a
9 drastic resolution. VW have one Disney Wrld and one D sney
10 Land, one on the East Coast and one on the Wst Coast. Maybe
11 it's time for a circus on the East and Wst, a stationary
12 circus, if you will.
13 MR, SIMPSON: |I'mnot sure this is actually in the
14 record.
15 THE COURT: It probably isn't, but | nean --
16 MR. SIMPSON: There was an operation years ago called
17 Crcus Wrld. It was essentially a stationary circus, and it
18 went out of business, because | think what people enjoy is the
19 ability to go see the animals in their honetown, to see them on
20 the street, to see themin the open house, to see themin the
21 performance, and that's sonething that year after year has been
22 very popular, and if you put themall, you know, soneplace in
23 Florida, it's not quite like having to go to Kenia on an eco
24 tourismthing, but it's simlar. People got to pay a lot of
25 nmoney to go down there and stay in a hotel, so what you do, you
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m ght satisfy sone psychic need that our coll eagues have, but
you deny mllions of people the opportunity to see Asian

el ephants, and the circus feels very strongly about that, that
it's a very positive thing to see these animals in person, to
appreci ate how magnificent they are.

And it's going to have to be transportation sone way,
by truck or by train. The tethers are still part of that,
because otherwise it's just not safe. There can be all kinds of
line-drawi ng, but at the end of the day their basic problemis
not that they're in a train car, their basic problemis that
they're confined, that they're being, quote, denied species-
speci fi c behavi or.

Because one of the nost interesting parts of the case
was when your Honor asked questions of Dr. Hart, Well, what's
wong wth the train? Wiy is that a problen? And he couldn't
answer the question. Here's an aninmal behaviorist who's
supposed to be an expert witness, and his response was, well, it
just has to be bad. That's not an expert opinion, and the
others had essentially the sane thing: They couldn't
articulate, they couldn't explain why is it bad. Well, it just
has to be bad because they're not getting to do el ephant things.
That's just conjecture. The only wi tness they brought in who
actually articulated any so-called ill effect was Carol Buckl ey,
who said they have to stand and steady thenselves and therefore

they exert thenselves a lot, or it's loud and noi sy and vi brates
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and therefore there's all this trauma on the feet. There's no
evi dence of that. She's never ridden in a Ringling Brothers'
car. She doesn't know what she's tal king about.

THE COURT: Wat about your own expert, though, who
testified that, surprisingly, that an elephant riding on a train
sonmehow satisfies an el ephant's noenatic urges to roanf

MR. SIMPSON: Well, | think Dr. Friend -- you got to
know Dr. Friend. He's a character.

THE COURT: | |earned that about a |ot of these
W tnesses the |ast six weeks.

MR. SIMPSON: A little tongue-in-cheek there. | think
what he was trying to get at is the point that these are not
cattle. They're not cattle. They're not goats. They're
intelligent animals. They are very smart. They know that when
you tear the tent down that it's time to go, we're going to a
new town. They know that when they get on that rail car that
they're going to a new place. It stinulates them The whol e
concept stinmulates them

THE COURT: But chains are put on their |egs.

MR. SIMPSON: That goes with the territory. It's like
getting in your car. It's tinme to go. Put your seat belt on.
It's no different than that.

THE COURT: The average person doesn't have to sit in
their feces, though.

MR. SIMPSON: Unless you're wearing an astronaut

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 1:03-cv-02006-EGS Document 524 Filed 04/14/09 Page 47 of 148 47

di aper, that's true. But these el ephants do not stand in their
own feces. They're cleaned up after, and there's no dispute
about that. They don't have anybody -- even R der testified
that he cleaned up after them And the only real difference
bet ween the procedure that he followed and the procedure today
is it's bagged and he used to shove it out the door, but the
point is, they are cleaned up and they don't stand in their own
f eces.

And Friend, it's interesting. He's a little quirky,
but he's the only person in this case who's actually studi ed
this in any kind of scientific way. He's been criticized for
tapi ng over his tapes, but he kept an echogram He kept all the
underlying, the stuff that really matters. H's approach isn't
any different than Joyce Poole's. |It's the same thing, an
observational science. He did that study |ong before he becane
an expert witness in this case, and there was an i ssue about
whet her the conpany had the right to get the tapes back.

There's no evidence that the conpany, other than the guy who
signed the contract, even knew that contract existed. It was
never attributed back to sone nefarious purpose to destroy
evidence. There's no evidence of that. Dr. Friend studied this
in good faith and had no connection to the conpany. In fact, he
said they didn't even buy nme a sandwi ch. Carson & Barnes gave
me a sandwi ch. They wouldn't even give nme a sandwi ch. Ringling

Brot hers gave ne nothing. He studied this under the auspices of
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the USDA. He found no environnmental issues with this train car
transportation, in ternms of tenperature, in terns of what it
snelled like, in ternms of the size. No problens. No stress on
these animals. None. And he's, you know, the cortiso
nmeasurenents, he couldn't get good blood tests, as he testified,
because of the activist issues, but what he did notice, and he's
an animal scientist, is, no stress fromthis because the

el ephants did not resist being put on the train, a good

i ndi cator of whether it's a bad environnment is, does the ani nal
want to go in there or not? They had no problemw th that. No
stress.

And al t hough he noted that they do stereotypic
behavior in the train car, they were al so doi ng other things.
They were eating, they were dusting, they were touching each
ot her, they were | ooking out the wi ndow, and those nor nal
behaviors Iead himto the conclusion that this is not having an
adverse effect on these animals. He's the only witness in this
case who nmade that study, and he's only one of two people in the
wor | d who have ever studied the subject at all in any kind of
organi zed way. As he testified, the other person, Mrtha Kindly
Wort hi ngton, who is in the United Kingdom did a simlar study
in Europe, reached the sane conclusion, interestingly enough,
for the Royal Society For the Prevention of Cruelty To Aninals,
so that's the evidence on the train. It doesn't wound these

animals, it doesn't injure these aninmals, and it doesn't cause
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t hem any di sruption of a normal behavior pattern.

And your Honor asked a question about permts and
whet her the captive-bred wildlife permt covered this with M.
Meyer, and there was sone confusion about that. | think it's
inportant to renmenber, the captive-bred wildlife permt covers
t he el ephants that are born and bred in captivity in the United
States. That is a broad exception fromall of the prohibitions
of Section I X, not just the "taking" prohibition, all of them
You file with the agency, you fill out the docunents they need,
and they give you permssion to, quote, "'take' these aninmals
for normal husbandry practices,” which is a termof art. M.
Sowal sky testified that what that neans is, and what experience
has shown that neans, is that they handle themin accordance
with the AWA, which is exactly the sane standard that applies to
all the other elephants who aren't subject to that permt. It's
the sanme thing. There's no difference. Because that permt
standard and the harassnent definition are exactly the sane.
But what's also interesting about the permt certificate process
is that Fish and Wldlife, when you go into Canada and they
issue you a CITES certificate, they actually put in the docunent
that you have to transport these aninmals in accordance with the
Ani mal Wl fare Act.

If we could pull up that

This is in evidence as Defendant's Exhibit 3 at page

twenty. You can see the highlighted part in Special Conditions.
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They specifically require: To mnimze stress, elephants are to
be shipped in social groupings in specially-designed boxcars
that are in conpliance with Animal Welfare Act specifications.

So the only time Fish and Wldlife gets into this
process with respect to the animals that are not subject to the
CYWregs is through these CITES certificates when you actually
go to Canada or Mexico, so they actually take cogni zance of
this, and as a practical matter, this isn't any different than
the standards that are applied in regular interstate
transportation, but they do look at this, and this is pretty
powerful evidence | think that what they say the standard is is
the Animal Welfare Act. They're not saying you got to do this
but make sure you don't violate Section | X of the ESA by
"taki ng" these animals, by having them sway, by having them
bei ng prevented from doi ng speci es-specific behavior. They say,
transport themin accordance with the Aninmal Wl fare Act.

| put this up, Judge, because | think it's inportant
to cone back to what we're actually tal king about here.

THE COURT: |I'msorry. Could | see the |last shot of
the permt?

MR. SIMPSON: Yes, sir.

This is Defendant's Exhibit 3 at page twenty. And
this is a collection of docunents that were put into evidence to
support that elephant chart that's in evidence as Defendant's

Exhibit 1, and there are several so-called CITES certificates in
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this conpilation. This just happens to be one of them and as
M. Sowal sky testified, this is what you have to get to go to
Canada or Mexico. |It's not |like you need their perm ssion, but
you need to have docunentation when you go to Canada of what the
status of your elephants is, and one of these conditions that
goes with it is transportation in accordance with the Ani nal

Wl fare Act.

THE COURT: And that's issued by the Fish and Wldlife
Service, correct?

MR. SIMPSON: Yes, sir. And under CITES they're the
so-cal | ed managenent authority, and the managenment authority is
t he governnmental agency under the treaty that operates and
i ssues this CITES permts when you need themor the certificates
when you need them and of course it's |listed as the Ofice of
Managenent Authority. And it's interesting because C TES
itself, which is the treaty the United States agreed to, has a
speci fic exception for a traveling nenagerie or circus
provided -- and |I'm paraphrasing -- that the managenent
authority determnes that the animals are being transported in
humane conditions. So at |east under C TES when these
certificates are issued, that question has got to be answered in
the affirmative by Fish and Wildlife but they' re not supposed to
be issuing this certificate.

They basically are trying to have the Court adopt what

| call a zero-contact standard, and it's interesting that she's
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now admtted that not every use of the bullhook is bad. That's
not what their conplaint says. That's not what all of their

W t nesses have testified to. Every single organizational
plaintiff has testified under oath in that wi tness box or in
their deposition, there is no humane use of the guide, period.
El ephants shoul d never be tethered for the nost part, although
they're not on the sane page there, which I'Il get to in a
mnute. Their own experts on tethering are all over the place.
Joyce Poole and Gail Laule, basically they don't want to ever
see themtethered except for vet care, and Pool e was kind of
uncl ear on that. Carol Buckley said only in an energency, so
maybe not even for vet care for her. Ros Cubb said 30 m nutes
for vet care; in any event, no nore than 6 hours in a 24-hour
day. Colleen Kinzley: no nore than two hours a day. And then
Dr. Hart had this strange threshold concept that evol ved over
time, that in his deposition, it's a 12-hour threshold, so it
shoul dn't be any nore than 12 hours. Once you go beyond 12
hours, it mght as well be 112 hours, it doesn't matter, they'l
sway just as much. And then when he cane to trial, he cut it
back to 8 hours. | don't know what's driving this. Possibly
because the El ephant Resource Husbandry Quide is 16 hours, but
all of these nunbers are picked out of the air. There's not a
single nunber that's been offered by any of these people that's
ever been studi ed, backed up by any kind of research. They're

just making it up as they go along, and all of these people were
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unani nous, though, you're not going to be able to have el ephants
in the circus without bull hooks and chains, and therefore you're
not going to be able to have el ephants in the circus, so what
they're trying to get the Court to adopt is a standard that's
i npossible to conply with, inpossible to conply with by 95% of
the institutions in this country who have Asian el ephants.
That's the problem

Now I'd like to focus, if | could, on the evidence
that's related to the actual elephants at issue in the case.
Their evidence was put up in what's basically a big nmatzo bal
of all different kinds of things, but let's just |ook at the
el ephants that are at issue in the |awsuit.

First of all, we had Tom R der's testinony in 1997 and
1999. But as to the elephants that are at issue in this case,
the six elephants plus Zina, the only two things he tal ked about
were Karen in New Haven and Zina in R chnond, and Karen in New
Haven, he tal ked about a beating that took 23 m nutes but he
didn't identify any wounds. He wasn't close enough. He didn't
see any kind of wounds. And in Zina he said, well, she was in a
situation with Rebecca in which Pettegrew and Weller tried to
| ay her down and put hook marks all over both el ephants and he
had to go get wonder dust and so forth, but that's interesting,
because Weller, as he admtted on cross-examnation, is the
person that ran off with his daughter, so there is an ax to

grind there against Weller? Mybe there is. | think that's
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sonmet hing the Court can take into account. The bigger problem
with Zina is that Zina, as he admtted on cross, is one of the
very el ephants that he says the Blue Unit people al ways showed
to USDA when they cane to inspect because Zi na never had any
marks on her. So which is it, M. R der, she had marks all over
her as a result of this beating in R chnond or not?

Al so, nothing specific identified at all about Jewell,
Lutzi, Mysore, N cole, and Susan in terns of injuries, in terns
of wounds, in terns of anything else. And again, Jewell and
Mysore were two of the el ephants that he said that Randy
Peterson and the rest of them would al ways show t he USDA because
t hey never had any marks on them And Rider testified that none
of the marks he saw were permanent, they always cane and went,
and that he didn't see a single mark on any of these el ephants
that was permanent. The only el ephant on the Blue Unit at the
time he was there that had any kind of permanent scars on her
behi nd her ears was M na, one of the Chipperfield el ephants.

They nmade a big, or had a significant discussion of W
Fahr enbruck's nenorandumto M ke Stewart, and this is that
so-call ed "pools of blood" neno that involved M. Mtzler, and
Met zl er testified -- it's interesting, they had this docunent
ei ghteen nonths or so before discovery ended in this case and
never bothered to take Fahrenbruck's deposition. They did take
Metzl er's deposition but didn't ask himabout it. They took

Ri dl ey's deposition, who's also nentioned in here, they didn't
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ask himabout it either, so | don't know whether they wanted to
know the truth or not. The truth is, on its face this is
ridiculous. Pools of blood? Seriously. Pools of blood? This
was in Rosenont, Illinois, in a public arena. Are they
seriously contending that in 2004 an el ephant got cut and had
pool s of blood on the floor and that's it? Nobody got arrested,
the crowd didn't go nuts? It wasn't in the papers, there was no
media. It's ridiculous. This circus operates in a fish bow.

If it's not the activists with caneras, if it's not sone plant
that PETA put inside the show, if it's not a disgruntled

enpl oyee |i ke Robert Tom or Archelle Hunley, if it's not the
cops, if it's not the arena personnel, arena enpl oyees, sonebody
is going to see it. There's no privacy whatsoever, so they
seriously want you to believe that there were pools of blood as
aresult of this? It's ridiculous. He testified w thout
contradiction, M. Metzler, one or two droplets. One or two
droplets that were gone by the tine he got back, because you
remenber that nmenorandum she accosted him about the drops of

bl ood as he was about to take Karen and M nyak into the | ast act
of the circus, and he ignored her because he was busy and she
was being |oud and he said, you know, |'ve got it, Debbie, and
then he took those two el ephants into the |last act and cane back
out. Ten mnutes el apsed. He goes back to the barn, the spot
on Lutzi is gone. |It's gone, so it was nothing. It was one of

t hese casual, you know, episodic situations where sonebody may
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have broken the skin and a little blood. It was gone with it
being wi ped off, so we say this doesn't prove anything.

They showed you Louis Gedo's filminside a Blue Unit
train in 2000, nine years ago. Lewis Gedo apparently wasn't
upset enough about it to go to the authorities. Instead he
submtted it anonynously to an outfit called In Defense of
Ani mal s, whatever that nmeans. Sonmehow it found its way into the
record in this case. There was never a chain of custody
established for this. But Louis Gedo's film shows conditions
that no longer exist. It shows two el ephants standing
side-by-side. Brian French testified they don't ride that way
anynore. Karen and Nicole and Mnyak all ride in one car, three
el ephants. Karen and N cole ride facing each other; M nyak
ri des behind themso she can see. So those conditions are
immaterial. They don't exist anynore.

W had Troy Metzler and Dave Wal ey at the Cow Pal ace,
with is the thing with the el ephant under the trunk, and the
thing on the headdress and the pliers. As | pointed out before,
Metzler testified he was trying to get that headdress buckl ed.
The el ephant put her chin down and he said "head up" and she
didn't do it, and then he tapped her with a bull hook. He didn't
do this (indicating). He didn't do that at all. He tapped her
like that (indicating). And Mke Keele testified that's an
appropriate way to correct the elephant. It didn't cause an

injury, it didn't cause a wound, it didn't interfere with her
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behavi or pattern. She went into the show That doesn't prove a
t aki ng.

They showed you Sonnie Ridley in Tulsa, Cklahoma, in
2001. This is a 7-second clip where they purport to say the man
got the bullhook in the elephant's nouth. Al right? As M.
Raffo said, highly unlikely that that could even happen. Highly
unlikely. Mre likely, that the elephant -- it was close to the
mouth. It was either on the flap, which is a proper cue spot,
right in under the flap, or that the elephant, if it was in the
mout h, she bit down on it. Again, this doesn't denonstrate
anyt hi ng.

Lanette WIllianms Duramtestified about Jewell's stiff
leg in 2000, and then they have a clip of Zina, who's swaying in
a parking lot in San Jose in 1996, and, by the way, not chai ned.
So that's the evidence they have on the six el ephants plus Zina.
That's it. W don't think that that proves anything in terns of
a take.

Now, they did have a chance to inspect these aninmals,
and as your Honor will recall, these two inspections were
ordered under Rule 34 of the Federal Rules of Gvil Procedure.
They had four hours at each venue. The inspection was headed up
by Dr. Ensley. The protocol was in witing. W were required
to produce these el ephants and follow their directions. They
deci ded what they wanted to do. Apparently what they wanted to

do was watch the el ephants sway. Because that's what they spent
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90% of their tinme doing, watching them on chains. They spent a
grand total of twenty mnutes inspecting Karen and N cole, and a
grand total of thirty mnutes inspecting the five el ephants at
the CEC. The rest of the tine w tied themup and they watched
t hem sway or not sway, depending on who the el ephant was. So
they had a chance to inspect these animals. They found no fresh
injuries. They found no wounds from the guide, they found no
wounds from the chains, they found no injuries fromeither of
those two instrunents. What they found with Karen was a scar
under her jaw. No telling howlong it's been there. They found
a scar on her forward, which even Carol Buckley admtted was
probably not a bull hook scar, but it's also in that CITES permt
that | showed you. It's in there. |It's been on her head for a
long time. That's one of her distinguishing characteristics.
She had a couple of toenail cracks and she had sone pad wear.

Ni col e had a spot on her right flank, which could have been from
lying down or it could have been from sone other reason. She
had a scar on the back of her rear leg that was clearly not a
chaining scar. As M. Keele testified, it's too |low for that,
but if it was sone kind of bullhook scar, no evidence about how
long it's been on there. She also had a toenail crack, and had
a spot behind one of her ears that apparently was m staken by
Carol Buckley for a blood spot. It turned out to be a liver
spot, or a birthmark, as Dr. Schmtt testified. So there were

no injuries on these aninals.
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Then we nove to the CEC, the sane kind of thing.
Jewel |, she had sone pad wear, she swayed, and she's got --
she's the only elephant in the case who's had any kind of frank
di agnosis of arthritis. Susan has a swayback, which nobody has
contended is caused by bull hooks or chains. She had a scar on
the top of her neck, which, as Gary Jacobson testified, could
not have been caused by a bull hook, it's too big, too w de.
More |likely caused by sone kind of chain that she had put around
her neck when she was in India or sone tinme long ago. It's been
there since at |east 1995, as long as he's known that el ephant.
She had sone toenail issues. She had an abscess on one or a
cracked or bl own-out toenail on the other foot. As Dr. Schmtt
testified, both of those conditions are resolved. They're no
| onger there. She also urinates on her feet. She also urinates
on her feet. And she doesn't urinate on her feet because she's
chained. She urinates on her feet because she's got vagi nal
pol yps. Apparently when it cones out it splatters and runs down
her legs. She's taken care of. |It's a condition that it just
it is what it is. They wash her off. They put creamon it.
They take care of it. |It's not a urine scald. It mght be a
stain. It's not a scald. The el ephant urine doesn't burn.

Lutzi, Lutzi had worn foot pads, which is not unusual
for an el ephant that stands on sandy soil.

Mysore had what | ooked |ike pressure sores on her

face. They nade a big deal about pressure sores and nmade this |
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think inflamatory conparison to what nursing hone patients get
who are totally imobilized. There is no basis for nmaking that
claim Mke Keele testified that pressure nmarks on an el ephant
could be froma nunber of reasons, aninmal choice, and they're
not necessarily related to the hardness of the surface. They
can get themif they're out in a pasture. Wat's interesting
about pressure mark argunent is that, as M. Jacobson testifi ed,
Zina the el ephant never lies down in the barn at night ever, she
al ways goes out the next norning and sleeps in the pasture.

Zina got these sane marks on her head and they're on both sides,
so how do you explain that? |If it's just hard surfaces, how do
you explain Zina? They all had calluses on their el bows and on
their stifles, which has been -- they've tried to attribute that
to bul Il hook marks, bull hook use. They're on the left side.
There are also sone of themon the right side. Wen elephants,
when they get up they use their elbows to get up. They put
calluses on their elbows. They put calluses on their knees. So
t he physical inspection showed nothing in the way of injuries
attributable to the guide or tethers.

Then we have Dr. Ensley's review of the nedica
records. It was an interesting exercise. Dr. Ensley spent
1,300 hours at $50.00 an hour apparently reviewing fourteen to
si xt een boxes of nedical records over three years. There was
all this argunent about how, you know, it was inportant to get

t hese docunents, and there was a lot of litigation over it, and
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there was, but what was interesting, when Dr. Ensley did this
medi cal records review, he didn't cite anything there fromthe
year 2007 forward, and we produced nedical records on these

el ephants through January 30th, 2008.

THE COURT: Excuse ne one second.

Carol, it's getting warmin here.

Sorry. (o ahead.

MR. SIMPSON: And Dr. Ensley testified on direct, and
| thought that was kind of an interesting exercise in guiding
sonmeone, because basically what happened there was, the | awer,
M. ditzenstein, did the testifying, just |like taking an
el ephant, cone here, go there. He guided that guy through
medi cal records for four hours. Does it say this? Does it say
that? Well, yes, it does. That's lending your nedical |icense
to a lawer to nmake a |l egal argunent. That's what that's about.
That's what that's about. And what's interesting is that what
he did was, he went back to 1998 in sone cases, this el ephant
has a problem Wll, yes, she does, but what he didn't read,
this problemis resolved, this problemis being treated, and
some of them were so | aughable you saw the solution in the next
sentence. They just skipped right over it. | guess they
t hought we were asleep at the switch or whatever. There were so
many of those we didn't know where to start, so M. Shea got up
and dealt with the nost conpelling on cross, but that's what

that was all about. Sonebody who's not got any el ephant
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experience to speak of, who was a zoo vet, who did one surgery
on an el ephant in his career and was a spectator on the rest of
them this is not his specialty, he's not published on

el ephants, he's got no real experience in the area, he's doing
the classic thing you should never do, and that is, nake
concl usi ons about soneone else's patient based on the nedical
records alone. And he's not a position to second guess any of
this because he's not the treating physician. Dr. Schmtt is.
Dr. Schmtt is. Dr. Schmtt responded to this in his record,
Dr. Schmtt responded to this on cross, Dr. Schmtt wote sone
of these records. These are his patients. He knows these

el ephants. And what Dr. Ensley cane up with basically was
toenail cracks, nail abscesses, and arthritic conditions, and
trying to paint this nosaic that this is sone kind of horrible
situation a hundred percent across the herd. It's just not
true. It's not true. There is no evidence that every one of

t hese el ephants is about to drop dead because they've got
toenail cracks and arthritis. Wuat he did is he went and
isolated all these problens that existed over fourteen or
fifteen years' worth of nedical records w thout ever |ooking at
the solutions. As Dr. Schmtt testified, these things are all
being treated nedically. They're all be addressed. Toenai
cracks are not a big deal. Colleen Kinsley, who is one of their
expert witnesses, said that. They're not a big deal. They

becone a big deal if you don't maintain them A nail bed abscess
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is not a big deal if it's not maintained, if it's not properly
treated with husbandry and veterinary care.

Wl d el ephants get nail cracks. Carrie Johnson had an
el ephant born with nail cracks, so the idea that nail cracks are
a taking is not supported. Dr. Ensley cones up with this ebb
and flow theory that they sort of al nost get heal ed and then
they go back out on the road and then they fall apart again.

The problemwi th maki ng that kind of an argunent is that he's
not conpetent to nmake it because he didn't exam ne the patient.
These el ephants were all cleared to go back out on the road when
they went out on the road by a doctor who actually exam ned
them not by sonebody reading the nedical records from 10, 000
feet. He's in no position to second guess that. He's never
come in here and said they didn't get optimal vet care. He
can't make that judgnment. He knows he can't nake that judgnent
because he wasn't there. He knows that's not proper for himto
do. | would say that the kind of picture they're trying to
paint with this foot problem if this was real, that this herd
woul d be dwi ndling out. These el ephants woul d be eut hani zed at
an alarmng rate. And it's interesting, because Dr. Ensley's
own institution had three el ephants that had to be euthani zed
because of arthritis, all of which are ten years or nore younger
than the el ephants at the CEC. He admtted on cross-exam nation
that none of these elephants is a candidate for etherization.

The only one that has a frank diagnosis of arthritis is Jewell
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by radi ograph, and that's the only way you di agnose that. The
rest of this, arthritis synptons, arthritis this, it's not
arthritis if it's not diagnosed as arthritis.

And then there was all this grave-soundi ng, oh,
they're treating himnon-steroidal, antiinflammtory drugs,
which is Advil. That's what that is. It's Advil. So they're
getting Advil, like this is sone grave nedical condition.

There's no evidence that this is caused by chaining
t hese el ephants. There's no evidence that is caused by standing
on hard surfaces. Al of the el ephants that got euthanized at
the San Diego Zoo stood on natural surfaces. They all got
arthritis. Mke Keele testified at the Oregon Zoo they either
stand on rubberized concrete or natural surfaces. He said
t hey' ve got serious foot problens. There's no studies that show
what the rate of foot problens are in wild el ephants in Asia so
for all we know this isn't any different than what it is in the
wild. D. Ensley admtted that just because Feld's herd has
t hese kinds of problens doesn't nmean that sonebody el se's herd
doesn't have the sane issue. It's not unique to Feld
Entertai nnment's nanagenent system

So | think that at the end of the day this proves
nothing. It doesn't nmean that foot care is not an issue. It
doesn't nmean that standing on a hard surface is not an issue.
Dr. Schmtt testified, despite the fact they tried to show he

changed his position, he didn't change his position. The issue
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about the health of the elephants' foot is a multifactor issue.
It's not one-dinensional |ike they say. They say, put them on
natural substrate, everything is going to be fine. They can't
prove that. They can't prove that. There's no evidence of

that. Wat goes with substrate in addition to the surface is
nutrition, exercise, husbandry care, and vet care. You have to
maxi m ze all of those areas, not just focus on one. Ringling
Brothers is doing a good job in that regard. They have the best
vets, they have the best husbandry care. But it's not a

one-di nensional thing, and Dr. Ensley, again at the end of the
day where this leads, just like with the guide and all the other
argunments, it |eads back to the sanme point of not having

el ephants in the circus because there's no place in this country
that the circus goes that doesn't have paved streets so what are
we supposed to do, put themall out in the mddle of a field in
Kansas sonewhere? You can't do that and they know that. They
know that. That's why they're making the argunent.

And just to summarize this, | think when you | ook at
how they were treated, when you | ook at their nedical condition,
there's no credi ble evidence that any of these uses of the guide
or tethers with any of these el ephants has resulted in an
illegal wound, illegal injury, and interference with nornal
behavi or patterns, and looking at it fromthe other end, there's
no credi bl e evidence that any of the conditions that these

el ephants actually do have, which are docunented, which are
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bei ng taken care of by conpetent veterinarians, is a result of
the guide, is a result of tethers, and therefore they have not
proven their case. And causation is a critical factor in a case

like this, and | cite these two cases, Sweet hone Chapter versus

Babbot, and Cold Muntain versus Garber, because those are two

i nportant cases on causation. And there was slight

m srepresentation on Sweet hone Chapter on a different point that

| want to address, and that is, what was at issue in Sweethone
Chapter was the validity of the regulation that defines "harm™
and there's nothing in that opinion by the majority, by Justice
O Conner's concurrence or by Justice Scilia's dissent, that in
any way supports what Ms. Meyer says this case stands for. The
debate in that case was not whether the "taking" provision could
be applied to a captive animal. The debate in that case was to
what extent does the taking provision apply to wild animals.
The concept of it applying to captive never even canme up in the
opi nion, any of the opinions. The majority said --

THE COURT: WId aninmals include, though, the Asian
el ephants in captivity?

MR. SIMPSON: |'mtal king about free-ranging as
opposed to in captivity.

And the debate between Justice Scilia and the
maj ority, which I think was Justice Stevens, was, does the
concept of "take" mean not just direct force, which was Justice

Scilia's position, or is it any kind of force, direct or
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indirect, which was the mgjority? And that was the debate, not
whet her "take" applies to captive versus free-ranging, and
Justice O Conner broke that tie with her concurrence, which is
critical, because she's the one that really cane in and said
you' ve got to prove causation, this statute doesn't elimnate
the common | aw causation requirenent. You can't specul ate about
it. You ve got to show that what you're conpl ai ni ng about
caused this harm It's not likely. You have to show it. Now,
"l'ikely" may be the standard for an injunction for the future.
But whether there's harm you' ve got to prove it, just |ike you
have to prove negligence. There's no difference between this
standard and proxi mate cause in a tort case.

And Col d Mountain versus Garber is a good exanpl e of

that which involved eagles in a nesting area that were, at | east
t he argunent was, were being driven out by helicopter noise, and
they didn't have any evidence that the helicopters were actually
doing it, but they did have sone studies that suggested that
eagl es reacted to helicopters, and that isn't considered
sufficient causation, the sane kind of evidence you' ve got here.
They don't have any evidence that the tethers actually cause any
kind of injury but they want to believe it does so that's what
they go wth. It's the sanme kind of problem and it doesn't
prove causati on.

So we had to deal with pattern and practice of

pervasive mstreatnment. This is where their case really | think
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spent nost of their time instead of the six el ephants at issue.
Let ne just go through sonme of this. | think the thing to
remenber is that this whole thing is based on the predicate it's
free contact; therefore, everybody that does free contact does
it exactly the same way. It's just wong. There's no evidence
to support that. Al the people that testified say it depends
on the individual elephant, it depends on the individual
trainer. Carol Buckley said that. Even though she opposes the
gui de, she recogni zed that. None of this so-called pattern and
practice evidence proves a take. It's based in large part on
folklore, and that's what | think the Buckley and Kinsley
testinony is really all about, what it used to be like in the
old days. Well, the old days are the old days.

@unt her Gebel -WIlianms was anot her exanple. Well,
GQunt her CGebel -WIlians is gone.

They nmade reference to the Santa Clara Vall ey Humane
Soci ety inspection. Those were the pictures | showed you with
the fly bite. Wll, that's ten years ago by people that are no
| onger with the conpany.

And | would submt that those injuries don't
constitute a take. They don't constitute a take. Those are not
wounds that in any way interfered with those animals' behavi or
patterns.

THE COURT: Let nme give the court reporter fifteen

m nutes. We've been going at it for quite a while. [It's twenty
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mnutes to four. I'mnot trying to cut you off. You'll get
your full tinme.

COURTROOM DEPUTY: This Honorabl e Court now stands in
a fifteen-m nute recess.

(Recess taken at about 3:37 p.m)

COURTROOM DEPUTY: Pl ease renmain seated and cone to
order .

(Back on the record at about 3:55 p.m)

THE COURT: Counsel ?

MR. SI MPSON:  Your Honor, we were tal king about what |
think they've characterized as their pattern and practice of
pervasive m streatnent evidence. Lanette WIllians testified
about the Mark diver Gebel incident involving the Asian
el ephant Asia. That was 2001. This man doesn't work for the
conpany anynore. That incident resulted in a crimnal
prosecution. It was tried to a jury in California. He was
acquitted. So again, | don't think that shows anything.

W' ve seen Pat Cuviello's video collage, but basically
all that amounts to is, | think, although in nost cases isol ated
and fragnmentary, essentially show ng that the handl ers nake
contact with the el ephants with the bull hook. None of that
showed any wounds. None of that showed any injuries. None of
that showed any interference with an essential behavi or pattern.

They nade reference to Heather Riggs' e-mail, which is

also in the record as Defendant's Exhibit 345. The part they
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showed, inexperienced vet tech reported what she thought were
| acerations. It was taken care of. It was followed up by
managenent, and, as Dr. Schmtt testified, it could have been
wire brush marks, but again, this is on another unit involving
different animals, different handlers, different period of tine.

They made reference to Fahrenbruck's e-mail about Troy
Met zl er and the hotshot. A hotshot is a standard device for
herding livestock. [It's not conpany policy to use it as a
routi ne manner, nethod of handling el ephants. 1It's not used
that way. M. Metzler testified that it's only used in a
situation where there's a potential physical safety issue, and
he had an antsy, young el ephant who wasn't used to being on the
road, and as he testified, there were a ot of crowds, a |lot of
activists. He was a little concerned about that. It was an
extra bit of security that he needed to get her attention.
There's no evidence of use of a hotshot on an el ephant causes an
injury, causes any kind of wound, in any way harns the aninal,
and as he testified, he shocked hinself with it and it's not any
nore irritating than an insect bite.

They refer to the Tulsa incident involving the
el ephant's baby and Banko. This was testified to by Archelle
Hunl ey, Robert Tom both of whom have serious problens with
credibility, both of whom were orchestrated by PETA in their
affidavits and their participation. They' re not credible

W tnesses. They had axes to grind agai nst the conpany.
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Archelle Hunley testified she quit because she couldn't take the
ani mal abuse, testified that she conplained all the tine, and

t hen when she goes back to see the Red Unit in Kentucky after
she does quit her job, she goes back with a secret video canera
to try to get evidence and nmanages to generate a treasure trove
of inmpeachnment materials. She ends up telling the dog trainer
she quit the circus because her daughter needed an operation.
The people that she said were just terrible people to her that
she was afraid of, Sacha Houck, Jimy Strickland, she had very
friendly conversations with, and if she was such a conpl ai ner,
then why did they |let her back in? They wel coned her back with
open arnms. Carrie Coleman actually said we |love you. Archelle
Hunl ey has no credibility. Robert Tom has no credibility. He
was term nated for animal abuse. He disputes that, but he
signed a docunent. He recognized his signature. He was
counsel ed for being late by Carrie Col eman. She wote the
docunent. She didn't falsify anybody's record. This incident
in Tulsa involved two el ephants, as Sacha Houck testified to,
that got into an altercation. They were broken up by the

handl ers with bull hooks. They were put on the boards and
tethered and were put through commands to cal mthem down, which
is the standard way you diffuse a situation like that. There
was bl ood because they got into a fight. |It's that sinple. One
of themgored the other one. So that is not again evidence of

any kind of pattern and practice.
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Then we had to go through the deceased el ephants, and
| don't know what this was about other than to nake this conpany
relive these tragedies. None of this has to do with bull hooks,
none of this has to do with tethers. Kenny died of a
gastrointestinal problemthat Dr. Schmtt thinks may have been
el ephant herpes. It was precipitous. He wasn't nade to
perform There's so nuch fol klore around that | could spend an
hour tal ki ng about Kenny. Kenny was an el ephant that they
| oved. He was showi ng synptons. Instead of separating himfrom
his sisters during the performance, they took himout to the
side of the ring so he could watch because they were worried
that he would freak out if he was taken away fromthem He goes
back, he dies. It was very sudden. It wasn't against a vet's
advice. It was a collective decision about what was best for
t hat el ephant.

Benjamn, the tape speaks for itself, Judge, and |
t hi nk hopeful |y having played that tape in this courtroomwe're
not going to hear about how Feld Entertai nment beat Benjamn to
death with a bull hook. It speaks for itself. [It's a tragedy.

Ri ccardo, Gary Jacobson had troubl e tal king about
Ri ccardo. Riccardo slipped off a tub. He had sone kind of
congenital problem W don't know whether he broke his |egs
when he fell or whether his | egs broke and he fell. W don't
know. To this day we don't know, but he fell off a tub. He

wasn't being trained to do circus tricks. He was with the two
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peopl e who | oved himand he was playing on a pedestal that he
had played on and gotten on to countless tines before.

And Bertha was an el ephant who |ived ei ght days
because she had intestines that essentially were tied in a knot
and they tried to save her life and couldn't and she had to be
eut hani zed.

Then we have another -- | guess part of this is Dr.
Ensley's youth novenent. | call it the youth novenent of foot
problens, trying to create the inference that all these issues
in these old el ephants are sonehow repeating thensel ves in young
el ephants. There's no evidence of that. Dr. Schmtt testified
that the kinds of conditions that those el ephants all have that
he identified on the record are sinply growi ng pai ns and what
you woul d naturally expect active elephants to get. Sone of
t hese issues had nothing to do with hard surfaces and have
everything to do with things like tuberculosis treatnment, so al
this is episodic, fragnentary, and renote in tinme, and we don't
think it tends to prove anything, much less does it tend to show
any kind of routine practice of abuse. This stuff spans, as you
can see from Gunther Cebel -WIIlians, twenty years or nore, and
this is it, this is their pattern and practice case.

Tom Rider. There was sone, | guess, discussion
bet ween your Honor and Ms. Meyer about Tom Rider in her part of
the argunent. Tom Rider | think is a wtness who's not to be

believed. It's that sinple. Wy is, you know, who knows, but
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this guy was inpeached in this case on nultiple grounds, not
just whether he had a right odoneter reading on his van. Every
single thing that he purported to testify about, he had said
something in an earlier context that was different, either under
oath, to a college audience, in witing, in a newscast. There
was not hing he could get straight. He couldn't even tell us
what was the story on how | ong the el ephants were chained. He
couldn't get that straight, and this insinuation that it was his
constant environnment of nothing but hooking and hitting and
constitute abuse of these elephants is refuted by the very

vi deot apes that we played in this courtroom W played

vi deot ape of the so-called olive oil bath, which was taken in
the D.C. Arnory in 1999 in which all of the alleged abusers are
standi ng around giving this el ephant, which turned out to be
Susan, although he couldn't say that, he couldn't tell. The
only elephant | think in North America, Asian elephant with a
sway back, and he couldn't renenber that it was Susan. Well,
they were giving Susan an olive oil bath. Al the people:
Peterson, Pettegrew, Harned, all these horrible el ephant abusers
were giving that elephant an olive oil bath. Tom R der was
participating in it. There were no bullhooks in sight. The

el ephants weren't tethered. It was inside. 1999. Everything
was in an electric pen. There was no swaying. One el ephant
swayed, an el ephant he had trouble renmenbering. It turned out

to be Zina, he turned out to be right, but he had to struggle to

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 1:03-cv-02006-EGS Document 524 Filed 04/14/09 Page 75 of 148

75

pick her out. He couldn't tell by looking at the film That is
not systematic daily abuse, and that filmwas made before this
lawsuit was filed, so where's the notive to falsify?

W showed you the filmof M. Chipperfield and M.
Raffo, which were in evidence as Defendant's Exhibits 24A and B
in rehearsal in 1997, in winter quarters of 1997. The film

itself is Entitled Behind the Scenes, so this is the behind the

scenes that they say is so horrible. And you saw Chipperfield
had a whip and he had a bull hook in one hand, both of themin
t he sane hand, never touched, you know, touched the el ephants,
except one tine. That whole thing, that exercise routine was
done by voice command. There was a |ong nount, and at the end
of it they got apples.

And you saw Daniel Raffo working with Benjamn and
Shirley. Again, use of the guide in the appropriate way. He
al so had a food pouch. Those two filns were nade three years
before this lawsuit was filed. They were nade a year before the
first 60-day notice in this case went out. So where was the
nmotive to falsify? That shows what happened. That conpletely
undermnes his portrayal of what went on on the Blue Unit in
1997 and 1999. And they've tried. |It's interesting, we don't
need to bring in fifteen people to prove that Tom R der used a
bul | hook. Tom Ri der had a bul | hook when he was with R ngling
Brothers. Al the barnmen had bul | hooks. Now, the barnnen

weren't handlers, but the rule was that if you got near that
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el ephant, you had to have a bul |l hook even if the el ephant is on
chains. |If she needs to get over and she doesn't respond to the
voi ce command, you need to use the hook to put her over. That's
why he had it. That's why he carried it on his wheel barrow.

And this whole thing about how he never had one at Ringling
Brothers and only had one when we went to Europe doesn't nake
any sense, because his testinony is he had a noral objection to
t he bul | hook when he first cane to Ringling Brothers. If you
believe his testinony, he told G aham Chi pperfield the first
week of work | don't need a bullhook, |I'm against them | don't
need to use one. So he just turned around and started using one
with Daniel Raffo? | don't think so. | think sonmeone with the
nmoral objection to the bull hook woul d not have taken the Raffo

j ob, would have quit the Ringling job and then woul d have gone
to see Katherine Meyer, but no, he goes to Europe with one of
the very people that he now tells you abused these el ephants
terribly, hooked and hit themall the time, and again, the
picture says it all, you know. He's standing there on the docks
in South Carolina, and that's the el ephant N na, and he's got a
bul | hook and he's doing the sane thing that these expert

wi tnesses for the plaintiffs have said is a taking, because he's
touching the animal wth the bullhook. And as it turned out,

M. Raffo said it was inappropriate because Tom Ri der shoul dn't
have been doing that, so not only is it clear he used one, he

was using it inappropriately. It wasn't his job to guide the
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animal . He shouldn't have been doing that.

| think it was pretty clear when we went through the
concept of M. Rider's attachnment to these aninals, that that
testi nony was not believable. He could not nane the animals
when he was asked to do so under oath. He left Zina out of his
first deposition when his own |awer asked him He answered an
Interrogatory in 2004 that left out NNna. Every tine he's had
to nane them and you saw all the video from his deposition,
he's had to struggle to do it, either because he doesn't know
who they are or he had to nenorize the nanmes for purposes of
this case. He can't do it. He's never given us any kind of
description of their characteristics that can't be easily found
on either CITES permts or other publicly available stuff. He's
never given us any kind of inside scoop on one of these
el ephants that only sonmebody who has a personal attachnment woul d
know. Daniel Raffo didn't observe him having any kind of
relationship with these el ephants, both in the United States and
Europe. The telling thing, the thing that's nost telling, is,
in his deposition twce, and then on a tape in a lecture in
I[I'linois in 2002, he admtted that the real reason he stayed at
Ringling and the real reason he went to Europe was because of
the three Chipperfield el ephants, not the R ngling el ephants,
the three Chipperfield elephants, so not only is the attachnent
not believable, who's he attached to, which el ephants is he

attached to?
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| put this together |ast night, Judge, at about one
o'clock in the norning, and | realized as | was hearing the
other side today that it's now out of date. Because the story
changed actually in their opening statenent. Once this case, it
was all about el ephant abuse, and then for the first tine in the
Rul e 52(c) argunent, we heard, oh, by the way, it could be a
"take" even if there isn't any el ephant abuse. That's the first
tinme we heard that argunent, and now today we hear, well,
actually there are sone uses of the bullhook that we're not
against. Every single witness that they put on the stand from
t hose organi zational plaintiffs have said there's no use for a
bul | hook, so the story changed again. They're supposed to give
this conpany when they bring such a case a 60-day notice letter
that they've treated as sort of a nmakeway procedural requirenent
that has no substance, but the 60-day notice letter, even if you
et themreincorporate all the ones from PAWS that, you know, go
back in tinme, even if we get beyond that, the 60-day notice
letters define the jurisdiction of the Court, because it's not
just giving the defendant notice, which is inportant, it's also
what is the case about, what is the case going to be about.
Vll, inthe early -- in the first notice letters it was the
bul I hook. Chai ning was nenti oned maybe in one sentence, but
they were all worked up about the bullhook. Al right. Then it
grew to include in this case standing on hard, unyielding

surfaces. The first tine we heard that was in this trial. It's
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in none of these notice letters. MNone of them R ding in
railcars. The first tine that becane an issue was in this
trial. They nmade nention of it in the notice letters, but we
didn't hear anything about how this was terrible, no matter what
the conditions are in terns of the bullhook, in terns of chains,
riding in arailcars is a problem That's not in the notice
letters. Hotshots, that's another subject that's not in there.
W had to spend all kinds of tinme hearing about hotshots.
Forced defecation, that's another problem W had testinony
about that, that that's sonme kind of unnatural act, that's a
take. Crcus tricks, again, there's no notice letter that says
anyt hing about circus tricks, but we had to hear testinony about
how that's unnatural, how these el ephants are injured. There's
no evidence of that. There's no evidence that. | nean, Daniel
Raffo testified that in the entire time he's worked with
el ephants, he's never seen an el ephant injured by a | ong nount.
And Brian French testified that they don't just have el ephants
do these tricks, if that's what you want to call them or
behavi ors, wi thout |ooking at the elephant's ability and
determning is this el ephant capable of doing that. Sone of
them are better athletes than others. N cole no |onger does
headstands. They do take a | ook at this. These are designed to
accommodate the aninmals' individual abilities.

Watering, we had to deal with that. There's an

assertion that the fact that these el ephants are watered tw ce a
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day is sone kind of problem It's not. |It's normal husbandry.
They drink once a day in the wild. They're watered twi ce a day.
They're watered in barrels on the unit and in buckets at the CEC
SO you can nonitor what they drink. They don't have water
troughs like cattle and birds. They have, you know, supervised
wat eri ng so you can nonitor intake, and, as M ke Keele
testified, so they don't get it all over inside of the barn and
end up with wet feet and di seases, so they don't, as Carrie
Col eman testified, so they don't get feces init, so it's
supervised watering. |It's a standard, good husbandry practice.
And then we had to hear about tuberculosis. You know,
| think frankly this is irresponsible because the injection of
this into this case is done for nothing nore than to inflane the
prejudice that they think is going to cone by nmentioning a dread
di sease. This rem nds ne of the sane kind of thing that took
pl ace when this country did not know nmuch about H 'V and a | ot of
t hings were cl aimed about that disease that were untrue, and a
| ot of people got hurt as a result, and this is no different.
Tuberculosis is a dread disease. Accusing soneone of having it
when they don't have it is |libelous, per se. Now they can do
that in a courtroom but the fact of it is, this situation is
not sonething unique to Feld Entertainnent. This conpany is
acting responsibly in dealing wth the tubercul osis cases that
they actually have. Dr. Schmtt testified that the trunk wash

is the gold standard and these el ephants have been tested, and
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1 not a single elephant at issue in this case is TB positive.

2 There was a nedical record mstake with respect to Lutzi, whose
3 named was confused wi th Luke, and Susan was treated

4 prophyl actically. Susan has had negative trunk washes for

5 twel ve years, so while it's scientifically true that you can't

6 be absolutely certain that she doesn't have it, twelve years of
7 negative trunk washes is pretty good. That's pretty good, and

8 that's the state-of-the-art. They're doing what they're

9 required to do by law and by standard veterinary practice, and
10 to suggest otherw se is frankly outrageous.

11 As | pointed out, we think the governing standard here
12 is the Animal Welfare Act, and every circus el ephant in the

13 United States is subject to the Animal Welfare Act. And as |

14 poi nted out before, you know, at the end of the day the preanble
15 of that regulation is wordy, but the bottomline take away from
16 that preanble is this, what | just put on that second bull et

17 point: A captive elephant can't be "taken" if the conditions

18 conply with the AWA

19 And that's why it's interesting when Colleen Kinzely
20 saw t he el ephant Ned on YouTube and was worried about his
21 condition, who did she call? She didn't call Fish and Wldlife
22 Service. She called USDA. She called USDA because they're in
23 charge of this and she knows that, and she's a zookeeper and
24 she's been a zookeeper for thirty years. The other people on
25 their side admtted that the concept of "take" has no
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1 application. They've never heard it applied to a captive
2 animal . Gail Laule said that, Colleen Kinsley said that, Caro
3 Buckl ey said that, you call the USDA. And USDA has investi gated
4 and rejected nost, if not all, of the clains nade by the
5 plaintiffs here, and we put that evidence in in the formof our
6 Exhibit 71, Defendant's Exhibit 71A, and you can see by just
7 going right down the letter that are in that exhibit, what
8 happened. Tom Rider's clains were submtted, the sanme clains in
9 that case were submtted to the agency in 2000. That was the
10 result, no violations were docunented. No further action is
11 bei ng taken. C osed.
12 Cow Pal ace video with Metzler and WAl ey, submtted,
13 Cuviello filed a conplaint, there may have been ot her
14 conplaints. There was an investigation. No violation is
15 docunented. Matter closed.
16 A en Euel and Janes Stetchcon, these were two people
17 that were on the Blue Unit in 1998. den Euel was an origina
18 plaintiff in this case who was di sm ssed for sonme reason in
19 August of 2000. No violations were docunented, the matter's
20 bei ng cl osed.
21 Archell e Hunl ey and Robert Tomis clains went in with
22 respect to the Tul sa, Cklahoma incident. Investigation has been
23 officially closed, l|ack of evidence of any violation, and they
24 had affidavits fromthese people, they interviewed these people,
25 t hey had docunents from these people or whatever docunents they
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submtted. They have the same evi dence you have.

The death of the el ephant Benjam n, no violations were
docunent ed, case closed, no further action.

Death of the el ephant Kenny, nmatter was settled, but
also it was very clear R ngling Brothers has never been
adj udi cated to have violated the Animal Wl fare Act for the
regul ati ons and standards issued thereunder.

The weani ng of Doc and Angelica, that was not even an
i nvestigation, but that fact-gathering process was cl osed
admni stratively. No further action is being taken.

Al'l egations against Mark Oiver-Cebel, so this guy not
only got hounded by a prosecutor in California, had to go
through a crimnal trial, the conpany had to deal with a USDA
investigation. Insufficient evidence. The case is deenmed no
viol ation and cl osed.

Santa O ara Humane Society, the sanme phot ographs that
| showed you in connection with the fly bite that are in
evidence in this case through Lanette WIllians were shown in a
conplaint to the USDA by that sanme person or her coll eagues,

i nvestigation closed due to insufficient evidence.

So the question is, has the USDA gotten it wong or
have the plaintiffs gotten it wong?

State and | ocal authorities, it's the sane thing. W
put in the state and |ocal inspection reports. They've never

found a violation of state or |ocal |aw based on the guide or
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tet hers.

The Washi ngton Humane Society wote a conpl ai nt
letter. The Washi ngton Humane Society has no police powers to
do anything. That's their point of view That was M. Paris
Condol a's point of view, but he's got no police power so it
doesn't matter.

Now, this is an interesting subject because unlike
virtually anybody else, well, unlike any other plaintiff, the
ASPCA actually has the ability to enforce New York state anti -
cruelty laws, and we went through that with Ms. Wi sberg in her
testinmony. They're enpowered to enforce an animal cruelty |aw
that on its face, Section 26 of the Agricultural and Markets
Law, prohibits, if they think so, prohibits the very conduct
that they're challenging in this case. They have jurisdiction
over these Asian elephants any tine they're in New York. |If
they think they're being handl ed cruelly, they can arrest them
they can arrest the circus. They've inspected the Blue Unit and
the Red Unit many tinmes, and they did this all the way through
the late 1990s and into the 2000 tine frane and never found any
violations with respect to the el ephants, and | want to refer
the Court specifically to Defendant's Exhibit 7, which was the
| ast report in that -- do you have a page nunber? This was the
| ast report that they did in March of 2002 where the humane | aw
enforcenment officer, mnd you this is a person who's a police

officer, who's got the power to arrest people, who carries a
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firearm who can get a warrant, was told check the el ephants.

Go to Madi son Square Garden and check the el ephants. This was a
Ringling Blue show. That person did that. He found all the
animal s were secure, bright, secure, bright, clear, no injuries
found on any elephants. At this tinme I'mclosing out this case
as unfounded. And the only coneback they could do with M.

Wi sberg was to suggest that these people are inconpetent or

t hese people don't have the resources to understand injuries on
an el ephant, which isn't believabl e because the sane group of
their colleagues did the sanme thing in California through
Lanette WIllianms and Franco. A police officer and a | oca

humane officer went out and inspected the Red Unit el ephants,

got up close and personal. They photographed thensel ves
touching the animal showi ng the so-called wounds. There's

absol utely no reason why these people couldn't do the sane thing
if they really believe their own case, and this is powerful

evi dence that the | aw enforcenment arm of the ASPCA does not
believe that, and of course conveniently when we showed this to
Ms. Weisberg at a deposition in 2005, the inspections stopped.
They haven't done them since then. And, you know, by the way,
failed to save the relevant inspection reports, which | think we
went over pretty clearly. These were docunents that should have
been saved. They weren't saved. They didn't start saving them
until they got our docunent requests in March of 2004.

But in addition to this, we had the Kathy Travers
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letter which 1'd like to show you, Defendant's Exhibit 31, which
came in wthout objection, where a person known to Ms. Wi sberg
as being an enpl oyee of the ASPCA went to the CEC and wote this
letter after she saw what was goi ng on down there and appl auded
the conpany for the "magnificent job you are doing at the new

el ephant breeding facility. |'mvery inpressed by the

prof essi onal and extrenely humane conditions that | found on ny
recent visit. | was also very nmuch inpressed by your dedicated
staff who obviously eat, drink and sleep el ephants.” And the
best that they could do is suggest that this woman stole their
stationery and sent this letter without their authorization.

At the end of the day, your Honor, | think the way
this shakes out, and | nade this point in the 52(c) argunent, is
that they're trying to create a standard here that you can't
conply with that changes daily and that you don't know until the
judge issues an order what the result is going to be. This is
not sonething that has due process. The rules have to be --
they have to give the regulated entity fair notice. |It's often
expressed a void for vagueness doctrine, lack of fair notice,
but there's a due process issue that goes with any statute or
regulation that's applied to a regulated party, and | think the
second question says it all. How can sonething end up being
illegal that is no where nentioned in the law and its
| egislative history. |If Congress really thought circus

el ephants were bad, Congress could have outl awed the circus
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el ephants. They have the power under the commerce clause of the
United States to do that. It would be unchal |l engeable. They
didn"t. They didn't. |If plaintiffs thenselves don't know what
the standard is, then how are we supposed to know what it is?

It's not an el ephant class action. |It's an action to
remedy Tom Rider's aesthetic injury, if there is one, but if you
can't get into court because you don't have standing, then what
do you do? You hire sonebody to be your plaintiff, and that's
what happened here.

W don't think, and I don't know that | have a case
that says it, but it's our position that Article 111
jurisdiction is not for sale, and that's exactly what happened
here. You know, there is no organizational standing, period.
And I'Il get into that in a mnute, but your Honor determ ned

that in 2001, and the | aw has not changed and Havens Realty and

Span don't change any of that. There is no informationa
injury. There is no standing. They need this guy because
that's the only way that they can get this philosophical debate
in this courtroom

So how did this work? The evidence is clear. Daniel
Raffo testified that Tom R der canme to him and borrowed $200,
and the next day was gone. The next day he was gone. And what
happened right before he left, he was talking to two people with
an English accent who Raffo thought it was kind of curious, why

are they seeking a job with me, why are they talking to Tom
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Rider? So Tom R der goes from Germany to London, and from t hat
poi nt on, March of 2000 until today, he's been on the ani nmal
rights payroll, seamess, without interruption. There's never
been a point in tine in the last nine years where he hasn't been
totally dependent on the plaintiffs, the law firmthat paid him
or the 501(c)(3) organization that the law firmruns for his
livelihood. Every once in a while another animal rights group
that we can't apparently know the identity of chips in, but
those entities have been the primary source of his paynent, his
paynents for the last nine years. And they call them grants and
they made this conparison that sonehow what they're doing with
himis the same as what is going on with Dennis Schmtt. Dennis
Schmtt is a world-reknowned veterinarian who is a ful
prof essor or a tenured professor at Mssouri State University.
Grants are nmade to his institution and go through the nornal
process. Dennis Schmtt is not having stuffed funnel ed through
a 501(3)(c)(3) run by his lawers. Dennis Schmtt never nade a
fal se interrogatory answer about whether he got paid. Dennis
Schm tt has never conceal ed any of the information about his
paynents. Tom Rider has. And the plaintiffs in this case have
done the sane thing.

If | could pull up 48A. Take off that first part.

This is an exhibit that canme in w thout objection,
Def endant's Exhibit 48A, that sunmarizes the paynents that have

been made, and you can tell from 2000 on there's been a constant
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source from PAW5, fromthe Animal Welfare Institute, from Meyer,
Gitzenstein & Cystal, fromthe WIldlife Advocacy Project,
ASPCA. It's varied. Sonetines it's been directly fromthe
plaintiffs, sometines it's been through the law firm but it's
been a consistent stream of paynents. As of the tine this
exhibit was prepared, it was $165,000. Tom Rider testified in
his cross-examnation it was twenty-five thousand for 2008, so
now we know it's roughly $195,000. |If they're so proud of this,
if this isn't a problem then why do they go to such pains to
conceal it? And there's a lot of cross-examnation with

Wei sberg, Marcarian, and Liss about how all the pains that they
took to conply with the Court's order and that there was an
evidentiary hearing wth Judge Facciola and that they were
deened in conpliance with your Honor's order, and all that's
true, but that's all beside the point. The conceal nent was the
period of time between the tine we asked about this and the tine
your Honor ruled that it be produced in August of '07. That's
the relevant period of tine, and it's interesting, they
introduced an e-nail yesterday or the day before yesterday,
which is Plaintiffs' Exhibit 197 -- if you could bring that

up -- which was an e-nmail. It was an e-nmail stream but the
basic point of this e-mail was that in May of 2002 Feld

Entertai nnent had know edge that Tom Ri der's expenses to sone
extent were being reinbursed by ASPCA so that we should have

known about this scheme. Now, true enough, the conpany did know
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about this. They knew about this e-nmail. That's why the
guestions were asked. That's why the Interrogatories were
propounded, but the answers that we got back in 2004, Tom R der
says, |'ve received no such conpensation. That was the answer.
It was a false answer. He made that answer, you know. At the
tinme he signed it, he'd already been paid several thousand
dollars by PAWS5, by WAP, by Meyer, Gitzenstein & Crystal, the
| awyers who represent himin this case. One of them signed that
interrogatory answer. It was a false statenent. And the other
plaintiffs said nothing in their interrogatory answers about
paynments to Tom Rider. Nothing. Zero. Cathy Liss testified
that, well, | thought it was about -- | didn't know you were
aski ng about indirect paynents. | thought it was just direct
paynents. The problemw th that is that checks that she wote
to WAP on the neno line said, "For Tom R der." Mark Arian had a
sinmpler spin on his. | didn't think you were tal king about
direct paynents. Well, they hid the ball, they hid the ball,
and in the ASPCA deposition in '05, which was the |ast one that
was taken, that's when the information cane out finally that
there was sone kind of paynment going on between ASPCA and Tom
Rider, and then the | awers discovered this entity called the
Wl dlife Advocacy Project, which up until that point had been
unknown, so what do they do? They subpoenaed WAP. They
subpoenaed WAP to get the records on the paynents to Tom Ri der,

because it becane clear in that discovery that sone of the
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paynents had been made directly to himbut sone had al so gone

t hrough WAP, and it was at that sanme point in tinme when that
subpoena was issued, August of 2005, when WAP started to
generate letters to Tom Rider that said Dear Tom thank you for
your work. Here's your grant. Dear Tom here's your grant for
work in St. Louis, Mssouri. The only problemis that Tom R der
wasn't in St. Louis, Mssouri. Al right? So this was an
attenpt to nake these paynents | ook |egitimte when they
weren't. This was an attenpt to make this | ook sonething other
than what it really is, which is paying sonebody to be your
plaintiff and payi ng sonebody to be the witness, and | would
submt that the reason it was concealed is because they didn't
want the public to know. You know, the sinple thing would have
been to make Tom Ri der an enpl oyee of ASPCA, bring himin, give
himan animal cops uniform deputize him The problemw th that
is then he's associated with ASCPA, so then | guess worried
they'd be attacked just like they attacked all ny clients’

enpl oyees. Well, they work for Feld Entertai nnent so you

shoul dn't believe anything they say. That's what they're trying
to avoid. Let's put himout there as this independent voice for
animal welfare. Let's create this facade that he's this

i ndependent spokesman when all he is really is a paid

pl aceholder. That's all it really is. W not only had the
letters that go to him the |ledgers that were entered nade it

| ook |ike he was actually doing nedia work in these various

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 1:03-cv-02006-EGS Document 524 Filed 04/14/09 Page 92 of 148 92

pl aces when nost of the tine he wasn't. Mst of the tine he was
in one place nmaking nedia calls on a cell phone from his van,

but this elaborate thing was set up to nmake it | ook sonething
other than what it was. | think the evidence clearly shows
that. And this nedia work which we hear about, they put all the
media work that Rider did in Plaintiffs' Exhibit 94A and B
consisting of videos and print nedia stuff. |[If you go through
that, and we will with our proposed findings, there are great
gaps of time in there where he's doing nothing. In fact, in one
period of tinme it goes nine nonths, nine nonths, wth nothing,
no stories, nothing, but the noney continued to flow in an
uninterrupted stream The noney continued to flow.

Which leads ne to what | want to end with, your Honor,
and that is, there's no standing to sue in this case, and we
went over this in the Rule 52(c) argunment. Your Honor is
absolutely right, the whole thing rides on TomR der. He's got
to prove under the law of this case an enotional attachnent to
t hese el ephants, and that he suffers froman aesthetic injury,
and | don't think he can prove the attachnent. | don't think
the testinony is believable, and | also don't think he
suffers -- | don't think the testinony that he's suffered an
aesthetic injury is believable. Everything he's done is totally
contrary to that. He's photographed hol ding a bull hook. He
tells the DDC. Circuit | can't bear to go see them yet he goes

and makes vi deotapes. None of that is to be believed. But at
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the end of the day, even if that all were to be credited, even
if sonmehow that were to be believed, the Court can't address his
purported injury because these el ephants are at the CEC and on
the Blue Unit. If they get what they want, and I'Il deal wth
that at the very end, and injunction that bans the bull hook and
chains, the Blue Unit elephants are going to the CEC, and none
of these elephants is ever going back out on the road because by
their own expert testinony, it's not safe to do it. You can't
handl e an el ephant in free contact wthout a guide or tethers,
so they're going to be at the CEC. He's never going to see them
again. And the DC. Grcuit nmade it clear, his injury is not
that sone el ephants got TB or that sone el ephants got a hook
scar. Hs injury is his ability to see these animals. The
aesthetic injury was what Tom R der was able to perceive, so the
remedy has to go to that, and if he can't see them there's
nothing the Court can do to renedy it. And that's why we al so
think the case is noot for the sane reasons.

W don't think the organi zational plaintiffs have

standing to sue. | thought they were actually going to
di sappear, but | guess they weren't, so they're still riding on
APl . APl's got no informational injury. | don't care how many

gymastics and how many tinmes they say it, Havens Realty and

Span do not support the claim They haven't cited a single case
in which the defendant -- that did not involve a defendant that

owed information of sonme kind to the plaintiff. In Haven's
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Realty it was information about housing availability under the
Fair Housing Act. In Span it was discrimnatory adverti sing,
steering people away from apartnent buil dings on racial grounds.
Those are informational obligations the defendant had. It
wasn't sonme broad if |I'mgoing to spend noney on sonet hing and
I"'minterested in sonething, then I've got an injury to ny
program That's not what those cases say. |In fact, both of

t hose cases say that's where you draw the line. 1t's these
general i zed gri evances where soneone wants to conme into court
and wage a policy debate about an abstract question. You don't
get to do that, and | don't care how nuch noney you're spending
onit. You have to tie it to an obligation that the defendant
has to give you information, and there's nothing in the
Endangered Species Act that obligates Feld Entertai nnent to give
APl any information. They've sued under Section IX as a
"taking" provision. There's nothing in there about information.
What they want you to do is order Feld to go do a permt in
which they say information will flow fromthat, but right now
that's the cart before the horse. |In order to invoke your
Honor's Article Ill jurisdiction, they have to have an injury in
fact already. They can't predicate it on sonething yet to
happen with an order yet to be issued, which is what that's
about. If you, you know, their theory is if you say it's a
"take," Feld wll have to go get a permt and this proceedi ng

will take place and we'll get information. |It's classic
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nonredressability. |It's classic |lack of causation. Eastern
Kentucky Wl fare Ri ghts Organi zation versus Sinon. [t was
decided when | was in |law school. It nmakes it very clear when

the renmedy sought depends on the actions of a third party not
before the Court, there's no standing to sue. That's exactly
what's going on here. And also, there's no guarantee that even
if you ordered, even if you said this is all a taking, that
there ever would be a permt proceeding. Feld Entertainnent
m ght decide not to do the circus anynore with Pre-Act el ephants
and do it all with captive-bred wildlife, so it is not going to
follow like the sun rises that this is ever going to happen, but
that has to be there; otherwise, there's not standing to sue.
And in the final point, which is really kind of
interesting, is that seriously, what information is left that
they don't have on our el ephants? N cole Piquette couldn't
articulate that. She said, well, we'd really Iike to know how
you use a bull hook. Were has she been? Hasn't she been at
this trial? W'dreally like nore information about your
handl ers. Were have you been? For crying out |oud, we've
given you all that in discovery. It's ridiculous. Then they
say well, under Section 10(c) we mght get a regulatory anal ysis
of the Fish and WIldlife Service about why this is enhancing the
propagation of survival and blah, blah, blah. That's sonething
Fish and Wldlife does. That's not sonething Feld Entertainnment

has any control over. And their own case, Carey versus Hall
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says that. Very unlikely. That judge didn't rule on that, but
he said if he was asked to do it, | find no standi ng based on a
10(c) argunent because that's sonething totally in the contro
of Fish and WIldlife, and that case again, different than this
one, that's against the governnent, that's against the party
that owes the obligation to give the information. |It's not a
private party that owes no such obligation.

And your Honor, | appreciate your indulgence. | don't
know how rmuch tine |'ve got left, but --

THE COURT: | think you're out of tine.

MR. SIMPSON: But |'m al nost done.

THE COURT: Maybe a few mnutes. | asked a few
guestions, not many, but | asked a few questions. Go ahead.

MR SIMPSON: |1'd like to go back and actually end
where you started with counsel for plaintiffs about what it is
they want, and | think it was pretty clear fromthat

back-and-forth that they can't figure out what they want. Their

pl eadings are clear. | nean, the conplaint says ban the
bul | hook and ban the chains. It's very clear, but now they' ve
back-pedal ed. | think that whole thing shows you, though, is
that this is -- these kind of things about is it okay for vet

care, or is it okay that elephants be chained ten hours a day or
six hours a day, or get off the train and get back on the train,
these are not really issues well-suited for adjudication in an

injunction action. Wat this is is a rul e-maki ng proceedi ng.
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That's what this suggests. Now what they want to do is have you
order ny client to go get a permt, but that's different. You
know, ny client's not violating the law. R ght now there's
not hi ng on any books anywhere in any case, or CFR provision,
statutory provision of the United States or anywhere el se that
says what's going on now is a taking. They want you to order
that it be a taking, but right nowall it is is what they say it
is. That's not the law. That's not a |egal requirenent.

They' re unhappy apparently with the concept that Fish and
Wldlife decided the way to run this thing, this program wth
captive Asian elephants is to ook to the USDA under the Aninmal
Wel fare Act, but that's sonething they should take up with Fish
and Wldlife. |If they think use of the bull hook should be

regul ated, I'mnot sure how that woul d ever happen, they think
chai ns shoul d be regul ated, or transportation, that's sonething
that ought to be the subject of a petition for ruling under the
Adm ni strative Procedure Act. It's a well-defined renedy. They
could do that. They could al so sue the agency, both agencies,
Fish and Wldlife and the Departnent of Agriculture, under
Section VI1 of the ESA, which requires that all federal

prograns, all federal agencies admnister their prograns in a
way that preserves the species, and if we believe their

rhetoric, that's not happeni ng because USDA is not doing its job
and Fish and Wldlife is asleep at the switch, whatever the

problemis, that's the renedy, is a Section VII case or an APA
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request for rule-making, but what it's not, what you don't do is
pick off a defendant |like Feld Entertainnent that's done nothing
nmore than conply with existing |law and be inspected relentlessly
by USDA and found in conpliance because there's nothing we can
do. W can't change the law. M client can't create a
regulation for them M client can't pass an Act of Congress.
Those are renedi es they should pursue, but that's not what this
case is about. That's not what this case should be about.

THE COURT: Al right. Thank you.

Al right, counsel. | can give you a few m nutes.

|"msorry. Had you finished?

MR. SIMPSON: |'mfinished.

THE COURT: Thank you very much, counsel.

M5. MEYER: How nuch tinme do | have, your Honor?

THE COURT: | can give you fifteen mnutes. |Is that
enough tine?

M5. MEYER: | think so.

THE COURT: Wiat about that |ast point, why don't you
petition, if you believe that the law is clear that indeed Fish
and WIldlife Service has sone oversight responsibility, why
don't you petition the agency to pronmulgate a rule to regul ate
these activities that you conplain of? Do you agree that you

could do that?

REBUTTAL
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M5. MEYER: Could we do that? Well, we think they're
al ready regul ated because there's already a "take" prohibition
in the statute and "take" is defined by the Fish and Wldlife
Service regulation, so I'mnot sure exactly ...

THE COURT: So there's no need for a rule?

M5. MEYER: No. That's why we're here. W have a
citizens' suit provision under the statute, and we're allowed to
use that citizens' suit provision to seek relief fromthis Court
for violations against a violator, directly against a violator,
for violating Section I X, and that's why we're here. So we're
not required to do rule-making petitions to get the kind of
relief that we're entitled to if we can prove our case under
Section | X of the ESA, your Honor. That's what a citizens' suit
provi sion is about.

THE COURT: Do you agree or not that's a renedy that's
available to the plaintiffs, to petition for a rule?

M5. MEYER: Well, you can always ask a federal agency
to do anything about a rul e-nmaking petition, of course, yes, but
it doesn't --

THE COURT: Are you suggesting that would be a futile
act?

M5. MEYER: | have no idea if it would be a futile
act, but | do know that under the citizen supervision of the
ESA, we are allowed to cone here and ask this Court for relief

against a violation of the "take" prohibition.
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THE COURT: Defendant's Exhibit 3, what's this? M.

Si npson argued with respect to the significance of that exhibit.
Wiy is that exhibit insignificant, the Fish and Wldlife
| nternational Travel ?

M5. MEYER: | don't know. Was that a CITES permt?
That's a CITES permt, your Honor, that has nothing to do with
-- what it does show is that they know how to go to the Fish and
Wldlife Service and get a permt if they have to get a permt
for something. They have done business wth the Fish and
Wldlife Service under that. That's an international treaty
that governs transportati on of endangered species
i nternationally.

THE COURT: R ght.

MB. MEYER: That's not what this case is about, but
again, it does show that they know how to get a permt if they
want to. It's not that difficult for themto go to the Fish and
Wldlife Service and apply for a permit if they need one.

This due process argunent that they've been naking of
late, | just don't understand it. The statute's been on the
books for a while. W gave themnotice in 1998 about the
vi ol ations and how the statute works and why it applies to this
species. You ruled a year-and-a-half ago that the Pre-Act
el ephants in their possession are not exenpt fromthe "take"
prohi bition of the Endangered Species Act. Wiuere have they been

for the last year-and-a-half? If they wanted to get a permt
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they could have gone to get a permit. That's howit's supposed
to work.

THE COURT: This is all sheer specul ation, but suppose
def endants went to Fish and WIldlife Service and asked for a
permt for the regulation of what you conplain of, what do you
t hi nk woul d happen?

M5. MEYER: W would object to themgetting a permt
based on the practices that we believe go on there. So we would
want to make a record with the Fish and Wldlife Service and
certainly be involved in that process to nake our argunents as
to why we don't think beating el ephants wi th bull hooks and
keepi ng them chained on trains for |long periods of tinme enhances
the survival of the species. They may have sone ot her argunents
that we haven't heard on that score, so we would be involved in
t hat process.

THE COURT: You don't believe the Fish and Wldlife
Service would just reject any requests for a permt as a matter
of | aw?

M5. MEYER: | don't think so. | think they woul d
probably go through the process. That's the way it's supposed
to work. There's an application, certain show ngs have to be
made, the public's involved, and the Fish and Wldlife Service
then has to nmake certain findings that are required by the
statute, so we are perfectly willing to live by that procedure,

but again, we would like to, based on the record that we spent a
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ot of time making here, we would |ike to have the Court make
certain findings as to whether or not the practices we're
conpl ai ni ng about do violate the "take" prohibition, and then if
they do, the next course of action would be, unless they want to
continue to be in violation of the statute, for Feld

Entertai nment to go seek a permt. That's howit's supposed to
wor K.

And again, as | said earlier, your Honor, you know, it
could be -- | don't know how that would play out, but the Fish
and Wldlife Service has authority to inpose certain conditions,
mtigating neasures, etcetera. | don't know how that process
woul d play out, so there's all kinds of possibilities.

THE COURT: Do you have an opinion as to whether Fish
and Wldlife Service has an opinion as to whether or not it has
the authority and the authority to regul ate what you conpl ain
of , use of the bullhook and tethering?

M5. MEYER: | know that the Fish and WIldlife Service
has taken the position on many occasions in witing that the
Endangered Species Act, Section |IX, applies to captive aninals.
That | know, so therefore, if one could denonstrate to the Fish
and Wldlife Service if they found that there was a violation of
t he Endangered Species Act, they could certainly take action
with respect to it. The fact that they haven't done so is
irrelevant. W have a citizen supervision in this statute. As

your Honor knows, agencies nmake deci sions about which cases to
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bring and which cases not to bring all the tinme. 1t has nothing
to do wth the nerits of the case necessarily.

THE COURT: Let nme ask you this: What weight, if any,
shoul d the Court give to, hypothetically speaking, should the
Court give to the view of an agency as to whether it has the
authority to regulate certain conplained-of activity?

M5. MEYER: It depends what their answer is, your
Honor .

THE COURT: In other words, the governnent, and |
shared this thought early on with counsel about sonething | had
done in a public accommbdati ons case sone years ago, where there
was interesting issue raised as to whether or not people were
di scri m nated agai nst because they were not afforded certain
accommodations at an establishnment, and the question becane
whet her or not this establishnent was being a public one
regul ated by the Gvil R ghts Act, etcetera, etcetera, and
whet her or not it was indeed discrimnation. | can recall the
nanme of the defendant but it wouldn't serve any purpose to
mention it. A well-known national operation, and the conpelling
argunents were nmade on both sides of the courtroom The thought
occurred that it was appropriate then to find out fromthe
experts just what the view of the experts was. The Cvil R ghts
Di vision of the Departnent of Justice, they do this every day,
and | essentially did, and | asked them | appointed them as

am cus, what are the objections to serve as am cus, blah, blah,
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bl ah, and then they gave an opinion and the case was resol ved.

| don't recall how. | don't know whether it settled. But |
found the information, the opinion of the governnment to be
persuasive. |'mnot sure whether | -- |I'd have to go back. [|I'm
not sure whether | agreed with it or not, but | found it

i nteresting.

M5. MEYER: | nean, the problem your Honor, would be
that the Fish and Wldlife Service in our viewin order to give
you an expert opinion on that matter would have to sonehow | earn
this whole case. It would have to have the evidence before it
that we have spent a lot of tinme presenting to you --

THE COURT: Right.

M5. MEYER: -- in order to decide whether or not the
practices we're conpl aining about do in fact "take" the Asian
el ephant s.

THE COURT: They couldn't respond to a hypothetical ?

M5. MEYER: | don't think so, your Honor, and as |
say, we're like two ships passing in the night in terns of what
t he hypothetical would be. W have very different views of what
goes on behind the scene at R ngling Brothers.

THE COURT: Suppose | gave you the opportunity to
craft a hypothetical and propose it at least to the Court, gave
bot h sides, suppose | asked the Departnent of Justice to
articulate, and I'mnot saying I will, I"'mjust interested in

what your response would be. | neant to ask M. Sinpson that as
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well. 1'mnot saying |"'mgoing to do that. |'mjust asking.

M5. MEYER: Right, right. Again, your Honor, | guess
if the hypothetical could be |ong enough to enconpass all of the
evi dence that we have put on in this case that we think shows
that there's a "take" going on, you know, under that scenari o,
it mght nake sone sense for you to get the views of the Fish
and Wldlife Service. O course, the real way to get the views
of the Fish and Wldlife Service is for Feld Entertainnent to
apply for a permt. They'll get the views really quickly that
way. That's how it's supposed to work. Assum ng you agree with
us there's sone "take" going on here. So that's why we're
saying the first step is we think we've shown there are
practices here that constitute woundi ng, harm ng, and harassing
t he Asian el ephants.

The next step would be if you agree with us, for Feld
Entertainnment, if it wants to, to apply for a Section X permt,
and then the whol e process cones into play, including the
expertise of the agency, which would then get a huge record that
woul d be nmade both by Feld Entertai nnent and by us and hopefully
ot her nmenbers of the public, and the expert agency would bring
its expertise to bear on whether or not under Section X of the
ESA Feld Entertainnent is entitled to a enhancenent permt.
That's how it's supposed to work.

THE COURT: | gave you fifteen mnutes and then used

up the time with ny own hypothetical .
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1 Go ahead.

2 M5. MEYER: | don't have ny little m crophone on here.
3 THE COURT: Before | forget, | understand that both

4 sides have net with Carol, both sides have signed off on the

5 evidentiary record; is that correct?

6 MR. SIMPSON: That's correct, your Honor.

7 THE COURT: Al right, that's fine.

8 One thing, it's very inportant, | want to nmake sure |
9 | ook at every video deposition, every filmfootage that |'ve not
10 | ooked at, so, and you don't have to do it today but tonorrow,
11 pl ease give ne either -- it would be great if you give nme one
12 subm ssion, | want to make sure | don't overl ook anything in

13 this case, so just wite out the exhibits that | have an

14 obligation to take a look at. One subm ssion would be better as
15 opposed to getting two separate subm ssions.

16 MR. SIMPSON: So you nean depositions that were just
17 handed in?

18 THE COURT: That were just handed in. | just want to
19 make sure | | ook at everything and video, | ook at whatever
20 videos | have to, and read whatever depositions | have to. |
21 don't want to go this far and overl ook sonething inportant. A
22 | ot of evidence was received by consent the other day. | just
23 want to nmake sure | | ook at everything, so just one subm ssion.
24 You don't have to do it today. Maybe tonorrow.
25 M5. SANERIB: Can | ask one very quick question? You
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have a provision in your final pretrial order for both parties
submtting all the exhibits that were admtted into evidence,
both electronically and in paper form and | just wanted to make
sure that A you still want that, and B, if you do, by when?

THE COURT: | can't imagine why | wouldn't want it.
That's a legitimte question. You have everything. Everything
is on everyone's |laptop now, so that shouldn't be a problemto
give it to ne electronically. Do | need it in paper fornf?
That's a very good question, counsel. Let ne think about that
over the evening. | don't want to over-burden anyone.
Sonetines it's easier to just take paper hone, but then |I can
take a |aptop hone as well. [|'ll issue a mnute order tonorrow.
Thank you for rem nding ne of that.

M5. SANERI B: Thank you.

THE COURT: One other question -- | don't want to use
up your time -- the Dr. Ensley question, and nmaybe it's to your
| aw partner, you didn't raise that objection again with respect
to the scope of Dr. Schmtt's testinony. |Is there still an
obj ection? There were objections made about the scope, about
the plaintiffs not being on notice, etcetera, etcetera, then
it's significant, and | thought about this, significant you
didn't call your doctor to rebut. | just wanted to make sure,
there's still an objection out there, or not?

MR. QLI TZENSTEI N:  Your Honor, | don't believe that,

given the nature of the exam nation that took place, it seens to
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be | argely a noni ssue.

THE COURT: In other words, he didn't lay a glove on
you?

MR. GLI TZENSTEIN. Well, 1'Il leave that for your
Honor to assess.

THE COURT: | sense that from your point of view, I
sense that because you didn't call your doctor to rebut, and the
evi dence was not that extensive about his review of Dr. Ensley's
t esti nony.

MR. QLI TZENSTEIN: That's correct, your Honor. M
sense of it is that --

THE COURT: You just didn't resolve? | know that --

MR. GLI TZENSTEIN:  Your Honor, | think this may be
sonet hing that we can take a | ook at when we're addressing again
all the Daubert issues. M sense of it was it got to be largely
a noni ssue because there was not nuch discussion of the nedical
records review when Dr. Schmtt actually ended up testifying.

THE COURT: | concluded as nmuch since you did not
raise that again. |It's fair enough. You can raise it at the
Daubert stage.

MR. QLI TZENSTEI N:  Thank you, your Honor.

THE COURT: Now you're out of tine.

M5. MEYER: |'Il have to talk really fast.

MR. GLI TZENSTEIN: You get me in trouble, your Honor.

M5. MEYER: Just a few things.

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 1:03-cv-02006-EGS Document 524 Filed 04/14/09 Page 109 of 148 109

THE COURT: Plus you're going to get another
opportunity to nake sone other comments, but if you have
sonet hi ng conpel i ng.

M5. MEYER: That's true. On that basis, let nme cut it
down, your Honor.

| do want to nention that the defendant seened to
stress the point that the plaintiffs have no proof of how the
el ephants are actually trained at Ringling Brothers. O course
we had several expert w tnesses, Carol Buckley, Colleen Kinsley,
Gail Laule, who all said based on their expertise in the captive
el ephant training world they can tell by the way the handl ers
interact with those el ephants and the way the el ephants respond
to the bull hook, that they've been trained to fear that
bul | hook.

And the second point | want to nake on that --

THE COURT: There was testinony about the
antici pation, what they thought, just the presence of --

M5. MEYER: Right. Yes, yes.

THE COURT: -- the sight of the bull hook.

M5. MEYER: Yes. That's how they're trained, is with
fear and intimdation wth the bull hook.

And | want to add to that that Gary Jacobson testified
the other day that he would never |et anyone cone and watch an
actual training session of a young el ephant at Ringling

Brothers. He won't even let the P.R departnent of Feld
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Entertai nment cone down there. You said, Wiy not? He said,
Because in this fuzzy world of born free, people wouldn't
understand if they saw what went on. So enough said on that
poi nt .

Feld Entertainnent's |awer said that Ben Hart never
said what's wong with chaining on the train. Al of our
experts said what's wong with it: the elephants can't nove,
they can't turn around, they can't socialize. They're
incredibly intelligent animals. Ben Hart said they have one of
the |l argest brains of any mammal on the planet earth. They al
tal ked about chaining an animal on a train for many, many hours
is incredibly detrinental to their well-being for all of those
reasons.

The notion that M. Sinpson is now floating that the
whol e concept of getting on a train for a long train line and
bei ng put in chains sonehow sinul ates these el ephants. | didn't
hear any expert testinony on that, and that just flies in the
face of all of the expert testinony that we did hear, your
Honor .

The notion that the circus operates in a fish bow,
we've heard plenty of evidence that Feld Entertai nnent is very
careful about what the public can see. Their own w tnesses
testified, M. Metzler, the public is not allowed in the barn.
They're not allowed at the CEC, they're not allowed at

Wlliston. W don't let themfilmthe training sessions. W
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don't let them cone back there. They're allowed at the open
house when a show is put on, but that's the only tinme the public
is allowed, so this notion that the circus operates in a fish
bow is just not supported.

There was a lot of talk throughout M. Sinpson's
presentation about that was the old days, those were
conditions -- that's what we used to do, we don't do that
anynore, and there is a concept in the law called voluntary
cessation of illegal conduct, your Honor. |If they have stopped
doi ng sonme of these practices as our |lawsuit has progressed,
t hat does not obviate the need for sone injunctive relief here
because if it did, if we stopped this |lawsuit today, there's no
telling what woul d happen tonorrow in terns of their returning
to their practices.

THE COURT: So this is what, they're capabl e of
repetition?

M5. MEYER: Exactly.

THE COURT: Suppose tonorrow we read in the newspaper
that the subject Blue Unit elephants are not CEC, is this
| awsui t noot ?

M5. MEYER: Not at all, your Honor, not at all.
Again, there is the voluntary cessation of illegal conduct.
There's also plenty of testinony in the record fromagain Feld
Entertainment's owmn witnesses that they have a program call ed

the Zoo Loan Conpani on Program where they let -- they have
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el ephants go fromthe CEC to zoos who need conpanions for their
el ephants. Now, unless they're just going to be vindictive for
spite and not allow any of those seven el ephants that Tom R der
knows to ever go to a zoo again, there would be no reason why
sonme of those el ephants, if they ended up at the CEC, woul dn't
at sonme point end up in a zoo. That's their own testinony.
They said they had six --

THE COURT: Right, in a zoo, but that's not this case.

M5. MEYER: They're tal king about redressability. Tom
Rider could go see themat a zoo. That's how this canme up. He
said there would be no redressability if plaintiffs prevail, the
el ephants --

THE COURT: Wit a mnute. You're telling ne that if
tonorrow t he defendant decided to retire all elephants to the
conservation center, Blue Unit el ephants --

M5. MEYER: Right.

THE COURT: -- and then say under no circunstances
will he return to the circus but we reserve the right to send
t hese el ephants to zoos, this case is still a live controversy?

M5. MEYER: Well, | don't think they can noot out the
case by taking the el ephants off the road.

THE COURT: No. Wat | said was --

M5. MEYER: |'msorry.

THE COURT: ~-- if they took the el ephants off the

road, sent themto the conservation center that Feld Enterprises
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owns and said under no circunstances will we ever return these
Blue Unit el ephants to the circus, but nevertheless we retain
the right to loan themout to zoos as appropriate, are you
telling me this controversy is still alive?

M5. MEYER:  Yes.

THE COURT: How?

M5. MEYER: They're still chaining their el ephants and
they're still hitting themw th bull hooks. W have conpl aints
about what goes on at the CEC, your Honor. The evidence shows
they're on chains at the CEC for actually |onger on chains on
concrete at the CEC than they are out on the road, putting aside
the trains.

THE COURT: You didn't tell me what the relief was
that you're seeking with respect to the use of chains at the
CEC. W focused early on about tethering on trains and in the
circus. You didn't nention the CEC. Wat's the relief you're
seeki ng there?

M5. MEYER: W want the chaining practices at the CEC
also to be declared a "take" and deceased. They have them on
chains for sixteen hours a day on concrete, and these are
ani mal s who have, Dr. Ensley testified based on his review, they
have chronic |aneness, arthritis, bedsores, and they're keeping
t hem on chains on concrete for sixteen hours a day, your Honor.
W think that's a "take" under the Endangered Species Act, and

it needs to be stopped.

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Case 1:03-cv-02006-EGS Document 524 Filed 04/14/09 Page 114 of 148 114

M. Sinpson said in critiquing Dr. Ensley's extensive
review of the nedical records, he says that Dr. Ensley negl ected
to nention or didn't see in the nedical records --

THE COURT: One second.

| see the attorneys here. | just have one question
counsel. Are you going to do anything other than ask for
anot her date?

MR. LAYMON: | don't think so, your Honor.

MR. STAPLETON: No, your Honor.

THE COURT: | think there's a new defense attorney
who' s entered his appearance, or wants to.

Ms. Hernandez, are you folks just going to ask for
anot her date?

M5. HERNANDEZ: Yes. There are other issues we want
to address.

THE COURT: You'll have to wait around for that.

M5. HERNANDEZ: If the Court wants to just set another
date, that's fine.

THE COURT: How nmuch tine do you need? Because | want
to give themsone tine too. They've been waiting. They were
schedul ed for three.

M5. MEYER: Seven m nutes.

THE COURT: That's fine. They were schedul ed for
earlier. | noved it tw ce already.

VW'll do it in about ten m nutes, counsel, and we'll
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put on the record whatever we have to put on the record.

M5. MEYER: Thank you, your Honor.

In response to the argunent by M. Sinpson that Dr.
Ensl ey neglected to nention or sonehow ski pped over the
notations in the nedical records that the problens were
resol ved, the problens were resol ved, one of the principal
points that Dr. Ensley was making is that these problens, these
leg and foot injuries, keep com ng back. The problens are not
resol ved, and the reason the problens are not resolved is
because the conditions that cause the problens are not resol ved
because these animals are taken off the road, given sone
medi ci ne, and then put back on hard, unyielding surfaces on
chains for long periods of tinme and so the | aneness, the
arthritis, the bedsores cone back. M. Sinpson today said he
agrees, apparently, that standing on hard surfaces is a problem
so he says it's not the only problem but he admts that it's a
problem And the record shows, your Honor, that these aninmals
spend the majority of their lives year after year standing on
hard surfaces chai ned.

" mnot going to address the argunment about how we
conceal ed the funding of Tom R der. Well, let ne just address
it alittle bit. They' ve known for a long tine, your Honor,
these e-mail s show that they knew in 2002 that the ASPCA was
contributing funding for Tom Rider to do a nedia canpaign. |

tal ked about it in open court with you in Septenber of 2005. W
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were not concealing anything. They keep harping on the fact
that Tom R der answered one part of an Interrogatory in a
certain way, but the first part of that interrogatory when they
said tell us all the noney you've ever received from any ani nal
rights group or any ani mal advocacy group, our answer was,
Pl ease give us a confidentiality agreenent and we will tell you
everything you need to know about noney. W will give you a
list of who Tom Rider got noney from They just didn't want to
take us up on that offer. W nmade that offer over and over and
over again. W sinply asked for a confidentiality agreenent
because they were seeking all the noney that ever went to Tom
Ri der, including his personal finances. W asked for a
confidentiality agreenent. |If they really wanted to know what
t he noney was, they could have said, sure, we'll accept a
confidentially agreenment and they woul d have had all that
information a | ot sooner. They set this up to look |ike we were
involved in sone nefarious activity and we weren't.

| did want to say in addition to exhibiting the
ranpant stereotypi c behavior that plaintiffs have denonstrated
that many of the Feld Entertai nnent el ephants engage in, the
record al so shows that many of the el ephants have tested
positive for tuberculosis. Now, M. Sinpson thinks it's
outrageous we're bringing this up. He cane in on the first day
of this trial in his opening statenent and said to you, | ook,

your Honor, you can tell they're all healthy el ephants, and you
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said, How can | tell they're healthy el ephants? An el ephant who
has tuberculosis is not a healthy el ephant, your Honor. And
it's a very legitimate point to be raising in this case. The
record shows that many of these el ephants have tested positive
for tubercul osis over the years. Their own Dr. Schmtt
testified on Monday that the test that's used to detect
tubercul osis, the trunk wash, is not always accurate, and that
Feld Entertai nnent el ephants that historically tested nothing
for TB via the trunk wash were found on necropsy to actually
have carried TB, so this is a very legitimte point to be making
here.

Another thing | do want to say is that plaintiffs have
denonstrated in this case that, although these acts of
m streatnent that we have shown are ranpant at the circus
continue, there is no systemin place whatsoever at this
corporation to ensure that this behavior is reported to anybody,
including the vice president of circus operations, or M. Feld
for that matter. The record also shows that incidents of
m streatnent are not recorded, and that although enpl oyees such
as plaintiffs' witnesses, M. Rder, M. Tom Margaret Tom are
routinely witten up for things |ike you were late to work, or
in Tom s case, you gave Karen her corn before you gave her the
wat er, insubordination, that's sonething an enpl oyee gets
witten up for, but the record shows that if an enpl oyee is

determned -- if Feld Entertainment determ nes that an enpl oyee
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has mstreated an aninmal, they do not receive a witten
reprimand. In fact, Troy Metzler told you the other day, and we
have | ots of evidence of Troy Metzler hitting the el ephants, the
testi nony about Troy Metzler using a hotshot, etcetera, he sat
there and he candidly admtted in all the years he's worked for
Ri ngling Brothers, he has never been reprimnded at all, not
orally, not in witing, for his treatnent of an ani nmal.

The record al so shows that although Feld Entertainment
insists that the USDA is the proper agency to police its
treatnent of the aninmals under the Animal Welfare Act, as M.
Sinpson's chart anply denonstrates, the USDA routinely |ooks the
other way when it conmes to this conpany, and even though the
record shows that tine and tinme again, the inspectors, the
investigators, the field people that go out there and take a
| ook and do the investigations find violations of the Aninmal
Wel fare Act, by the tinme it gets to the higher-ups at the USDA
no enforcenent action is taken. This is why Feld Entertainment
wants so much for the USDA to have exclusive control over what
happens here, because they know the USDA does not enforce that
statute, which is the Animal Wl fare Act, against Feld
Entertai nment.

W have as an exhibit in this case, | think it's WII
Call 84, that inspector general audit report that we put in with
Ms. Piquette, that shows that that agency has a history, it's

notorious for not enforcing that statute. And we agree the
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Animal Welfare Act applies to Feld Entertainnent. Both statues
apply. Animal Welfare Act governs treatnment of animals used in
entertai nnment regardl ess of whether or not they're listed as
endangered, but the Endangered Species Act applies to endangered
animals. It has different standards, it has different
requi renments, and, unlike the Animal Welfare Act, it has a
citizen supervision, so it is this statute and not the Ani nmal
Wel fare Act that governs here.

And | just want to, if | could, just |eave the Court
with two thoughts and then I'Il sit down.

The first is nine mnutes, | just want to say nine
mnutes, that's what the record shows is the Iength of the
el ephant performance. |It's a nine-m nute show, your Honor.
Nine mnutes. And for nine mnutes of performng, those
el ephants live a life of msery. They are chained on trains,
they are chained on concrete. They are hit with bull hooks every
day of their lives so that they can do a nine-m nute show.

The second thing | want to |eave you with is, the
Johnsons, when they testified as experts, nentioned that one of

their el ephants was featured in the film Jungl e Book, and it

rem nded nme of a passage fromthat book that |1'd like to read.

And this is the Jungle Book by Rudyard Kipling witten in 1893,

and it's the scene when Mowgli is taken by the white cobra to
see the king's treasure.

At last he found sonething really fascinating buried
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in the coins. It was a three-foot ankus or el ephant gode,
sonething like a small boat hook. The top was one round,
shi ni ng ruby, and eight inches of the handle belowit were
studded wi th rough turquoi ses close together, giving a nost
satisfactory grip. Mwyli said to the white cobra, "These coins
are by no neans good to eat, but this,” he |ifted the ankus, "I
desire to take away that | nmay see it in the sun.” And when
they went back in their own jungle and Mowgli made the ankus
glitter in the norning light, he was al nost as pleased as though
he had found a bunch of new flowers stuck in his hair. He woke
Bigera, the tiger, and asked, "For what use was this thorn-point
t hi ng made?"

"It was made by nmen to thrust into the heads of
el ephants,"” said Bigera. "That thing has tasted the bl ood of
many el ephants.”

"But why do they thrust into the heads of el ephants?"

"To teach them man's |laws. Having neither claws nor
teeth, men nmake these things, and worse."

“I'f I had known this | would not have taken it," said
Mwgli. "I will use it no nore," and he threw the ankus in the
air. The ankus flew sparkling and buried itself point down
thirty yards away between the trees. "So ny hands are clean of
bl ood," said Mowgli, rubbing his hands on the fresh, noist
earth.

Thank you, your Honor.
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THE COURT: Wat page nunber?

M5. MEYER: O the book? It actually starts on 175
and goes to 179.

THE COURT: M. Sinpson, did you have anything el se
you want to say, sir?

MR. SIMPSON: Just to answer the question you posed to
Ms. Meyer. It seens only appropriate.

THE COURT: Sure. Co ahead.

MR. SIMPSON: | think that would be a good idea. |
think the specific question you asked, what deference would a
Court give? | think in this situation it would probably be the
sane as what woul d otherw se cone under Chevron verses Natura

Resources Defense Council, and is their analysis of the statute

reasonable, and if it isn't, then you probably wouldn't have to
pay any attention to it, but if it is, you probably would, I
think, be required to give it sone deference. That's how
woul d at | east analyze that issue.

THE COURT: Al right. Wat about that?

M5. MEYER: Well, of course, your Honor, our
preference would be to have sone factual findings by you at a
m ni nrum before any procedure like that was attenpted. We'd |ike
to have sone factual findings made on the basis of the record
that has been conpil ed here.

THE COURT: Al right. I1'mnot saying I'minclined to

doit. | just wanted to get your answers, though. | raised
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this early on and both sides filed persuasive nmenoranda from
both sides taking differing positions about who has the
authority here. It just occurs to ne that maybe at sone point
the Court mght be interested in what the viewis of the

executive branch. Maybe not.

Again, it's been a fascinating trial. Counsel have
been outstanding in every way. |'ve really enjoyed your
presence here and your argunents. | nean, everyone was j ust

truly outstanding and that's all a trial judge can ever ask for.
So thank you agai n.

|"msitting here thinking about what you asked about
the exhibits. M guess is | probably will ask for paper, but |
don't want to be arbitrary about it. Let nme think about it
overnight. | don't need for anyone to give ne any bul |l hooks,

' ve seen enough, but if you want to submt pictures. There was

sone ot her husbandry tools introduced. | don't need those.
Pictures of themw ||l suffice, but let me think about it. | may
not need them |I'mtorn between it, though, because there are

ti mes when evidence gets, as you do in your offices, it gets
spread out over a conference table and it's easy to find. | may
require both. Wuld that be a hardship to anyone? Electronic
woul dn't be a hardship. Wuld the paper be a hardship? 1"l
probably do it, but let ne think about it over the evening
hours.

Thank you again. 1It's been great to have you fol ks

Jacqueline M. Sullivan, RPR
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here. Sorry you can't settle this case,

been a great trial.

M5. MEYER:

MR. SI MPSON:

(Proceedi ngs concluded at about 5:13 p.m)

Thank you very nuch.

Thank you, your Honor.

Thank you, your Honor.

but, you know,

it

S
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I NDEX

CLOSI NG ARGUMENT BY MR SI MPSON
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