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LEXISNEXIS SUMMARY:

... L. ABRIEF HISTORY OF ANIMAL LAW: MAINSTREAMING A NOVEL FIELD OF LAW ... AsNew York
University's (NYU) Vice Dean, Clayton Gillette, noted in introducing the symposium, "This dramatic increase in a
brand new field [is] something that doesn't happen very frequently... The fact that there is a new field that has arisen is
... aremarkable event ... ." The field of animal law has begun to crystallize and garner mainstream acceptance, as evi-
denced by the developments detailed above and by the multitude of conferences occurring at law schools across the
country, including this well-attended symposium at NYU. ... The goal of this symposium was to bring leading scholars
and practitioners in the field of animal law together to exchange ideas about the barriers animal advocates face and,
most importantly, to strategize about overcoming them. ... The second panel, "Legal Standing for Animals & Advo-
cates," analyzed standing jurisprudence, one of many sites of the current cultural transformation. ... " Veteran animal
advocate Tischler echoed this experience, reflecting, "We didn't set out to make standing law. ... In essence, Professor
David Cassuto, who teaches and writes on animal law, observed that standing, particularly the injury-in-fact prong of
standing analysis, poses a normative question. ...

TEXT:
[*2]

I. A BRIEF HISTORY OF ANIMAL LAW: MAINSTREAMING A NOVEL FIELD OF LAW

Animal law has received much press recently, garnering accolades as a novel and cutting edge field. But the fact of the
matter is that animal law is not entirely new. Pioneering animal law practitioners have been trailblazing for decades, and
are only now beginning to gain recognition for their efforts. As Joyce Tischler, co-founder of the Animal Legal Defense
Fund (ALDF) and animal law practitioner for over a quarter of a century, noted in her opening remarks, in the early
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days, animal law practitioners were isolated and frequently mocked. n1 But in time, these advocates sought each other
out and started to build intellectual communities; they began dialoguing, exchanging ideas, building organizations, for-
mulating plans, and making things happen. As Tischler explained, "In the process of bringing all these lawsuits, some-
thing funny happened on the way. An area of the law formed while we weren't looking." n2

Little by little, animal law began to establish itself within more mainstream legal discourses. This introduction was
slow, Tischler observed, "because our legal system abhors change." n3 But the determined, committed, and passionate
early advocates refused to let resistance deter them, and their perseverance has paid off. Animal law courses are now
taught at law schools across the nation, n4 and student and professional organizations abound, n3 including a national
Animal Law Committee within the Tort Trial and Insurance Practice Section of the American Bar Association. n6 Ani-
mal law scholarship also flourishes, with four journals dedicated exclusively to animal law and animal law articles in-
creasingly published in generalist journals. n7

[*3] All of these developments have occurred in an incredibly short period of time. As New York University's
(NYU) Vice Dean, Clayton Gillette, noted in introducing the symposium, "This dramatic increase in a brand new field
[is] something that doesn't happen very frequently... The fact that there is a new field that has arisen is ... a remarkable
event ... ." n8 The field of animal law has begun to crystallize and garner mainstream acceptance, as evidenced by the
developments detailed above and by the multitude of conferences occurring at law schools across the country, including
this well-attended symposium at NYU. n9 It is in this sense that animal law is a new field.

Despite these apparent successes, the fact remains that most animals today are no better off than they were ten years
ago; the lives of many have actually deteriorated with the escalation of practices that place profits above all else, partic-
ularly the intensive confinement of animals raised for food. n10 David Wolfson, who has managed to balance a fulltime
career as a partner at a major law firm with regular animal law teaching, writing, lecturing, and practice, n11 aptly cap-
tured and personalized this dynamic when he explained, "Sometimes I ... feel [*4] like I'm running after a train that I
know I have to catch. I know that I'm running quicker than I used to. The problem seems to be that the train is also
going a little faster than it used to be t00." n12

II. TRANSCENDING BARRIERS: BUILDING A BRIDGE TO THE FUTURE OF ANIMAL ADVOCACY

What do these dubious successes mean for the animal advocacy movement? How do advocates reconcile the tremend-
ous advances the movement has made in terms of mobilization with the tremendous amount of work that still needs
doing? How can the movement put this critical mass and growing mainstream awareness to optimum use? Answering
these questions necessitates grappling with the recurring obstacles that those seeking to litigate on behalf of nonhuman
animals have faced. The goal of this symposium was to bring leading scholars and practitioners in the field of animal
law together to exchange ideas about the barriers animal advocates face and, most importantly, to strategize about
overcoming them. The symposium was accordingly organized around some of the major barriers that have interposed
themselves between animal advocates and their goals: deeply entrenched cultural myths that hinder legal developments,
standing doctrine that delays and sometimes entirely thwarts consideration of the merits in cases concerning nonhuman
animals, and the paucity of causes of action that easily lend themselves to animal protection litigation.

III. TAKING STOCK: A CLOSER LOOK AT THE BARRIERS

A. Cultural Barriers: Myths, Transparency, and Transformation

The first panel, "Linking Cultural & Legal Transitions," explored the cultural myths that enable humans to distance
ourselves from the routine, institutionalized violence inherent in contemporary human uses of other animals. The panel-
ists, Una Chaudhuri, a Professor of English and Drama at NYU working in the field of Critical Animal Studies; n13
Taimie Bryant, Professor of Law at the University of California, Los Angeles (UCLA), whose novel work on animal
issues integrates law and social science; n14 and Dale Jamieson, Professor of [*5] Environmental Studies and Phi-
losophy and affiliated Professor of Law at NYU, who has studied cultural transformations in the way humans relate to
other animals and the environment, n15 brought a wealth of expertise and experience to the table. The panel also ad-
dressed the related importance of increasing transparency - of rendering visible practices that are currently hidden from
view - and the moral transformation that ensues. n16 As Bryant incisively observed, "With transparency comes trans-
formation and accountability." n17 Indeed, this transformation is presently occurring on an international scale. n18 Ja-
mieson remarked:
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In the broadest sense we've won the arguments ... . That more than anything is why we're all here and why this confe-
rence is introduced by the dean of a law school ... . The transformation of what animal rights meant before these argu-
ments were on the table and what it means now is almost unfathomable. n19

The panel itself represented a cultural transition in progress. We are in an era of heated and deeply polarized discus-
sions about the appropriate treatment of nonhuman animals. We live, in Jamieson's words, "in a time in which our moral
relationships with animals are [*6] being radically transformed." n20 The only uncertainty now is precisely what
shape this transformation will take.

B. Standing As a Barrier: Injuries-in-Fact and Normativeness

The second panel, "Legal Standing for Animals & Advocates," analyzed standing jurisprudence, one of many sites of
the current cultural transformation. Standing is fundamentally important to litigators of any stripe, because it is an ele-
ment of the very justiciability of an issue. Katherine Meyer, who has argued some of the most important animal stand-
ing cases to date, n21 aptly described the importance of standing, explaining that a lack of standing is "a complete bar-
rier to the courtroom. If you don't have standing, you don't get through the door. You may have a cause of action, there
may be a door there, but if you don't [have] standing, you can't get through it." n22

While advocates for humans often take standing for granted, standing has posed a frequent and formidable obstacle
for animal advocates. Meyer, who has litigated animal protection cases for nearly fifieen years, commented that stand-
ing challenges have been "inevitably the first round of the litigation in all of these cases." n23 Veteran animal advocate
Tischler echoed this experience, reflecting, "We didn't set out to make standing law. We didn't want to become standing
experts. Dealing with the issue of standing ... has been a practical necessity, because we are challenged in every case we
file." n24

These standing challenges can be defeated, as exemplified by Meyer's victory in Ringling Bros., in which the court
held that a former elephant handler had standing to challenge the abusive treatment of the elephants with whom he had
worked. n25 Nevertheless, these challenges remain an impediment to litigating the merits of an animal advocacy claim
because of the incredible amount of time they take to resolve. For example, Meyer points out that in Ringling Bros.,
three years of attention to the merits were lost to litigating standing, while the elephants remained in the conditions
challenged as abusive. n26

[*7] While animal advocates have consistently faced standing challenges and heightened scrutiny, Jonathan
Lovvorn, Vice President of Animal Protection Litigation for the Humane Society of the United States, commented that
courts will readily assume with little analysis that anyone financially impacted by an action has standing to challenge it.
n27 In essence, Professor David Cassuto, who teaches and writes on animal law, observed that standing, particularly the
injury-in-fact prong of standing analysis, poses a normative question. n28 Lovvorn elaborated on this notion, asserting
that underlying the heightened scrutiny of standing in animal protection cases "is the idea that the courts don't really
think that the injury that we're talking about is a real injury." n29

The task before the animal advocacy movement, then, is to communicate these injuries in a manner comprehensible
to a wider audience. This task comprises two elements. First, Lovvorn argued, advocates must learn to present the inju-
ries at issue in terms that are intelligible to those accustomed to conceptualizing injuries as arising from automobile ac-
cidents and commercial disputes. n30 Second, he added, advocates must attend to the public perception of these issues,
addressing the inevitable, if under-acknowledged, interaction between cultural and legal norms. n31 Both of these tasks
require cultural transformation and call for the same transparency discussed by the first panel, as well as mindful atten-
tion to the big picture and the relationship between incremental immediate steps and long-term goals.

C. Causes of Action: Doors into the Courtroom

The third panel, "Animal Advocacy & Causes of Action," considered existing and potential avenues into the courtroom
for animal advocates. Panelists included Carter Dillard, n32 David Favre, n33 Eric [*8] Glitzenstein, n34 Mariann
Sullivan, n35 and Sonia Waisman. n36 The discussion was wide-ranging and tackled a multitude of issues, including
claims for recovery beyond "replacement value" when companion animals are intentionally or negligently injured or
killed, n37 private enforcement of animal cruelty statutes, n38 claims challenging false representations made by manu-
facturers about their treatment of animals, n39 [*9] existing and proposed citizen suit provisions, n40 challenges to
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unlawful or capricious government actions, n41 open government claims to increase transparency and expose practices,
n42 and even potential constitutional claims. n43

[*10] Despite the expansive list of topics covered and the exploratory nature of the discussion, some overarching
and unanimously agreed upon themes emerged. Perhaps most important was a compelling reminder that advocates must
not lose sight of the forest for the trees. As moderator Len Egert, one of the founding partners of Egert & Trakinski, an
animal law practice based in New York City, thoughtfully urged:

As a movement, as animal advocates[,] we have to constantly be thinking about the types of cases we bring and
whether or not we're going to move forward and take a step forward in a direction that we want to go in ... . We need to
think about what our goals are all the time and be very careful that we're not doing more harm than good, because we
are really at the beginning stages and we have to make sure we get to the place we want to be. n44

IV. PLANNING AHEAD: DEVELOPING A VISIONARY PRAGMATIC STRATEGY FOR THE FUTURE OF
ANIMAL LAW

Egert's call for strategy, visionary pragmatism, and perspective was, in fact, voiced throughout the daylong sympo-
sium. In her opening overview of the past, present, and future of animal law, Tischler emphasized, "We are going to
have to focus on [the] creation ... of breakthrough cases." n45 Likewise, Meyer noted the importance of a thoughtful
incrementalism undergirded by a long-range vision and plan, explaining, "It's like Brown vs. Board of Education. n46
That wasn't the first case they brought. They brought all these other incremental cases leading up to Brown ... to estab-
lish that principle." n47 Egert carefully considered a step-by-step strategy, insisting:

[*11]

It's very important to see the big picture and look at what potentially is down the line so that we can do the hard work
of figuring out incrementally... what cases, what steps are going to lead to that, or lead at least to an ability to make
those arguments and really have them heard in court. n48

Fleshing out such goals, however, can be difficult. As Wolfson reminded animal advocates, " At the end of it we're just
trying to change the world. That's all we're trying to do here. We're just trying to basically change something from top to
bottom." n49 When the transformation called for is so fundamental that it goes to the core of many of our daily con-
sumption practices and implicates the lives of literally billions, it can be frustrating and seemingly impossible to estab-
lish a clear vision, let alone develop a strategy to realize that vision.

But a pragmatic visionary strategy is not impossible. For example, Sullivan suggested developing a vision of
"where we would ... like to go in a realistic sense legally in the next 20 or 30 years ... ." n50 In doing so, there is much
to learn from the hard earned experiences of prior social movements that have used the law as a tool for social change.
Despite the obvious differences between advocacy on behalf of humans and advocacy on behalf of nonhuman animals,
there are also similarities and strategic lessons to be learned if we look and listen.

Animal issues are on the table in a way they have never been before. As Jamieson and Wolfson both emphasized:

In many ways we have already won most of the arguments. The key issues that we argue on behalf of have already
been proven. That animal issues [are] a serious ethical concern. That animals are treated in ways that are very hard to
justify and the majority of times very unnecessary. That there is a great deal of need for change. And that people should
care about those issues. nS1

[*12] Animal advocates have succeeded in creating a mainstream discourse. Transformation is already underway.
Now, the question is what role advocates will play in this transformation and what will ultimately result. These deci-
sions are ours to make.
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Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedureJusticiabilityStandingGeneral OverviewCriminal Law & ProcedureSentencingAlternativesShock Incar-
cerationGovernmentsAgriculture & FoodAnimal Protection

FOOTNOTES:

nl. Joyce Tischler, Symposium, Confronting Barriers to the Court Room for Animal Advocates 2-9
(N.Y.C,N.Y., Apr. 14, 2006) (copy of transcript on file with Animal L.) [hereinafter Confronting Barriers].

n2. Id. at 5.
n3. Id. at 4.

n4. ALDF, Programs: Animal Law Courses, http://www.aldf.org/content/
index.php?pid=83 (accessed Nov. 30, 2006) (list of law schools offering animal law courses).

nS5. ALDF, Programs: SALDF Chapters, http://www.aldf.org/content/
index.php?pid=51 (accessed Nov. 30, 2006) (list of animal law student groups); ALDF, Resources: Bar Associ-
ation Animal Law Sections and Committees, http://www.aldf org/resources/
details.php?id=101 (Jan. 1, 2006) (list of national, state, and regional bar association animal law committees
and sections).

n6. ABA, Animal Law Committee, http://www.abanet.org/tips/animal/home.html (last modified Oct. 30,
2006).

n7. See Animal L.; J. Animal L.; J. Animal L. & Ethics; J. Intl. Wildlife L. & Policy (journals dedicated ex-
clusively to animal law). See e.g. Cass R. Sunstein, Centennial Tribute Essay: The Rights of Animals, 70 U. Chi.
L. Rev. 387 (2003); Donna Mo, Student Author, Unhappy Cows and Unfair Competition: Using Unfair Compe-
tition Laws to Fight Farm Animal Abuse, 52 UCLA L. Rev. 1313 (2005); Student Author, Challenging Concen-
tration of Control in the American Meat Industry, 117 Harv. L. Rev. 2643 (2004) (examples of recently pub-
lished animal-related articles in generalist law reviews).

n8. Clayton Gillette, Symposium, Confronting Barriers 1 (N.Y.C., N.Y., Apr. 14, 2006) (copy of transcript
on file with Animal L.).

n9. See e.g. Student Animal Legal Defense Fund, Annual Animal Law Conference,
http://www.Iclark.edu/org/saldf/conference.html (accessed Nov. 12, 2006) (longest running national animal law
conference, which will host its fifieenth annual event in 2007); Duke L., Duke Law Events,
http://www.law.duke.edu/webcast/index.html; select Duke University Animal Law Conference (part 1), (part 2),
(part 3), or (part 4) (accessed Nov. 12, 2006) (webcast of animal law symposium held by Duke Law School's
Law & Contemporary Problems); Yale Bull. & Calendar, 'Future of Animal Law' to Be Explored,
http://www.yale.edu/opa/v33.n10/story2.html (Nov. 5, 2004) (described by Yale Law School Dean Harold Koh
as an "opportunity to discuss cutting-edge legal issues with the foremost experts in the this field"); ALDF, Ani-
mal Law Events: The Future of Animal Law, http://www.aldf.org/events/details.php?id=20 (accessed Dec. 1,
2006) (publicizing "The Future of Animal Law" conference scheduled for Mar. 30-Apr. 1, 2007 at Harvard Law
School).
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nl0. See Student Author, supra n. 7, at 2646-52 (discussing confinement conditions of farmed animals, ver-
tical and horizontal integration of the meat processing industry, and the relationship between the two); Mo, supra
n. 7, at 1319-20 nn. 39-41 (describing confinement conditions experienced by the vast majority of farmed ani-
mals in the United States); Warren A. Braunig, Student Author, Reflexive Law Solutions for Factory Farm Pol-
lution, 80 N.Y.U. L. Rev. 1505, 1508 n. 14 (2005) (detailing a significant increase over the last thirty years in the
number of animals farmed in the United States, and a contemporaneous dramatic decline in the total number of
livestock and poultry facilities).

nll. Milbank, Tweed, Hadley & McCloy LLP, Attorneys: David J. Wolfson,
http://www.milbank.com/en/Attorneys/v-z/Wolfson David.htm (accessed Nov. 12, 2006); David J. Wolfson &
Mariann Sullivan, Foxes in the Hen House: Animals, Agribusiness and the Law: A Modern American Fable, in
Animal Rights: Current Debates and New Directions 205-33 (Cass R. Sunstein & Martha C. Nussbaum eds.,
Oxford U. Press 2004); David J. Wolfson, Beyond the Law: Agribusiness and the Systemic Abuse of Animals
Raised for Food or Food Production, 2 Animal L. 123 (1996). Wolfson teaches animal law seminars at the Ben-
jamin N. Cardozo School of Law, Columbia University Law School, and New York University School of Law.
He has previously taught at Harvard Law School and led an animal law study group at Yale Law School.

nl2. David J. Wolfson, Symposium, Confronting Barriers 75 (N.Y.C., N.Y., Apr. 14, 2006) (copy of tran-
script on file with Animal L.).

nl3. See Animality and Peformance, TDR: The Journal of Performance Studies (Una Chaudhuri, guest ed.)
(forthcoming 2007); Una Chaudhuri, (De)Facing the Animals: Zooesis and Performance, TDR: The Journal of
Performance Studies (forthcoming 2007); Una Chaudhuri, Zoo Stories: "Boundary-Work" in Theatre History, in
Redefining Theatre History (W.B. Worthen & Peter Holland eds., Palgrave MacMillan 2003); Una Chaudhuri,
Animal Geographies: Zooesis and the Space of Modern Drama, 46 Modern Drama 646, 646-62 (Winter 2003).

nl4. Taimie L. Bryant, Trauma, Law, and Advocacy for Animals, / J. Animal L. & Ethics 63 (2006); Tai-
mie L. Bryant, Similarity or Difference As a Basis for Justice: Must Animals Be Like Humans to Be Legally
Protected from Humans? 70 L. & Contemp. Probs. (forthcoming 2006) (draft available at
http://www.law.ucla.edu/docs/
bryant - similarity - july 14.pdf); Taimie L. Bryant, Mythic Non-Violence, 2 J. Animal L. 1 (2006) (available at
http://www.animallaw.info/journals/
jo pdf/Journal%200f%20Animal%20Law%20V0l1%202.pdf).

nl5. See e.g. Dale Jamieson, Morality's Progress: Essays on Humans, Other Animals, and the Rest of Na-
ture (Clarendon Press 2002) (compiling some of Jamieson's work on these topics); Readings in Animal Cogni-
tion (Marc Bekoff & Dale Jamieson eds., MIT Press 1996).

nl6. Taimie Bryant, Dale Jamieson & Una Chaudhuri, Symposium, Confronting Barriers 23-25 (N.Y.C,,
N.Y., Apr. 14, 2006) (copy of transcript on file with Animal L.).

nl7. Id. at 25.

nl8. Discourses about human-animal interactions are by no means limited to the United States; indeed,

many other countries appear to be much further along in terms of material improvements in the lives of nonhu-
man animals. Wolfson & Sullivan, supra n. 11, at 221-24 (comparing recent animal protection advances in the
European Union with the relative lack thereof in the United States); Christina G. Skibinsky, Changes in Store for
the Livestock Industry? Canada's Recurring Proposed Animal Cruelty Amendments, 68 Sask. L. Rev. 173 (2005)
(analyzing increasing attention to animal welfare issues in Canada, general public support for updated animal
cruelty legislation, and industry backlash); Jessica Braunschweig-Norris, Student Author, The U.S. Egg Industry
- Not All It's Cracked up to Be for the Welfare of the Laying Hen: A Comparative Look at United States and



Case 1:03-cv-02006-EGS Document 593-5 Filed 04/10/12 Page 8 of 59

European Union Welfare Laws, 10 Drake J. Agric. L. 511 (2005) (describing the disparity between welfare reg-
ulation of the egg industry in the European Union and the United States); Kate M. Nattrass, "... Und Die Tiere™:
Constitutional Protection for Germany's Animals, /0 Animal L. 283 (2004) (tracing the legal and social devel-
opments leading to Germany's constitutional amendment providing protection to animals); Delcianna J. Wind-
ers, Student Author, Combining False Advertising and Reflexive Law to Standardize "Cruelty-Free" Labeling of
Cosmetics, 8] N.Y.U. L. Rev. 454, 455 (2006) (comparing the European Union's ban of testing cosmetics on
animals and of marketing products so tested with the United States' failure to even ensure the veracity of "cruel-
ty-free” claims).

nl9. Dale Jamieson, Symposium, Confronting Barriers 23 (N.Y.C., N.Y., Apr. 14, 2006) (copy of transcript
on file with Animal L.).

n20. Id. at 14.

n21. Am. Socy. Prevention Cruelty Animals v. Ringling Bros. & Barnum & Bailey, 317 F.3d 334, 338 (D.C.
Cir. 2003) (holding that a former elephant handler had standing to challenge the treatment of elephants with
whom he had worked); ALDF v. Glickman, 154 F.3d 426, 445 (D.C. Cir. 1998) (en banc) (holding that a regular
visitor to animal exhibitions had standing to challenge the treatment of primates that he had visited).

n22. Katherine Meyer, Symposium, Confronting Barriers 34 (N.Y.C., N.Y., Apr. 14, 2006) (copy of tran-
script on file with Animal L.).

n23. Id.
n24. Tischler, supran. 1, at 7.

n25. 317 F.3d at 434. The American Society for the Prevention of Cruelty to Animals, other animal welfare
groups, and a former elephant handler sued Ringling Bros. under the Endangered Species Act (Endangered Spe-
cies Act of 1973, 16 U.S.C. §1540(g) (2002)). The district court dismissed the complaint for lack of standing,
but the D.C. Circuit reversed, holding that the former handler had demonstrated a present or imminent injury and
established redressability. Ringling Bros., 317 F.3d at 434.

n26. Meyer, supra n. 22, at 40.

n27. Jonathan Lovvorn, Symposium, Confronting Barriers 41 (N.Y.C., N.Y., Apr. 14, 2006) (copy of tran-
script on file with Animal L.); see e.g. Fund for Animals, Inc. v. Norton, 322 F.3d 728, 733-34 (D.C. Cir.
2003) (finding standing to be "self-evident" and declining to require that the intervenor provide more than alle-
gations to establish standing where the type of injury alleged was the "threatened loss of tourist dollars" and
harm to property).

n28. David Cassuto, Symposium, Confronting Barriers 32 (N.Y.C., N.Y., Apr. 14, 2006) (copy of transcript
on file with Animal L.); see also David Cassuto, The Law of Words: Standing, Environment, and Other Con-
tested Terms, 28 Harv. Envtl. L. Rev. 79, 95-100 (2004) (critiquing injury-in-fact jurisprudence as normative and
contingent, and arguing that definitions of injury should instead be derived exclusively from statutes).

n29. Lovvomn, supran. 27, at 41.

n30. Id.
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n31. Id. at 46.

n32. Carter Dillard is the Director of Farm Animal Litigation for the Humane Society of the United States.
He wrote the seminal work on how animal advocates can use false advertising law. Infra n. 39.

n33. David Favre is a professor at Michigan State University College of Law. He teaches animal law and
wildlife law and has authored a variety of scholarly articles and books on animal law, including a casebook and
a recently published article. David Favre, Animals: Welfare, Interests, and Rights (Mich. St. U., Det. College L.
2003); David S. Favre, Judicial Recognition of the Interests of Animals-A New Tort, 2005 Mich. St. L. Rev. 333
[hereinafter A New Tort].

n34. Eric Glitzenstein is a founding partner of Meyer Glitzenstein & Crystal. He has litigated a plethora of
citizen suit actions and has written on the importance of citizen suit enforcement and judicial oversight to envi-
ronmental law.

n35. Mariann Sullivan is the Deputy Chief Attorney for the New York State Appellate Division, First De-
partment. She serves on various animal law committees and writes on animal law.

n36. Sonia Waisman teaches animal law at California Western School of Law and co-authored the first an-
imal law casebook. Pamela D. Frasch, Sonia S. Waisman, Bruce A. Wagman & Scott Beckstead, Animal Law
(1st ed., Carolina Academic Press 2000) (casebook currently in third edition). She has also written on the recov-
ery of noneconomic damages for the wrongful killing or injury of companion animals. Infra, n. 37.

n37. Because companion animals are legally private property, plaintiffs have historically been able to re-
cover only the "replacement value" of an animal that is killed or injured. See Sonia S. Waisman & Barbara R.
Newell, Recovery of 'Non-Economic' Damages for Wrongful Killing or Injury of Companion Animals, 7 Animal
L. 45, 70 (2001) (arguing that damages for noneconomic harms are justified and explaining the Tennessee "T-Bo
Act" which allows for recovery of damages for loss of companionship of particular pets) (Tenn. Code Ann.
$§44-17-403 (West 2004)); A New Tort, supra n. 33, at 340-43 (noting "replacement value" as indication of im-
poverished nature of body of law dealing with protection of animal interests). For additional analyses of the val-
uation of nonhuman animals, see Geordie Duckler, The Economic Value of Companion Animals: A Legal and
Anthropological Argument for Special Valuation, 8 Animal L. 199, 203-04 (2002) (arguing that animals have
particular values in addition to their property value); Christopher Green, Student Author, The Future of Veteri-
nary Malpractice Liability in the Care of Companion Animals, /0 Animal L. 163, 179 (2004) (providing com-
prehensive factual analysis of valuation of companion animals and its implications for veterinary malpractice
liability).

n38. Animal cruelty laws are generally criminal provisions that can only be enforced by a prosecutor who
has complete prosecutorial discretion. See Jennifer H. Rackstraw, Reaching for Justice: An Analysis of
Self-Help Prosecution for Animal Crimes, 9 Animal L. 243, 244 (2003) (arguing that prosecutorial discretion is
the "lynchpin of our legal system," as "[a] prosecutor's power to decide whether or not to charge an individual
with the commission of a crime is virtually unchecked"). Animal cruelty violations, moreover, appear to be se-
riously under prosecuted. Id. at 245-47. Mechanisms that enable private citizens to bring cruelty claims have
garnered increasing attention as a means of ensuring more vigorous enforcement of these laws. Id. at 264-66
(proposing a model self-help statute empowering private citizens to enforce cruelty laws). See also William A.
Reppy, Jr., Citizen Standing to Enforce Anti-Cruelty Laws by Obtaining Injunctions: The North Carolina Expe-
rience, /1 Animal L. 39, 41-45 (2005) (drawing on experience of North Carolina civil remedy provision to pro-
pose a model anti-cruelty civil remedies statute).

n39. As consumers increasingly integrate animal concerns into their purchasing habits, manufacturers have
begun to respond with a plethora of labeling claims about the treatment of animals. See Carter Dillard, False
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Advertising, Animals, and Ethical Consumption, /0 Animal L. 25, 26 (2004) (noting the success of "animal ad-
vocacy groups ... in convincing consumers to make ethical choices when buying"). See also Winders, supra n.
18, at 458-59 nn. 13-14 (noting that statistics indicate that "cruelty-free” labels affect consumer purchasing ha-
bits). Unfortunately, all too often these claims are false or misleading, which is problematic from both an animal
protection and a consumers' rights perspective. See Dillard, supra n. 39, at 26 (stating that "because consumers
will often pay more for humanely produced goods, and because those goods often cost more to produce, there is
an incentive to convince buyers at the point of purchase that goods are created under more animal-friendly con-
ditions than they in fact are"). See also Winders, supra n. 18, at 459-60 (noting that the lack of a standardized
definition of "cruelty-free” means consumers are at risk of being mislead or deceived). False advertising law is
increasingly used to hold manufacturers accountable for misleading claims about their treatment of animals. See
Mariann Sullivan, To Tell the Truth: The Role of Consumer Protection Litigation in Resolving Disputes be-
tween Animal Protection Agencies and Industry, Animal L. Comm. Newsltr. 26-29 (Fall 2005) (detailing recent
false advertising activity initiated by animal advocacy movement) (on file with Animal L.). See generally Dil-
lard, supra n. 39 (detailing the various avenues available for advocates to bring false advertising claims).

n40. See e.g. Student Author, 2002 Legislative Review, 9 Animal L. 331, 345-56 (Emilie Keturakis ed.,
2003) (proposing citizen suit as a means of addressing the government's failure to enforce the Animal Welfare
Act (AWA)).

n41. See Administrative Procedure Act (APA), 5 U.S.C. §§702-706 (2000) (providing judicial review of the
actions of federal agencies and requiring reviewing courts to "compel agency action unlawfully withheld or un-
reasonably delayed" and to "hold unlawful and set aside agency action, findings, and conclusions" that are, inter
alia, arbitrary or capricious). Because the AW A lacks a citizen suit provision, challenges to its enforcement, or
lack thereof, must be brought under the APA. See Animal Welfare Act, 7 U.S.C. §§2131-2159 (2000 & Supps.
11 2002, 111 2003, IV 2004) (regulating treatment of animals). Analogous state administrative procedure acts si-
milarly provide review of state administrative actions. For a database of state administrative procedure re-
sources, see Fla. St. U. College .., ABA Administrative Procedure Database: State Resources,
http://www.law.fsu.edw/library/admin/state resources.html (accessed Nov. 12, 2006).

n42. See Freedom of Information Act (FOIA), 5 U.S.C. §552 (2000) (requiring federal agencies to publicly
disclose certain documents). FOIA can assist animal advocates by enabling them to access information, such as
information about federally regulated animal industries. The Ninth Circuit's decision in U.S. v. Catholic Health-
care W. represents a recent use of FOIA by animal advocates. 445 F.3d 1147, 1156 (9th Cir. 2006) (allowing
an action against a researcher for his experimentation on beagles to proceed, where the plaintiffs alleged, based
on information obtained through FOIA, that the researcher had fraudulently obtained seven hundred thousand
dollars in grant money from the government).

n43. The panelists specifically discussed a remark made by Laurence Tribe about the possibility of inter-
preting the Thirteenth Amendment to extend protection to nonhuman animals. See Laurence H. Tribe, Ten Les-
sons Our Constitutional Experience Can Teach Us about the Puzzle of Animal Rights: The Work of Steven M.
Wise, 7 Animal L. 1, 4 (2001) ("The Thirteenth Amendment, which prohibits slavery throughout the United
Statesf,] ... is not limited to government violations but extends to private conduct as well[, indicating that] ... our
constitutional apparatus and tradition includes devices for protecting values even without taking the step of con-
ferring rights on new entities - -by identifying certain things that are simply wrong.").

n44. Len Egert, Symposium, Confronting Barriers 50 (N.Y.C., N.Y., Apr. 14, 2006) (copy of transcript on
file with Animal L.).

n4$5. Tischler, supran. 1, at 7.

n46. 347 U.S. 483, 495 (1954) (holding that "in the field of public education the doctrine of 'separate but
equal' has no place" and that "such segregation is a denial of the equal protection of the laws").
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n47. Meyer, supra n. 22, at 45-46; see also Leland B. Ware, Setting the Stage for Brown: The Development
and Implementation of the NAACP's School Desegregation Campaign, 1930-1950, 52 Mercer L. Rev. 631, 632
(2001) (describing the "long-range, carefully coordinated litigation campaign" preceding the decision in Brown);
Jack Greenberg, Crusaders in the Courts: How a Dedicated Band of Lawyers Fought for the Civil Rights Revo-
lution 152-211 (Basic Bks. 1994) (discussing the evolution of Brown). Panelist Lovvorn has suggested else-
where, however, that animal advocates exercise caution with the Brown analogy as "far too many ... have fallen
under the intoxicating thrall of the fantasy of creating something like Brown v. Board of Education for animals"
when, in fact, there will be no "court-imposed silver-bullet for animals." Jonathan R. Lovvorn, Introduction:
Animal Law in Action: The Law, Public Perception, and the Limits of Animal Rights Theory as a Basis for Le-
gal Reform, 12 Animal L. 133, 139, 147 (2006) (footnote omitted). Even in the civil rights context, Brown has
proven to be no "silver-bullet,” yet another reason for animal advocates to avoid romanticizing it. See Charles J.
Ogletree, With All Deliberate Speed: Reflections on the First Half Century of Brown v. Board of Education
(W.W. Norton & Co. 2004) (analyzing ramifications of Brown decision and arguing that its mandate was flawed
from the beginning); Derrick Bell, Silent Covenants: Brown v. Board of Education and the Unfulfilled Hopes for
Racial Reform (Oxford U. Press 2004) (arguing that Brown undermined rather than advanced the education
needs of black children). As Lovvorn himself argues, animal advocates can still learn from cultural and legal
strategic efforts preceding Brown, even while recognizing there will be no "silver-bullet."

n48. Egert, supra n. 44, at 60.

n49. Wolfson, supra n. 12, at 76-77; see also Lovvorn, supra n. 47, at 134 (discussing animal advocates'
"overriding duty to ... put things into perspective and to think long and hard about the consequences of [their]
actions"). A part of this "big picture" view is, of course, combining a sense of realism and pragmatism. See id.
(urging animal advocates to "soberly assess [their] tactics for victory™).

n50. Mariann Sullivan, Symposium, Confronting Barriers 65 (N.Y.C., N.Y., Apr. 14, 2006) (copy of tran-
script on file with Animal L.). See also Lovvorn, supra n. 47, at 142 (suggesting that animal advocates focus on
"the space in between current practices and where current polling data tells us society is ready to go in terms of
reform").

n51. Wolfson, supra n. 12, at 75-76 (paraphrasing Jamieson).
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LEXISNEXIS SUMMARY:

... In order to litigate on behalf of an animal's interests in federal court, the advocate must first establish standing by
meeting three requirements: (1) the plaintiff must have suffered an injury in fact, (2) the injury must be causally con-
nected to the act about which the plaintiff is complaining, and (3) the court must be able to redress the injury. ... Some
state animal cruelty codes allow humane agents to bring those lawsuits on behalf of the animals. ... These judges are
devotees of judicial restraint out of one side of their mouths, but out of the other side of their mouths, they are taking the
words "case or controversy" and creating all kinds of rules that are not found in the Constitution, precisely to keep these
kinds of lawsuits out of court. ... Lovvorn: I do not want to make David Cassuto 's argument for him, but I find the
informational injury issue to be fascinating. ... Regarding the situation with Section 10 in the ESA, obviously, if you
have a right to the permit and information but are denied access, that should constitute an informational injury, and that
is the basis for the endangered species canned hunting suit HSUS has filed, and which Kathy Meyer discussed earlier.

... Tischler: In the Glickman case, Kathy Meyer , the court held that standing was based on an injury to an aesthetic in-
terest. ... That plaintiff had standing to challenge the United States Department of Agriculture (USDA) for its failure to
carry out the congressional mandate in the 1985 AWA amendments, requiring that the USDA promulgate standards for
the psychological well being of primates. ... The trick for Rider was, how do you show a continuing injury or a future
injury, when the circus is going to argue that the plaintiff only has past injuries, and therefore, those injuries are not
cognizable for Article III purposes? ... The idea that private litigants are somehow going to more fully pursue their
rights than public interest organizations or advocates is totally false. ... With these farming issues - it is very important
what HSUS is doing, as are other groups - we are talking about billions of animals.

HIGHLIGHT:
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For animal advocates, one of the most significant barriers to the courtroom is standing. In order to litigate on behalf
of an animal's interests in federal court, the advocate must first establish standing by meeting three requirements: (1) the
plaintiff must have suffered an injury in fact, (2) the injury must be causally connected to the act about which the plain-
tiff is complaining, and (3) the court must be able to redress the injury. When it comes to non-human animals, how does
an advocate demonstrate an injury to establish standing? In this panel, experts in animal litigation discuss the concept of
establishing legal standing for animals and animal advocates; the panelists' own experiences, including specific cases
and creative methods used; and the future of legal standing for animals.

TEXT:
[*61]

Sandeep Kandhari: So that brings us to our next panel. This panel is going to be about standing, at both the state and
federal level. Standing is one of those vital issues, one of those big barriers to actually helping and furthering this cause.
Today, we will discuss why it has been an issue, as well as possible solutions or strategies for overcoming standing. To
moderate this panel, I would like to reintroduce Joyce Tischler, who will take it away from here.

Tischler: Good afternoon. This panel is on legal standing for non-human animals and their human advocates. When
I was in law school, I can remember my contracts professor summarized standing with a surprisingly simple conclusion.
"Either you have it, or you don't."

Our panelists are three people who know of what they speak. David Cassuto, to my right, is a professor at Pace Law
School, where [*62] he began teaching in July 2003. n1 He teaches in the areas of property, professional responsibil-
ity, animal law, water law, and legal and environmental theory. n2 Prior to that, he was with Coblentz, Patch, Duffy &
Bass in San Francisco, where he practiced complex civil litigation. n3 His published work includes The Law of Words:
Standing, Environment, and Other Contested Terms and Bred Meat - A Look at the "Nature" of Factory Farms, which is
coming out in the Duke journal, Law & Contemporary Problems, in Winter 2007. n4

Katherine Meyer is a founding partner of the public interest firm of Meyer, Glitzenstein & Crystal in Washington,
D.C. n5 Ms. Meyer has litigated numerous cases involving standing and animal advocates, including the American So-
ciety for the Prevention of Cruelty to Animals v. Ringling Bros. né She is one of the most experienced attorneys in the
United States when it comes to the issue of standing for animal advocates.

Jonathan Lovvorn directs the Animal Protection Litigation program at The Humane Society of the United States
(HSUS), where he is focused on developing novel legal theories. n7 He also runs the animal law clinic at George
Washington University Law School, n8 is a lecturer on animal law at George Washington University Law School, n9
and is an adjunct professor of animal law at Lewis & Clark Law School. n10

I will ask you, Kathy [Meyer], to start off by telling us more than my law school professor did. What is standing
and how does it relate to animal protection and animal rights cases?

Meyer: Actually, I thought what you said was good. "You either have it, or you don't," and you know it when you
see it. I will start with one of Justice Douglas' quotes from Assn. of Data Processing Service Organizations in 1970,
when he said "generalizations about standing [*63] to sue are ... worthless." n11 That about sums it up. It is hard to
put it all into a nice little package. Basically, in the federal context, it is a constitutional requirement that the person who
is actually bringing the lawsuit is the proper person to be complaining about the illegal act that is being complained
about. n12 It stems from those three little words in Article III of the Constitution which give federal courts jurisdiction
over "cases or controversies." n13 Believe it or not, those words, "case or controversy," have been construed over the
years by such strict constructionists as Justice Scalia to create a whole slew of barriers to getting into court. n14

There are three basic requirements for standing. The first is that the plaintiff has to have an "injury in fact": some
kind of an injury that is caused by the illegal act that is being complained about. n15 The second is the "causation" re-
quirement: the injury that is being complained about must be fairly traceable to the illegal act that is being complained
about. n16 The third requirement is that the court can redress that injury in some fashion: what you are asking the court
to do is likely to give you some "redressability" of your injury. n17 Those are the three basic requirements for standing.
In addition, there is the prudential requirement when you are suing under a statute that your claim also be within the
zone of interests that Congress intended the statute to protect. n18 That is not a constitutional requirement, but one that
courts can apply at their discretion if they want to kick you out of court, even though you have shown that you meet all
of the constitutional requirements. n19 Basically, you have to be the proper person. The idea is to make sure that the
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court is resolving an actual concrete controversy: something that will be presented in an adversarial way by the parties,
something that is capable of judicial resolution, not some hypothetical situation.

Tischler: David [Cassuto], can you talk about injury in fact? You have called the requirement of injury in fact a
sham. Would you explain that critique and start by telling us what injury in fact is?

Cassuto: Well, interestingly, if I could tell you what injury in fact was, I would not be quite so harsh about it. The
problem with injury in [*64] fact, and the reason I think it is a sham, is because it means whatever the judge on that
particular day says it means. Essentially, in order to be a case or controversy, the Supreme Court has opined that an ad-
verse party, the person bringing the suit, has to be injured in some way or another. n20 That is what the Court means by
injury in fact, but I wish it were that simple.

Let me just step back for a second, because the case or controversy requirement in the Constitution is not defined.
Over time, the Supreme Court has said plaintiffs have to be injured in order for there to be a case or controversy, in or-
der for the litigants to be truly adverse. n21 We can say, "Well, of course it makes sense that the litigant should be in-
jured. That's why she is suing." But that is not what injury in fact means. First of all, what is "in fact"? I do not know.
You might say, "I see somebody tormenting their dog, and I find that profoundly disturbing, and I lose sleep about it. I
have become clinically depressed. I cannot function. I cannot work." This is a very real scenario.

Can you sue that person? No, you cannot, because you are somehow not within the zone of interests of that statute.
Have you been injured? Heck yeah, you have been injured. You cannot sleep. You are losing your hair. You are tor-
mented and clinically depressed. If someone says they are injured, unless they are lying, they have been injured. When
the court says you have to really be injured in order to bring a suit, what is it saying? It is saying something tautological
(i.e., that you have to be injured to be injured), or it is saying something else and not telling us what that is.

If I see a dog being tormented and I cannot sue, it is not because I am not injured. It is because the court has de-
cided that my injury is not a kind it feels is judicially cognizable. So that is an entirely different question. That is a nor-
mative question. If it is a normative question, that goes to the merits. It has nothing to do with whether somebody is
injured or not. That is why I think it is a sham.

Tischler: What would you replace it with?

Cassuto: Let me restrict my answer to what I would replace it with in the environmental or animal related context.
It seems to me if a statute has a citizen suit provision, that is to say, if there are private Attorneys General capable of
enforcing a particular law, that means Congress has decreed that if the law is violated, there is injury. Congress has
created injury by stating that if the law is violated, someone can sue to enforce it. To me, that ends the discussion about
whether injury exists. There is legal injury, because the legislature has created it. The court's prudential standing re-
quirements and their rather [*65] lengthy and obfuscatory expositions on whether or not there is injury only serve to
muddy the waters rather than to clarify. The result is that people with perfectly viable causes of action cannot sue.

Meyer: It is pretty clear that Congress can create an injury that would suffice for purposes of Article III standing. If
I were going to leave with one statement for this crowd, I would say that the work really has to be done in the legisla-
ture. We have to get these statutes passed. We have to get these private rights of action, as David [Cassuto] said. We
have to get Congress to create legal rights and legal injuries by law and then go one step further and designate who the
proper person is to bring those lawsuits. Some state animal cruelty codes allow humane agents to bring those lawsuits
on behalf of the animals. n22 There is no reason why Congress could not do that in the federal arena as well. That is
where the work really needs to be done in order to expand standing law for animals. It is a matter of getting the legisla-
ture to start creating these injuries and designating the proper entities to bring those lawsuits.

Tischler: Is that not easier said than done?
Meyer: Ah, that is why we leave it to the lobbyists.
Tischler: Do you agree?

Cassuto: I do agree, but if it were up to me, and if we could go back and retrofit some of these laws, I would like to
take a look at standing in general. As a concept, it is quite problematic. It is based on these court created notions of what
amounts to a case or controversy. I would like us to go back - actually I have got stuff to do - I would like the Court to
go back and reexamine what it means by a case or controversy, because it got off on the wrong track.
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Meyer: It was a way for the conservative judges to keep people like us out of court. That is exactly why they did it.
That is why Justice Scalia wrote the Lujan decision. You get conservative judges in the courts creating these rules that
apply, and at the same time, they are claiming they do not legislate. These judges are devotees of judicial restraint out of
one side of their mouths, but out of the other side of their mouths, they are taking the words "case or controversy” and
creating all kinds of rules that are not found in the Constitution, precisely to keep these kinds of lawsuits out of court.

Tischler: Kenneth Davis, in his administrative law treatise, implied that standing is one of the most complex areas
of the law. n23 Not because it needs to be, not that it is inherently complex, but because it is so political, and - this goes
well beyond animal law cases - the decisions are woefully inconsistent. Is that basically what you are saying?

Meyer: Definitely.
[*66] Tischler: In a sense, standing decisions are a reflection of judges' social values and political views.

Meyer: It is a complete barrier to the courtroom. If you do not have standing, you do not get through the door. You
may have a cause of action and a door may exist, but if you do not have standing, you cannot get through it. So that is
the end of the ballgame. In a lot of the cases we handle, the first round is a motion to dismiss on standing - that is if you
are lucky. Otherwise, it is a motion for summary judgment, and then you have to actually prove each of those three
standing requirements. n24 For a motion to dismiss, you just have to allege those three requirements in your complaint.
n25 That is inevitably the first round of litigation in all of these cases. It takes a long time to get those issues resolved.
You may lose that first round in the district court and then have to appeal to the court of appeals. Five years may go by
before you get down to the merits of your claim, assuming you prevail on standing. It is a huge problem and a formida-
ble barrier to having your merits litigated.

Lovvorn: Since we are in the phase of offering a critical analysis of standing, because I do think we are stuck with
it and do not expect the legislature or the courts to radically change it any time soon, it is important to point out that the
reason given for these standing requirements - the need for a gatekeeping function - does not hold up under scrutiny.
n26 The theory is that federal courts cannot be flooded with cases by wild-eyed radicals trying to change the system,
therefore we need a strict standing requirement, et cetera. But no one seems to stop to consider the amount of time that
is spent litigating these issues, both at the trial court and appellate level, versus just having an open system. It would be
interesting for someone to add up the amount of attorney hours and judge hours spent fighting over these arbitrary little
standards.

We need to remember how unique the federal system is in this respect. Many states have taxpayer standing, which
essentially means that anyone who pays taxes in that state and can challenge an unlawful expenditure by a government
entity and can bring suit. n27 Humane societies and humane agents are also authorized to bring litigation to protect an-
imals without a standing requirement in many states. n28

[¥67] For these jurisdictions, the absence of Article III standing has not flooded the courts with a situation that
cannot be handled. So I think that we are stuck with standing at the federal level. I do not see the legislature changing it,
and I do not see the Supreme Court reversing itself, although I agree that once Congress says, "Here is your citizen suit
provision,” that should be sufficient. n29 In short, there is a real problem with the justification for the federal standing
test, and if the Supreme Court wanted to, there is nothing that would stop it from watering the test down significantly.

Cassuto: That is entirely right. Since the courts made it up, they can make up its replacement.
Meyer: Not with the way the federal judiciary is going.

Cassuto: On one hand, there is certainly a lot of danger to going back and retrofitting. On the other hand, Jonathan
[Lovvorn] is absolutely right. Look at the number of states that have taxpayer standing or far more relaxed standing
requirements, and then look at this canard the federal judiciary has created where it is simply too great a burden. If the
doors to the courtroom were thrown open, it would be a potentially entropic experience, and there is no way the system
could handle it. I sympathize with the fact that the judiciary is significantly understaffed, but there is the little matter of
it being their job to hear these cases. If there are not enough people to do the job, then the solution is hiring more people
to help them. It does not mean that members of the judiciary should not have to do their jobs.

I teach a course that compares the environmental laws of the United States with those of Brazil. One of the things
that continually leaves my students' mouths agape is the number of cases the Brazilian Supreme Court decides every
year - something in the neighborhood of sixty to one hundred thousand. n30 If you do the math, it means the Brazilian
Supreme Court spends just minutes per case. n31 I am not exactly sure how this works, to be honest with you. It does
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present an alternative, in that clearly, for them, it is more an issue of openness and access than it is about case manage-
ment. I am not saying that the [*68] Brazilian way is the answer, but I am saying that the American way is not.

Tischler: Back to another basic. Kathy {Meyer], would you describe what informational standing is and how that
relates to some of the cases you have dealt with over the years?

Meyer: Informational standing is one of those creations of Congress. It is an example of what I was talking about.
Congress can, by statute, create a legal right to which someone is entitled, and if the person is denied that legal right,
she has an injury in fact and Article III standing. n32 The classic example for informational injury is the Freedom of
Information Act (FOIA). n33 Congress passed a statute that said every citizen has a right to request information from
the federal government, and the federal government must disclose that information unless it is exempt from disclosure
under one of nine exemptions. n34 If you submit a FOIA request and the government says, "See you later, we are not
responding,” you can go to court. n35 There is no question about standing. You have Article III standing simply by vir-
tue of the fact that you requested the information, and the request was denied. n36 The Supreme Court made that clear
in the Public Citizen v. Department of Justice case, which was actually a case under the Federal Advisory Committee
Act. n37 In the course of explaining why informational [*69] injury existed under that statute, the court used FOIA as
an example. n38

Animal law attorneys have been trying to use informational injury to establish injury in fact and get into courtin a
number of other instances. There was another very important Supreme Court case a few years ago called Federal Elec-
tion Commission v. Akins. n39 In that case, some voters were complaining about the fact that a particular entity was not
deemed a "political committee" within the meaning of the Federal Election Campaign Act. n40 The Federal Election
Commission (FEC) decided that this entity was not a political committee, and therefore, it did not have to file all the
reports that are required of political committees n41 or limit its campaign contributions. n42 The court found the plain-
tiffs had standing by virtue of the informational injury they suffered as a result of the FEC not deeming this entity a po-
litical committee. n43 The voters - the plaintiffs in the case - were denied information that, by statute, would have to be
submitted by the entity if in fact it were a political committee. n44 That was enough for Article III standing.

Meyer & Gliztenstein has a case pending for HSUS, Defenders of Wildlife, and some other groups that is really
tricky. n45 It involves three species of African antelopes the Fish and Wildlife Service (FWS) recently listed as endan-
gered under the Endangered Species Act (ESA). n46 If an animal is listed as an endangered species under the ESA, it is
entitled to all the protections of that statute. n47 When the FWS listed the three wild populations of the antelope species
as endangered, it simultaneously issued a special rule exempting any captive-bred animals of those species that are born
and bred in the United States. n48 The reason it issued this special rule was to exempt the [*70] antelopes that are
used on canned hunting ranches, basically in Texas, from all the requirements of the ESA. It was basically a gift to the
Texas canned hunting operations, which pull in a lot of money and draw people from around the world.

Canned hunting operations are enclosed ranches; n49 people visit because they want to acquire the head of one of
these exotic species as a "trophy." These are beautiful antelope species. They have beautiful horns and are just gor-
geous. People pay thousands of dollars for the privilege of riding around in a truck, shooting one of these animals, and
then taking it home as a "trophy" and putting it on their wall. n50 This is the first time in the history of the FWS' im-
plementation of the ESA that it has ever crafted an exemption like this for an otherwise endangered species, n51 so
HSUS, Defenders of Wildlife, and other organizations wanted to bring a lawsuit. It was very difficult to establish that
anyone had Article III standing. We had some theories, and we had a plaintiff, for example, who studies these antelope
species in the wild in Africa. We alleged that this whole scheme is going to increase poaching and the illegal black
market in the wild species, and that this will injure our plaintiff for purposes of Article III standing. n52

We also made an informational injury argument. Normally, the only way to get an exemption from the otherwise
strict requirements of the ESA is by going through the permitting process under Section 10 of the statute. n53 Section
10 states that anyone who wants an exemption from the ESA has to apply for the exemption and make certain showings.
n54 All of that information has to be made available by the FWS to the public at every phase of the proceeding, and the
public is entitled to comment on the information. n55 If the FWS grants the exemption, it has to issue certain findings;
these are also published in the Federal Register. n56

Our argument - as in the FOIA context and the Akins case - is that our clients, HSUS and Defenders of Wildlife,
who regularly follow these kinds of regulatory actions, regularly comment on them, and disseminate that kind of infor-
mation to their members, are being deprived of the information that they normally would obtain pursuant to [*71] the
statute. Instead of going through the case-by-case permitting process required by the statute, the FWS has created this
broad exemption. n57 That is an example of a creative way of trying to use informational injury. The case is pending
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right now on a motion to dismiss on standing grounds in the Northern District of California. We will see what happens.
ns58

Lovvom: I do not want to make David [Cassuto]'s argument for him, but I find the informational injury issue to be
fascinating. Courts are very hostile to this approach, because it represents a potential shift in the separation of powers. If
informational standing is given its broadest interpretation, it means things really shift to Congress to determine who is
going to be able to get into court under Article III, rather than the court deciding itself. In some cases, the courts have
been somewhat hostile to the information injury approach. n59 However, as Kathy [Meyer] points out, under the FOIA,
n60 courts have said that if you are denied information to which Congress says you have a right, informational injury
may exist. n61 Regarding the situation with Section 10 in the ESA, obviously, if you have a right to the permit and in-
formation but are denied access, that should constitute an informational injury, and that is the basis for the endangered
species canned hunting suit HSUS has filed, and which Kathy [Meyer] discussed earlier. n62 The Akins case and the
political committee is probably the biggest stretch of this theory. n63 And remember, just because Congress says you
have a right to the administrative record and to challenge an agency decision in court under the Administrative Proce-
dure Act, n64 that does not mean you have an informational injury.

But to return to the idea of Congress changing the laws to fix standing, every time I talk to our lobbying staff about
trying to do something to change these statutes at the federal level, they laugh me out of the room. They say, "We can't
even ban cock fighting at the national level." n65 Since the judiciary is getting more and more hostile to [*72] our
positions in general, we also probably should not be looking there for a major expansion. What is going to carry the day,
if anything, is looking at creative theories on competitive injury or trying to expand informational injury, among other
things. That is where the activity has to be, at least for the short term, because we are unlikely to find relief in these oth-
er venues.

The reality of high fences and closed doors is also problematic, such as the canned hunting facilities that nobody
sees, because nobody is there; animal research labs - no access; factory farms - no access. Those challenges are very
difficult for purposes of Article III, because animal advocates do not see it, and therefore cannot claim a traditional Ar-
ticle I1I injury. The only way we are going to get there is by using creative theories or by reaching out to people who do
see it. For example, we have a case right now on the federal Humane Slaughter Act (HMSA). n66 We have added, as
plaintiffs, workers in poultry facilities who have come forward, believe it or not, risking their jobs and potential physical
violence, to try to do something about the fact that the HMSA has not been applied to poultry. n67 As animal protection
organizations, our ability to overcome these hurdles is going to depend on our ability to reach out beyond our commu-
nity to other social movements and organizations in order to find people who can provide the Article III standing we
need.

Meyer: Jonathan [Lovvorn] is saying, "If you cannot see it, you cannot be injured by what is happening.” That is
the dilemma to which he is referring. Under the law, you cannot be injured if you cannot show that you had some sen-
sory impact as a result of what you saw. n68 Just knowing about it or reading about it in the newspaper and knowing it
is happening is not enough for Article III. n69

Tischler: What about shifting the focus to state courts? Are the standing requirements less onerous there?

Lovvomn: Certainly, that is something people are looking into. The state court system, at least in some states, does
not have the same Article III standards as the federal system. Although those courts see us coming and want to raise the
standing bar as high as they can. We have a taxpayer standing case in the Pennsylvania Supreme Court right now chal-
lenging canned hunting. n70 We also have a taxpayer [*73] standing case in a California superior court challenging a
state subsidy for the confinement of hens in battery cages. n71 There may be a lot of action in the state court system in
the future, but then again, there are limitations. Federal court is more difficult to get into, but presumably, once you get
there, things are better - although I put a big emphasis on presumably.

Meyer: That is how we were able to end the Hegins Pigeon Shoot - through a state court action. n72 Pennsylvania's
animal cruelty code, unlike most animal cruelty codes, actually has a civil action provision that can be invoked by a
humane agent, such as a humane society. n73 On behalf of The Fund for Animals and the Pennsylvania Society for the
Prevention of Cruelty to Animals, we were able to put together that lawsuit and bring a case to enjoin future pigeon
shoots. n74 But those are rare situations. I do not even know how many state laws have those kinds of provisions; not
very many.

Lovvom: That is what I mean about the need to branch out. There is a tremendous residual amount of law enforce-
ment authority residing with humane agents and humane societies at the state level that really needs to be activated,
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because the draconian federal standing requirements do not exist. n75 Certainly at the federal level, there is nothing that
would necessarily - if you want to talk about really radical changes - prevent the appointment of national humane socie-
ties to enforce animal protection laws the way they do at the state level. It will not happen for a long time, but it should.

Meyer: The Animal Welfare Act (AWA) - that is where we need a private right of action. We need designated
people to bring those cases; otherwise, that statute is not worth the piece of paper it is written on, unfortunately.

Tischler: In the Glickman case, Kathy [Meyer], the court held that standing was based on an injury to an aesthetic
interest. n76 What about Ringling Bros.?

Meyer: The American Society for the Prevention of Cruelty to Animals v. Ringling Bros. case is actually pending
right now in federal court. n77 We are representing another coalition of groups - the American Society for the Preven-
tion of Cruelty to Animals, the Animal Welfare Institute, The Fund for Animals, the Animal Protection Institute, [*74]
and a former circus employee, Tom Rider. n78 That case was also tricky, because in Animal Legal Defense Fund v.
Glickman, the D.C. Circuit Court held that an individual who went to the zoo repeatedly to see particular animals was
injured aesthetically by seeing primates in solitary confinement without any enrichment. n79 That plaintiff had standing
to challenge the United States Department of Agriculture (USDA) for its failure to carry out the congressional mandate
in the 1985 AWA amendments, requiring that the USDA promulgate standards for the psychological well being of pri-
mates. n80 Another requirement of "injury in fact" is that it cannot be a past injury. n81 It has to be either a continuing
injury or a threatened injury - an injury that is on the horizon, about to happen. n82

Past injuries will not suffice. In the Glickman case, we were able to establish standing because Mark Jurnove, who
had gone to the zoo repeatedly to see these particular animals, alleged in his affidavit that he kept going back and was
going to continue to go back, because he had bonded with these particular primates. n83 He could not abandon them, he
felt compelled to go back and continue to fight for them and see them, and therefore he had continuing aesthetic inju-
ries. n84

In the Ringling Bros. case, our main argument for Article III standing was that Tom Rider had been a barn man for
the elephants and had seen the mistreatment of the Asian elephants. n85 This case challenges the treatment of Asian
elephants under the ESA, because Asian elephants are an endangered species. n86 Rider had left the circus, because he
could not bear to see the mistreatment of the Asian elephants anymore. n87 The trick for Rider was, how do you show a
continuing injury or a future injury, when the circus is going to argue that the plaintiff only has past injuries, and there-
fore, those injuries are not cognizable for Article III purposes?

Luckily for us, right before we brought that case, the Laidlaw decision was issued by the Supreme Court. n88
Laidlaw held that individuals who used to canoe in a river forty years ago - and would like to canoe in the river again,
but who feared that the river was polluted, [*75] and therefore had to avoid using the river that they otherwise would
have liked to use - had Article III standing n89 - their apprehension about using the river in a recreational way was va-
lid. Even though the district court had found that the river was not in fact polluted in that case, the majority, led by Ruth
Ginsberg, held that this did not matter. n90 The plaintiffs had Article III standing because they had to make the choice
to avoid using the river that they otherwise would have liked to use. n91

When that decision was issued, we saw an opening for Rider to have standing. What we alleged in that case, and
will have no problem proving, is that Rider fell in love with the Asian elephants with whom he worked. He really did
bond with them. He knows them all by name and spent a lot of time with them. He could not bear seeing them mi-
streated. He left the circus, because he could not take it anymore. He would like to go back and visit them and see them
again, but he is in this position of having to make the choice to avoid going back to see them, because that is the only
way he can avoid subjecting himself to more aesthetic injury. These are the kinds of hoops through which we must
jump; this is what you have to do to come up with these standing theories.

So we used Glickman plus Laidlaw, a 2000 Supreme Court decision under the Clean Water Act, n92 and came up
with the novel argument that Rider was suffering Article III injury because he had to avoid going back to see his "girls,"
as he calls them, whom he loved so much. n93 We lost on this theory on a motion to dismiss in the district court, on the
grounds that Rider would never suffer that kind of injury again, because he is not allowed to come back and see the
elephants. n94 We said, "Well, all he has to do is buy a ticket to the circus," and we prevailed on appeal. n95 We had to
go up to the D.C. Circuit to get the trial court reversed. n96 Now we are back down on the merits of that case. We lost
three years on the standing issue, but that is how we established standing.

Cassuto: There are a couple of really interesting threads to this whole actual or imminent injury thing. According to
the courts, if you do not know you are injured, then how can you be injured? There is a certain rhetorical attractiveness
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to that idea. But on the other hand, if you extrapolate: if you put a child in a dark room and never let light [*76] into
the room, the child will never know anything about sunlight or what it is like to live outside of the dark. Will that child
be injured? The child will never know that there is a light-filled world out there, but will that child be injured? I would
argue that, of course, that child will be injured. This idea that if you do not know exactly what is happening - if you are
not privy to it, if you are not allowed to see it - that somehow protects you from injury, is specious. It gets back to the
idea of actual or imminent injury, which this is. Sorry to ride this particular hobby horse, but since it is made of wood, I
guess that is okay.

If we are talking about actual injury, we get back to "What is an injury?" Is it actual? Yes, it is actual. Then you get
to imminent. This gets into an area of the law that, again, leads to a lot of problems: not just in animal law, not just in
standing, but elsewhere. What is an imminent injury? Exactly how soon does something have to occur before it is im-
minent? The Supreme Court has said you have to have a plane ticket to go and see the problem before it is imminent.
n97 How did it come up with that? How do judges get away with making this stuff up?

Extrapolate this to a criminal law context. Assume we have a battered spouse who has been continually beaten over
a period of years by her abusive, psychotic husband. He is drunk, and he says to her right before he passes out, "When I
wake up, I'm going to kill you." Then he goes to sleep. He is not going to kill her any time soon. He may be passed out
for hours. Can she act in self-defense right then? Can she take some kind of preemptive action? Or does she have to wait
until he wakes up and goes and gets himself the weapon which he is going to use to kill her? Is the injury imminent
right before he passes out, or during that time he is passed out? I suggest it is. The court apparently would disagree with
me, because she has not yet seen him come toward her with the loaded weapon. What sense does this make in a practic-
al context? What sense does it make in a human to human interactive context? And what sense does it make in a civil
litigation context when what we are trying to do is protect? If we are dealing with an animal protection statute and try-
ing to protect animals, why must we have these silly arguments about imminence?

Tischler: I have one problem with that analogy: a battered woman has a third option - to get out, to leave - and the
animals do not have this option.

Cassuto: Yes, I think that is a valid point. But again, what if we are talking about somebody who, for whatever rea-
son - because of psychological or physical injury; because there is a child in the house; or because there is a pet in the
house, which is a recurring theme with respect to battered spouses - cannot leave? What are the alternatives?

Lovvorn: Part of what is lurking here that we have not really hit head on is the double standard that exists with re-
gard to animal protection versus environmental, commercial, or any other type of litigation [*77] in which the plain-
tiff may have to deal with Article III. We have known for years that the bar is set higher for animal protection advo-
cates. Injury in fact, causation, and redressability are going to be scrutinized a lot more. The problem is that the courts
do not really think the injury about which we are talking is a real injury. It is just an emotional subjective preference. It
is not the same as somebody losing money. It is not the same as someone seeing a mountaintop sheared off where they
have hiked for twenty years, although obviously it is.

This is interesting, because we finally, after all these years of knowing this, got a ruling from the D.C. Circuit a few
years ago essentially holding that it is okay to just assume that people who are financially affected have standing. n98
For those people, the courts do not have to look at the details, but for everyone else, they do. In my opinion, the court
finally just came out and said it was going to do this on a double standard.

As advocates, it is our role to try to figure out these secret rules. We talk about standing being a big game; it cer-
tainly is. We have to figure out how to make whatever injuries we are talking about, be they informational, aesthetic,
emotional, or otherwise, sound plausible to a judge trained in looking at commercial litigation. The question of standing
comes down to this: Does the injury you are articulating make sense in the context of an auto accident or commercial
dispute? One of the reasons why courts will not accept, for Article III purposes, merely knowing or hearing about ani-
mals being treated inhumanely without being there and witnessing it is because it sounds a whole lot like negligent in-
fliction of emotional distress. n99 Thus, a lot of the standards that you see applied in Article III are just a rough game
of, "Does whatever you are putting forward sound similar enough to the common law causes of action that I was taught
in law school?" All the other factors for Article III tend to fall into place after that. You can look at the injury someone
is arguing and determine whether or not it is going to pass the test, based on how much it sounds like a common law
theory. I agree that the Article III standing test is largely a sham in most cases, but it also shows that there is a method
by which you can play and win this particular game. And cases like Laidlaw certainly help in that regard. n100
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Tischler: There is dicta that the purpose of standing is to ensure that plaintiffs will pursue the litigation to its con-
clusion. A presumption exists that if the plaintiffs have a financial interest, they are likely [*78] to follow through,
because their own financial well being is at stake. n101 However, if animal advocates allege that they are harmed be-
cause animals owned by some third party are suffering, the presumption is that these advocates will somehow not fol-
low through. As we all know, animal advocacy organizations, whose mission and goals are to protect animals, are high-
ly likely to follow through on litigation. What can these plaintiffs do to convince judges that they will go the distance?

Lovvorn: You hear it a lot, this idea that public interest advocates will not follow through in the same way as
people who are concerned about financial loss. But go down to the superior court in whatever town you live one morn-
ing when it is hearing law in motion, and just listen to what is going on there. A good portion of it involves people who
have not pursued their cause of action for more than two years after filing it. The judge is often on the bench saying, "Is
anyone here today for this case? Is anyone going to show up and actually argue it? Okay, we're going to finally dismiss
it." The idea that private litigants are somehow going to more fully pursue their rights than public interest organizations
or advocates is totally false. I have never heard of a public interest group not bothering to send counsel to court when it
has a hearing. If you watch the civil docket, you will see major corporations that do not bother to send a lawyer. That
whole idea that public interest advocates will not follow through is something that we really need to attack.

Cassuto: There is a certain moral schizophrenia, and what we have here is a sort of legal schizophrenia. One of the
reasons that mediation has come to the forefront as a method of alternative dispute resolution is because people have
finally started to recognize as a sociological phenomenon what we, as lawyers, see all the time: the fact that people say,
"I don't care about the money. I just want the bastard to apologize." That is so often true. Mediation allows a dispassio-
nate, disinterested professional to say, "You know, I think we can make this go away if you will just acknowledge that
you did something wrong and/or stop doing this thing that's wrong. It is not about the money. You can get away without
a very onerous civil judgment if you will just discuss the root causes for the plaintiff's upset." The idea that money has
to be involved is a smokescreen. More often, litigation involves things about which people care deeply. Most people do
not care deeply about money. They want it; they like it; they would like more of it, but it is not the thing that drives
them on a visceral level.

Tischler: In 1972, Professor Christopher Stone published an essay titled: Should Trees Have Standing? n102 I re-
call the first time I [*79] read that essay; it was wonderful and inspiring. I called it "legal poetry." But, has it influ-
enced either the literature or the courts?

Lovvorn: The interesting thing about Stone's piece is that it was very influential in the environmental movement
and was actually cited in Justice Douglas' famous dissent in the Sierra Club case. n103 But that was thirty years ago
when Sierra Club attorneys managed to get at least one Supreme Court Justice to say, more or less, "Why don't we just
forget about all this and acknowledge that trees and rocks and beautiful places should have Article III standing in their
own right." n104 As a practical matter, after thirty years of significant work on environmental protection, the fact is that
this theory has really gone nowhere in terms of working for the environmentalists. The lesson is that this kind of change
in the test for access to federal courts is probably somewhat impractical at this phase. It is a wonderful piece. For any-
one who loses a standing case, probably one of the most therapeutic things to do is go and read Justice Douglas's dissent
afterwards.

Maybe Stone's theory will be the future of animal law, but in terms of environmental protection, it has not been the
case. Maybe it influenced the Laidlaw decision. Maybe judges who decide they are not going to apply these Article III
standards too strictly have Christopher Stone in their back pocket.

Tischler: Let us take some questions from the audience.

Question: Kim Stallwood, Animals & Society Institute. Is there not a cliche that the definition of insanity is some-
one who keeps repeating something and expecting a different outcome? Why am I thinking of that when I hear what
you are saying about standing? If it is such an impediment, why have we, as the animal movement, not actually tried to
do something about it? It seems to me, how can we expect to get existing laws enforced for animals, how can we get
better laws passed for animals, if we cannot sue on their behalf?

Meyer: I totally agree with you. As I said in the beginning, it is a legislative problem. A lot of this can be cured by
legislative fixes. The problem is that the current legislature is apparently packed with anti-animal representatives.
Thinking about Douglas's dissent in Sierra Club v. Morton, one of the things he said, which I think is very telling, was
that there should be legitimate spokespersons for the trees, otters, and biodiversity, and that Congress can, in theory,
designate those legitimate spokespeople. n105



Case 1:03-cv-02006-EGS Document 593-5 Filed 04/10/12 Page 21 of 59

Congress can say that it is against the law to pollute the environment, it is against the law to torture an animal, and
it is against the law to neglect an animal. Congress can decide that certain individuals may go to court and assert the
interests of those injured entities, in the same way as Rule 17 of the Federal Rules of Civil Procedure allows the [*80]
designation of a next friend for incapacitated individuals. n106 That is a congressional designation of a particular person
to represent the interests of the injured. The same thing can happen here. We need some kind of a concerted plan, and
we can start one statute at a time. My priority is the AWA. We need to get that statute amended, figure out a way to do
it so that when the statute is violated, people can go in and sue. It may not happen with this Congress or the next Con-
gress, but we have to start working to ensure that it happens eventually. Otherwise, we are counting on the USDA to
enforce that statute, which it rarely does. n107 People are very limited in what we can do, in terms of bringing lawsuits.
We can sue the governing agency if it issues a decision we do not like, but we cannot sue the actual violators. n108 That
is the problem. I totally agree with you, it is something we need to focus on and start strategizing about. I know people
are already doing so. I am not suggesting this is a novel idea. People have been grappling with this for years.

Cassuto: Let me just add one caveat, even though I endorse what both of you have been saying. There is something
that nags at me when I think about why we are not enacting laws about this stuff. Part of it comes back to, if you will,
the chicken or the egg phenomenon with respect to whether laws codify norms, or vice versa. If we are making laws in
order to create norms, then what we are doing is sort of anticipating that people will agree with us, rather than assuming
that these laws will arise organically from a sense of outrage about a status quo.

My favorite example: you go to a restaurant - every restaurant you have ever been in - you go to the bathroom, and
there is a sign in the bathroom that says, "Employees must wash their hands with warm water and soap before returning
to work." Well, I do not know about you, but I want to live in a world where people already know that, where you do
not have to legislate that kind of behavior. It is just one of those things that you do, because you know it is right; it is
normative phenomenon before it is codified into law.

Here, we have the mistreatment of animals, which is, as yet, not recognized as normatively outrageous. I fear that
enacting a law about it prior to the creation of that outrage will be counterproductive. That is my fear.

Question: I am going to play the devil's advocate, having tried these civil cases and tried to prosecute cases in rural
areas. We are talking a lot about human standing. There is always a way to find human standing, the public health issue
being one great way. But we are not talking about what I see as the longer-term problem of standing for animals. What I
think it is - and I am wondering how you feel [*81] about this - is confusion over the definition of property. What are
we doing as a large movement to be a force and say, "Look, we need to reclassify this as guardianship, not property." I
do not see a big change happening until we get the standard of chattel and property changed over to guardianship.
Someone like a guardian ad litem could say, "Look, this animal cannot speak English, but I'm going to speak for it."

What can we offer to the farming community, to the meat packing industry, to the animal breeders; the dog breed-
ers who make a livelihood out of this, to say, "Yeah, we know you make a livelihood out of this, and we're going to take
your property away, because we don't like how it looks." We have art galleries with chicken heads, and it looks dis-
tasteful to us. But is it not true that the fundamental problem we are having as a movement is that we want to take away
people's property, and that is how it is seen? Until we do that, we can find individual human standing in every place in
the world, but the animals are never going to have it the way we are going about it. I was just wondering if anybody had
thoughts on this. Am I totally out of touch with things? I feel frustrated going through individual case to individual case
and having judges make their decisions before I even walk in and say hello. As long as there are farmers and people
with livelihoods and a lot of money saying, "this is my property, damn it," I don't see a very large change taking place.
‘What are we doing for that larger view of what animals are, as property versus our friends over whom we have ste-
wardship?

Meyer: Everything everybody is doing is helpful to that cause. This is a movement. We would all like it to go fast-
er. There is a lot to do, but Steve Wise's books, and the works of other people who are writing about these issues, are
very important. n109

All of the cases that Jonathan [Lovvorn] is handling, cases we are handling for groups, all of it adds up to what Da-
vid [Cassuto] was saying: we need to make these actions politically incorrect, we have to generate that public outrage.
We have to make it politically incorrect to do these things, such as considering animals as property. Until we change the
way people think, we are not going to reach that point. You have got to admit - I know it is slow going and people are
frustrated - but there has been a lot of change. Joyce [Tischler] has been at the forefront of it. There has been tremend-
ous change. It is becoming gradually more and more politically incorrect to do some of these things.
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With these farming issues - it is very important what HSUS is doing, n110 as are other groups - we are talking
about billions of animals. [*82] You have to do it incrementally. This is not going to divulge any great secret, but a
lot of us here in this room are looking for the right sets of facts to bring those first guardian ad litem cases. That is
where we are going. The way you get there is by bringing other cases first. It is like Brown v. Board of Education in the
civil rights context, n111 which was not the first case brought to establish that principle; there were other incremental
cases leading up to Brown. n112 Everything that everybody is doing - writing about it, talking about it, having confe-
rences, bringing cases - all of that adds collectively to the movement. I agree that it is frustrating and there is a lot more
to do, but we are going in the right direction.

Cassuto: I would add that the point you raise about the property status of animals is, of course, very disturbing and
very urgent. It is part of a larger issue within the notion of property status and private property in general that it is okay
to allow a taking of private property to give to another private entity in order for there to be urban renewal. n113 Now,
whether or not one agrees with that concept, whether or not one thinks that is a good idea, the fact is that, in the Kelo
decision, the Supreme Court stated something that has been the case for over one hundred years. n114 It did not make
any new law. Pretty much no urban redevelopment could take place without that law. But what happened? Congress,
virtually every state legislature, and property rights advocates all over this nation became hysterical, and now there is a
backlash against this idea of the state exercising its right of eminent domain. n115

When we talk about whether or not we have to change the property status of animals - yes, of course, we have to
change the property status of animals. But the whole notion of private property is so problematic and so visceral that if
Congress passed a law tomorrow saying animals are not property, the only thing that would happen is you would have
the kind of backlash that would set this movement back [*83] probably 150 years. We have to be cognizant of that
backlash as we agitate for the kind of important changes you are noting.

Lovvom: Certainly, the situation with regard to the property status of animals, the courts, Article III, and our ability
to get what we want is very frustrating. The problem is, right now, no member of Congress would even introduce a res-
olution saying that animals are not property. No member of Congress would suggest - well, maybe one or two some-
where might - a citizen suit provision for the AWA. It is not viable. The key is to look at that political climate and re-
member that the courts are people, and they are political. They are not the objective institutions people think they are. If
we cannot succeed with the limited changes we are attempting right now, we need to work on changing the public per-
ception and doing other things. Thus, with respect to the question about simply giving up on trying to make standing
work and just focusing on eliminating the property status of animals, I do not agree with the theory that if we are not
succeeding with what we are doing now, the solution is to attempt something more radical, because we are unlikely to
prevail on such endeavors.

Question: Would you comment on the whole concept of guardianship ad litem, where it is not your human standing
at issue, but the animal's standing?

Tischler: In 1980, I filed a lawsuit against a veterinarian who allegedly committed malpractice on a standard
poodle. n116 The first listed plaintiff was the poodle, whose name was Sterling Berg. n117 I moved for an order ap-
pointing Sterling's owner to serve as his guardian ad litem. n118 I was lucky I did not get involuntarily committed. It is
something that I would think long and hard about before attempting again. The timing, the judge, and the facts would
have to be just right.

Question: What about the substitution of a chimpanzee, instead of a dog or cat?

Tischler: I understand where you are heading, but my experience has been that when I speak to a general audience
about dogs and cats, people seem to understand and embrace my points more readily than when I talk about chimpan-
zees. That is because dogs and cats are members of our families, and more people relate to them as emotional beings.
Most people are emotionally more distant from chimpanzees, because they are not raised with chimpanzees. We may
see chimpanzees on a National Geographic television special, but most people, including judges, have never actually
met or spent time with them. For that reason, chimpanzees do not necessarily make a more compelling plaintiff.

Meyer: It is a great idea though. The problem is you have to do it at the right time with the right judge. We spend a
lot of time figuring [*84] out which case to bring, where to bring it, and how to allege standing. What we are worried
about is going backwards. With every case we bring, we run the risk that not only might we lose that case, but the judge
might issue a decision that takes the entire movement two steps backwards. People in this room have been thinking
about this a lot. It is a question of when, under what circumstances, and exactly how to get there.
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Lovvorn: We not only have to think about steps backwards, but also steps forward. The theory that drives people to
say "it should be a chimpanzee rather than a bull" is the same tactical, strategic thinking that makes us think long and
hard about the net result of our actions. No matter what we convince a lower federal court of, anywhere in America,
whatever novel theory, we have the United States Supreme Court as currently constituted waiting for us. Even if we got
everything in our wildest dreams in a federal court case, the last place we would stop is the United States Supreme
Court. We need to think about who is there waiting for us.

Meyer: The state of the judiciary is so important. That is the answer to all of these questions. Unfortunately, it nev-
er becomes a political issue. The only issue the public talks about is abortion, when we are discussing who should be on
the Supreme Court. There are many other federal courts that are making laws out there. We never talk about these other
very important issues, that these judges - young judges, appointed for life - are deciding as the laws of this country.
They are making these decisions. As Jonathan {Lovvorn] says, you can win the greatest case as guardian ad litem on
behalf of a chimpanzee, but then you are eventually going to have to deal with judges like Justices Scalia and Roberts,
and it can become a lost cause. Obviously, animal rights might not be the best issue to discuss for the judiciary debate,
but environmental laws might be. In recent debates, we did not hear much discussion like, "Well, if Judge Alito is ap-
pointed to the Supreme Court, what is he going to do to the environment? If it's Judge Roberts, what about that decision
under the Endangered Species Act?" n119 Much of the debate was about abortion. n120 That myopic focus is a crime,
frankly. People need to focus on other issues, and we need to focus on judicial selection as part of the presidential elec-
tion: Who is this person going to put on the courts? Who is going to be making the laws that will govern our lives?
Those are very important issues.

[*85] Question: When we talk about the private right of enforcement, the argument has been bandied about that
instead of putting the onus with law enforcement or the government and saying that we must hold them accountable to
pursue these cases, we are saying, "Clearly you're not going to do it, so we're going to have to do it." I want to know
your perspective on that argument.

Meyer: The only way to hold government officials accountable is to vote out the President who appointed them.
There is no way to hold them accountable - in the federal context, there is no way - there is nothing I can do about the
fact that the USDA does not enforce the AWA, other than go out and vote for somebody next time for President who is
going to put different people in charge of that agency. Citizens cannot bring a lawsuit against the USDA for not enforc-
ing a statute. n121 The Supreme Court has made that clear in Heckler v. Chaney. n122 I do not think a lot of people
understand that we cannot bring a lawsuit against a federal agency for failing to enforce the statute it is obligated to en-
force. n123 There is no way to hold these agencies accountable, other than to complain loudly and write editorials. Our
clients have written reports about how the USDA is not enforcing the AW A. n124 There is nothing you can do about it.
That is why having a private right of action is so important.

Of course that is not the reason we give when we are lobbying or advocating for a private right of action. We say
that we should take these government officials at their word that they are overworked, that they do not have enough
resources. We say that we want to help them by having private Attorneys General appointed to bring these lawsuits, to
supplement the agencies' enforcement authority. It is not that the agencies are completely sympathetic to the industries
they are regulating - which is often really what is going on - it is that they are overworked and need help. We are volun-
teering to help them.

Lovvomn: There is also something very practical lurking in your question. Look at the Woodley case that the Ani-
mal Legal Defense Fund brought in North Carolina under that state's private enforcement statute. n125 It was one of the
biggest successes that the movement has seen in the last decade. What you do not see, however, is twenty-five similar
actions being filed, because no animal protection organization has the resources necessary to take on those animals. It is
very expensive to care for and house hundreds of animals for years while a case winds its way through the courts, not to
mention that animal [*86] groups do not enjoy any immunity from civil suits the way public prosecutors do. Thus,
the point about making sure that prosecutors and others actually do their government appointed jobs is very important.
We cannot just privatize enforcement and hope that it is going to get done. It would certainly help to have those private
rights of actions, if they were politically feasible, but they are not a silver bullet. The people who are charged with doing
these enforcement jobs need to do them, because no one else can.

Cassuto: I offer a flip side to that. With respect to whether or not it is crying uncle, I would cry uncle, I would cry
aunt, I would sing Waltzing Matilda if it would just get some of these laws strengthened and enforced. I do not really
care who is doing it. I want there to be a reasonable and expected method of enforcement, such that it would create a
deterrent and make it less likely that these abuses would occur. I am cautiously optimistic that if there were more private
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rights of action, there would also be more state enforcement. There would be both the shame phenomenon - states
would not want private citizens always doing the work of the government - and there would also be an understanding
that this is an important issue to the voters and taxpayers of this state or nation. That combined set of pressures stem-
ming from the private right of action would, one hopes, create an enforcement priority within the state.

Tischler: I would like to thank this group of lively, passionate, and experienced lawyers for sharing their insights.
Kandhari: Thank you Jonathan Lovvorn, Katherine Meyer, David Cassuto, and Joyce Tischler.
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that in every factory farm in the United States today, there is probably a violation of that state's cruelty code going on,
whether or not there is a common practice exemption. ... In North Carolina, "any person” - this is the actual phrase
used - can enforce the cruelty law of the state. ... In particular, and [ am talking mainly in the wildlife context - it is
more of a problem in the captive animal context - the statute, on its face, allows any person to bring a lawsuit. ... It
concluded that although Congress could, in principle, confer standing on animals under Article III that could be brought
by some kind of a next friend or someone on behalf of the animals, the Cetacean Community was not a person within
the meaning of the ESA's citizen suit provision. ... What about the idea of trying to tie together noneconomic damages
and cruelty prosecutions, whereby if somebody is convicted of cruelty to a companion animal, part of that person's sen-
tence would include reimbursing the human victim for their emotional damages? ...

HIGHLIGHT: In the third panel of the NYU Symposium, distinguished animal law professionals discuss various
causes of action which may be used on behalf of animals in the courtroom. Panelists talk about traditional forms of
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standing, make suggestions for innovation using existing laws, and discuss visions of how they would like to see the
law develop as it pertains to standing for animals.

TEXT:
[*87]

Tara West: Welcome back. It is now my pleasure to introduce Len Egert. Len is going to be moderating the causes of
action panel. He will be exploring different avenues that animal advocates might use to get into court. Len wanted me to
keep this very short, because he has a lot of material he wants to cover. So I will just say briefly that he is a partner in
the firm of Egert and Trakinski, and they do primarily animal law, which they have been doing for eight years here in
New York City. nl Now I will hand it over to Len.

Egert: Thank you very much. I have the distinct honor and pleasure of introducing this fantastic panel and all the
speakers. Let me [*88] just say before I introduce this group, for those of you who are lawyers and have to suffer
through Continuing Legal Education, I guarantee you will not hear a more interesting discussion of standing in your
legal career. That was just amazing.

I am not going to read the panelists' biographies, because you have them in your books. But I do want to just briefly
run down the line here so you will know who is talking. I will start with Mariann Sullivan, who is a Deputy Chief At-
torney for the New York State Appellate Division, First Department. n2 Mariann is a former Chair of the New York
City Bar Association's Legal Issues Pertaining to Animals Committee, n3 which is a mouthful. Did we change it to the
Animal Law Committee yet?

Sullivan: I do not think so.

Egert: She is a member of the American Bar Association's Animal Law Committee. n4 She has written extensively,
commented on bills and pending legislation, and done a lot of fantastic work. n5

Next is Eric Glitzenstein, who is a founding partner of Meyer Glitzenstein & Crystal, one of the preeminent public
interest law firms in the country. n6é The program does not say that, but it is true.

Then we have Professor David Favre, who has been a pioneer in this field. For over twenty years, he has published
books and articles dealing with animal issues and has some very unique ideas and perspectives in this area. n7 So we are
happy to have him participating.

Sonia Waisman is next. Sonia is a partner at Morrison & Foerster. n8 She coauthored the first animal law casebook
n9 and teaches animal law at Loyola Law School. n10 She has also written articles in this field. n11

[*89] Last but not least is Carter Dillard, who is now the Director of Farm Animal Litigation for the Humane So-
ciety of the United States. n12 He has been very creative in determining causes of action on behalf of nonhuman ani-
mals.

We are really excited to have this group of people together. Since this is the last panel, I want to thank the NYU
Student Animal Legal Defense Fund, and particularly Delci Winders, who did a fantastic job putting this symposium
together - a really great job.

This morning we heard a bit about cultural perspectives, evolving status, and issues surrounding nonhuman animals
in our culture. The second panel, on standing issues, was fascinating and dealt with barriers and ideas about getting into
courtrooms. What we are going to do now, I hope, is figure out what to do when we get into the courtroom: what types
of actions and claims may be brought - and perhaps more importantly, what should be brought. That is what, as a
movement, as animal advocates, we have to constantly be thinking about: the types of cases we bring and whether or
not we are going to take a step forward in a direction we want to go. We need to think all the time about what our goals
are and be very careful that we are not doing more harm than good, because we are really at the beginning stages, and
we have to make sure we get to the place we want to be.

I want to give you a broad stroke of the kinds of topics we hope to delve into here. First, we will cover substantive
causes of action that involve, for instance, companion animals in more of a traditional tort situation, and the issue of
whether or not you can get damages, or certain kinds of damages, or the value of measure of a companion animal. Then
we are going to talk a little bit about animal cruelty statutes, their limitations, and their potential. We will talk, hopeful-
ly, about false advertising and consumer protection claims. We will try to get into some constitutional issues and see if
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there is some potential there in litigating on behalf of animals. Then, just as important, we will explore the procedural
issues.

It really comes down to something I think you have heard already, which is that agencies that are designed and
have the authority to enforce certain laws have traditionally failed to do that when it comes to nonhuman animals. We
are going to talk about, hopefully, private rights of action. We are also going to talk about citizen suits and how, poten-
tially, under federal statutes, citizens can take the place of certain government agencies that are not doing their job. That
is the broad overview. I encourage the panelists to jump in at any time with questions or comments.

We will start with the companion animal issues, particularly torts and damages. Increasingly, we see claims for
emotional distress or something more than replacement value for dogs, cats, and other companion [*90] animals. I
would like to ask Sonia [Waisman)] to address what types of claims could be brought, and what the trend has been in
terms of expanding the notion of damages.

Waisman: Thanks Len [Egert]. As you said, these cases are not new, but there have been a growing number of cas-
es brought in recent years pressing for the recovery of noneconomic or emotional distress damages. The first barrier is
that, in a number of jurisdictions, case precedent limits recovery in cases of negligence - negligent harm to property -
precluding the recovery of noneconomic damages, such as emotional distress damages. n13 So how do you get around
that?

There are exceptions. There are jurisdictions like Hawaii, which, from 1970 until 1986 explicitly allowed the re-
covery of emotional distress damages for harm to property. n14 The seminal case involved damage to a house; it was
not even an animal case. n15 About fifieen years later, in a quarantine case involving harm to an animal, the defendant
made the slippery slope argument, which we will get back to later, but which is a big issue with the courts and one of
the biggest hurdles we face. n16 The defendant argued that if the court allowed a case for harm to one animal, there
would be an onslaught of similar cases, which would be uncontrollable. n17 However, the Hawaii Supreme Court
pointed out that, in Hawaii, a law allowing recovery for such emotional distress had been in effect for more than ten
years, and the court had not seen any change at all in the number of related cases on its docket. n13

We could be making that same argument to courts in all jurisdictions. The first step in confronting and surmounting
the barrier, I think, is to get the court to recognize and acknowledge that the bond between people and animals does
exist, that companion animals are more than mere property. Courts are doing that. For example, in 2001, the Wisconsin
Supreme Court addressed this issue. n19 At the beginning of its opinion, the court stated, "We are uncomfortable with
the law's cold characterization of a dog, such as [the one at issue] as mere 'property." n20 The court then said that it was
calling the dog property, because that is how the law currently defined dogs. n21 The court did not rule in favor of the
plaintiff in that case. n22 It looked to Wisconsin precedent and construed it to bar recovery for emotional distress dam-
ages in cases of negligence. n23 The court did not foreclose the recovery of [*91] emotional distress damages in cas-
es of intentional harm, but found that the facts in that case did not present such a situation. n24 The fact that the court
was uncomfortable with the characterization of animals as property is an important step.

The key in bringing these cases is to always look at the facts you have. Find the best facts; look at the law,
precedent, and jurisdiction; and analyze it all thoroughly. Because even where the law appears to say there is no non-
economic recovery for damage to property, there may be nuances. There may be public policy reasons why past courts
have reached that conclusion, and you may be able to enlighten the court as to why it would be consistent with existing
precedent in that jurisdiction to allow for the recovery of emotional distress damages in your client's case.

Let me just clarify one point. When we are talking about allowing recovery, in most instances, the question is
whether the court will allow the cause of action or the claim for relief to stand in the first place. Very often, early in
these cases, the cause of action for negligent infliction of emotional distress is kicked out before the plaintiff even gets
the opportunity to bring evidence before a jury or the trier of fact. That is the first hurdle we face. Getting past that
would at least allow the plaintiff to present evidence and put on the case.

Egert: Within the movement exists a fundamental discussion of animals' status as property. When we talk about
companion animals, increasing damages, and including emotional distress damages, are we really talking about the val-
ue of the animal vis-a-vis the human companion? And, as someone asked in the last panel, does that help us take steps
toward eliminating property status for animals?

Waisman: There are really mixed views on that. Yes, the animals' value is established vis-a-vis the human plaintiff.
There is no question about that. Whether that helps animals in the long run, I would argue that it can. The fact that you
are getting recognition of a bond - that many people do consider their companion animals to be part of the family - is
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significant. Not that courts in the past have never said or recognized that, but we are seeing it more and more in these
cases. I think that, in the long run, this has to help the animals. Even if it does not change the property status per se, I
think it is a stepping stone on that river, on David Favre's river, a stepping stone towards advancement. n25

Egert: I will open this up to David [Favre] or Sonia [Waisman], or anyone who has an opinion on whether or not
we should proceed along a litigation route and try to convince judges that this is the right thing to do, or whether it
would be more practical or beneficial to go legislatively and try to enact laws increasing damages.

[*92] Favre: There is another important issue that Sonia [Waisman] did not raise regarding public policy. We
have much trouble in our society in trying to decide whether, if you are emotionally harmed by harm to another human
being, you will be able to recover. If you see a human get hit by a bus, can you recover for that? The answer is typically
no, not unless they are a blood relationship. n26 If your best friend gets smashed in front of you, and you are trauma-
tized for life, you have no cause of action. So the judges are likely pondering, particularly Supreme Court judges, why
we would give a better status to an animal than we can to another human friend, and how we would measure that. Is a
jury allowed to just go berserk and give a million dollars? How much is that pain and suffering worth?

I think that drives us to the legislature. I think that, in reality, if we want incremental change - for society to be
willing to say, "okay, ten thousand, thirty thousand dollars" - politically, this is not going to happen unless we establish
a ceiling. That is what I have learned in talking about this with other people. The powers that be in the legislature simp-
ly are not going to let an open-ended judgment exist where juries can return huge amounts of money for the loss of an
animal. But these powers are willing to admit that animals have some value beyond market value. So we need to reach a
political compromise. That would be the next step, to say that animals are more valuable than just market value.

Waisman: I would like to follow up on that. I think a lot of courts do defer to the legislature, and not only in animal
cases, but in any case where the plaintiff is seeking to extend the right of recovery. Whether it is in the best interest of
the animals to go the legislative route is a tough question. The first statute to do so was in Tennessee, originally known
as the T-Bo Act, but now known as the General Patton Act of 2003. n27 It came about because the Shih Tzu of a state
senator, Steve Cohen, was attacked by another dog and died, causing the senator to realize that the law did not provide
for noneconomic damages in this circumstance. n28 The problem with the T-Bo Act - its restrictions - is significant. The
Act was originally limited to a four thousand dollar recovery, n29 which has now been increased to five thousand dol-
lars, n30 but many would argue that this is far from what it [*93] should be. The statute implicitly, and then later
explicitly, excludes and exempts veterinary malpractice cases, n31 which is huge. It also defines the animals covered
very narrowly, defining a pet to be a dog or a cat, period. n32

Obviously, there is a lot of room to broaden and strengthen this legislation. The problem is that, if you start with a
model statute that an animal advocate would ideally want to see passed, it is highly unlikely it will end up in the same
form as you would like it to be. And the question is, how far do you go with the compromises? Sometimes we are better
off without them. There is always that counterbalance. Are settlement values in these cases increasing to the point
where we are better off without a four or five thousand dollar cap, if people are now getting significantly more than that
in settlements? Or are we better off to have explicit recognition on the books that, yes, there is recovery for the loss of
companionship of an animal? The bond between people and animals exists. There is some value here.

It is a tough process, and you really need to look at the legislature and the forces in play. Certainly, if you can work
with a veterinary association in the state, achieve a compromise that they can live with, and obtain their backing on the
proposed legislation, you are going to get further and hopefully have something that is stronger than it would be if the
veterinarians were fighting it. These are all factors you need to consider. Ideally, yes, legislation seems like it may be a
better route than the courts, but either way, you have to look at all the factors in play and really think it through before
you move forward with it.

Sullivan: I would just like to add - and I do not mean to imply lawsuits are a bad thing; I think they are a really
good thing - but in addition to the idea that such lawsuits reinforce the property status of companion animals - by ar-
guing that animals are property, and that the loss of such property has caused the owner emotional harm - there exists
the constant risk of reinforcing the idea that animals are valuable simply because individual humans value them. Most
of the animals being harmed are not companion animals, and thus not particularly or individually valued by anyone.
That is not a reason not to pursue these kinds of legislative remedies, but it is something to always keep in mind in order
to create some space in arguing for animals in which to remind people that there are many animals who are not cared for
atall,
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Egert: One of the descriptions of this panel says that attention will be given to both existing law and new proposals.
David [Favre], I know that you have a proposal relating to this issue, if you want to give us a thumbnail sketch of that.

Favre: One of the advantages of being a law professor, and there are many, is that I am paid to ponder and think
about the future. I have been in this movement since 1981 and have pondered the future [*94] quite a bit. Intellec-
tually, what do I want to be before I die? Now that I am approaching sixty, it is not inconceivable that I might die.
would like the animal rights movement to reach the point where animals are plaintiffs. That is all I can want in my life-
time, that animals are allowed to be plaintiffs and to assert their individual interests against somebody who is seeking to
harm those interests.

However, there exists a big barrier that is talked about within the animal rights movement all the time, and that is
the property status. Many books have been written about this. n33 I keep pondering it. I pondered it for a decade. I said
to myself, "It is not going to go away. I do not care what you say philosophically, the actual legal property status for
animals in my lifetime is not going to go away. So we have got to do something else. We need another route to the
rights that I want." Then I reflect back and think, is the property status in fact an absolute barrier to animals being plain-
tiffs? My answer is no, it is not. That exists in our heads. These are all our ideas - human ideas. Nothing in the real
world says that our concept of property has to be a foreclosure to animals filing lawsuits.

My first law review article that got to this rather deep issue came out in Duke Law Journal about four or five years
ago. n34 The article reflected my thinking of about a decade; it takes a long while to get articles out. In that article, I
suggested that we have this really nifty little thing within the world of property called equitable interest, and for literally
centuries this has been the case. n35 I am the most old-time law professor here to talk about legal interest and equitable
interest. Ever since the Statute of Uses, there has been such an important distinction. Why can we not talk about humans
retaining their legal property interest in animals, but also about giving animals their own equitable title, and by giving
animals that status, allowing them to file lawsuits? I have talked to enough people now to know that this makes for a
great discussion among property professors. But when I start trying to explain what equitable self ownership means to
most people, the blank stare pops up pretty quickly.

In the last year, I have been thinking about another aspect of the property status issue. In an article that came out
about a year ago in the Michigan State Law Review, I proposed a brand new tort, in which the animals are the plaintiffs.
n36 In that article, I did not make any reference to equitable self ownership or anything else. n37 Again, I think that
might be simply a canard to get to a particular point, to allow the legal system to be comfortable in what it is doing. I am
now promoting a new approach. While some people in this room will be unhappy with [*95] my idea, I think a lot of
people today are in fact pushing towards this, but we need to articulate it a bit more clearly - I want to create a status of
living property. We have personal property; we have real property; we have intellectual property. All animals are now
under the category of personal property. I want to create a whole new category of property, called living property, with-
in which the relationships would be construed in the guardianship mode.

In other words, if an animal is living property, then those responsible for it have guardianship-like obligations to-
wards that animal. I think that is something, I try to be extremely pragmatic. How does the average person on the street
feel; what would they buy? And, therefore, what would a politician ultimately buy to make this happen? What would a
judge buy? In my career, I have met a lot of judges, and based on my experience, they are conservative. Judges are con-
servative not in a political sense, but in a change sense; they do not like radical change. Even liberal judges do not like
radical change. Judges are not going to throw over the legal system and free the chimpanzees from every cage in the
country. It is not going to happen, people. I am sorry, I just do not see it happening.

So how do we get there incrementally? How do we help this move a little bit forward? I think we need a construct
of property that allows us to move to a new position. Maybe it is an interim position, and my children's grandchildren
will move us somewhere else after that. But what I keep asking people is, "Where are we going in the next ten years?" I
do not see us turning this into a vegan society in the next ten years; it is not going to happen. So is there someplace else
we can go? Or do we simply keep holding our breath and turning blue and saying "everybody has to be a vegan," while
all these millions of animals get harmed every year. Every day, more and more animals are harmed while animal advo-
cates are holding their breath and trying to make everybody into a vegan. It is not going to happen. Why do we not
simply say, "We're going to be more subtle now. Yes, they're property. But guess what, it's a new category of property,
and because of that, we have very special obligations to those animals." Is that radical enough for you?

Egert: What I thought was interesting is the interim step part. If we go there, are we more likely to get all the way to
non-property status? Also, this is a constant theme and consideration, is it going to get us to a place where that will be
enough?
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Favre: I answer that question in a book I am writing now, arguing that - for me - that is enough. I am very happy
with that. I have a different view of the world. I want a view which includes domestic animals, more than dogs and cats.

Egert: We might have to wait for the book to come out to go further into this topic. Thinking about the theoretical
side of this property status is interesting, because, true, animals are considered property, but then there is this whole
body of case law and statutory law that offers nonhuman animals protection from cruelty. What other property [*96]
out there has a similar protection codified in statute that protects it from the unjustifiable infliction of cruelty? So, let us
turn to cruelty statutes. Carter [Dillard], if you can give us a brief overview of state cruelty statutes, how they can possi-
bly be used, and some of their limitations, that would be great.

Dillard: Sure. Very simple. Criminal provisions, generally speaking, prohibit the malicious, intentional, or negli-
gent infliction of suffering upon animals. n38 They vary with as many states as we have, and generally, they can only be
brought by the state. These provisions come with a range of criminal sentences, including probation, and occasionally
provide for special disposition to protect the animals. n39 Criminal provisions are often noted for exempting farm ani-
mals n40 and animals used in research; n41 although my personal opinion is that those exemptions are overrated, mostly
because they have not been tried. But these are the basic criminal principles that exist to prohibit what society considers
to be the reprehensible, immoral treatment of animals.

Egert: I think we are all familiar with the sort of individual cruelty cases involving companion animals, where it is
clear that somebody stomped on a dog and that constitutes cruelty. Hopefully, it will be prosecuted and followed up,
and the person will be punished. But when we get into other areas with other animals, when we are talking particularly
about farm animals - or farmed animals - how are laws applied to farmed animals in the states so that they are not com-
pletely exempt? And can we use the same structure to attack more institutionalized cruelty, Mariann [Sullivan]?

Sullivan: I agree with Carter [Dillard] about the fact that farmed animals themselves are not usually exempted from
statutes. What are exempted are customary farming practices, as a general rule. n42 There are many variations, fifty
states, and such exemptions exist in only about half the states. We are not exactly sure what they mean at this point,
because they have not been litigated. But even where such exemptions do not exist, there are a lot of problems in ap-
plying state cruelty laws that do purportedly apply to farmed animals in states, including New York, in that kind of con-
text, or really in any institutional context.

[*97] Anti-cruelty statutes are very simply worded and do not create a regulatory system, by and large, except in
New Jersey, which does have a regulatory system. n43 But even New Jersey pretty much only says that you cannot
cause an animal unnecessary or unjustifiable pain. n44 So the first problem is that the statutory language is very vague,
making it difficult to know exactly what is prohibited in an institutional setting. The proof has to be beyond a reasonable
doubt, which is, of course, an extremely high standard. No regulatory system would require that kind of rigorous stan-
dard. Plaintiffs frequently have to prove a particular state of mind, either intentional or knowing. n45 In a case that Len
[Egert and Amy Trakinski] brought, which perhaps he could talk about - the ISE case - a conviction was lost on the fact
that the ISE Corporation, on whose behalf two living hens were thrown into the garbage, could not have known that
those hens were thrown in the garbage. n46

Anti-cruelty statutes are publicly enforced of course, as we have gone through. But the District Attorneys (DA)
have other things to do, and DAs in rural counties are not likely to want to pursue this kind of action.

Also, there is no inspection system. n47 There is no right to go into a farm and find out whether the law is being
broken. These are criminal laws. You must have a warrant to go in and investigate a crime, n48 and that warrant must
be based on probable cause to believe that a crime is being committed. n49 So you need to have reports coming out, but
of course everything is very secretive.

The fact that these statutes are worded in such general terms and are so vague, I think this is probably the greatest
single problem in enforcing them. People have been doing this in good faith - confining hens to battery cages, believing
it is legal - for years. To bring such people into court and accuse them of a crime, not just of breaking a regulation, not
just of doing something they should not have done, but to label it as a crime - a criminal action - and to tell them that as
a [*98] result, they have to stop doing this as of now and can no longer be in this business, is a pretty hard thing to
ask a court to do. But, as Carter [Dillard] said, it is not necessarily impossible. Maybe Carter [Dillard] could expand on
that a little.

Dillard: I would say that in every factory farm in the United States today, there is probably a violation of that state's
cruelty code going on, whether or not there is a common practice exemption. For instance, there is a case being brought
on Tuesday regarding animals that were trapped in the wires of their battery cages. n50 The defendant was not charged
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with using battery cages; he was charged with cruelty, because the animals were trapped in the wires of those cages. n51
And that fine distinction means that we are not challenging the practice itself. So with that in mind, I would say that in
every state where there are factory farms, there are probable violations going on. It is not impossible to bring these cas-
es, because as we will discuss, there are private rights of action that allow citizens, Societies for the Prevention of Cru-
elty to Animals {[SPCA], and Animal Control Officers to sidestep recalcitrant DAs. So even in situations that are politi-
cally impossible, you may be able to get into court. And if the judge applies the letter of the law and ignores the fact that
what he or she is facing is a politically sensitive case, you may win. So I tend to be hopeful about our cruelty statutes
and their application to farm animals.

Egert: I will just chime in briefly on farm animal prosecutions. Though they are few and far between, I think we
need to really look at the potential there. I think Carter [Dillard] is absolutely right; if the court sticks to the letter of the
law and really applies it in a fair manner, there is a potential to win those cases and start pushing the envelope, because
it is a closed world there. Basically, whatever a factory farm facility wants to do, it can, because nobody is in there
watching what it is doing. I will say that I have been pleasantly surprised, and it depends on which judge you go before.
Amy [Trakinski] and I originally obtained a conviction on behalf of those two hens at ISE. n52 This was reversed on
appeal based on the intent factor - whether or not the employee knew that the hens were alive when he put them in the
garbage with the other dead hens. n53 But in the process, and this is why sometimes it is good to continue litigation, we
got rid of a precedent that was floating around in New Jersey that you had to maliciously treat an animal in order to be
convicted of cruelty. n54 The court clarified in that case that all you need is a knowing element in your mental state,
nS55 which was very good according to the SPCA officers, who carry [*99] around that decision from court to court.
Another positive result was that the corporation was trying to claim protection from any and all claims of cruelty under
the Right to Farm Act, but the court found that the Right to Farm Act did not apply. n56

If I could just go off on one tangent in terms of not getting into facilities, or people who do go into facilities, Ma-
riann [Sullivan] do you want to address a potential justification defense?

Sullivan: Yes. Another interesting way in which the cruelty law could come into play in the courts is if one were to
happen to have a client - it does not have to be in a factory farm situation, it can be any situation - who has, in their be-
lief, rescued an animal, but they have been charged with either trespassing or stealing that animal. In about half the
states, there is on the books (these vary a lot, so I am going to talk about the New York one) a type of justification de-
fense. nS7 It is often called the lesser of two evils defense. n58 If you will forgive me, I am just going to read through
the defense in New York.

Conduct which would otherwise constitute an offense is justifiable... [where] such conduct is necessary as an
emergency measure to avoid an imminent public or private injury which is about to occur by reason of a situation occa-
sioned or developed through no fault of the actor, and which is of such gravity that, according to ordinary standards of
intelligence and morality, the desirability and urgency of avoiding such injury clearly outweigh the desirability of
avoiding the injury sought to be prevented by the statute defining the offense in issue. n59

In New York, if somebody takes an animal that is being mistreated (you do not even have to establish that the cru-
elty to that animal was actually illegal, although it is probably a good idea to be able to do that) this defense could es-
tablish that they were not actually guilty of a crime, because they were justified in that act. It is an interesting way of
bringing the whole anti-cruelty law into court in the reverse posture. A particularly nice thing about this is that the bur-
den of proof'is, of course, reversed. n60 The prosecutor has to prove beyond a reasonable doubt that the act was unjusti-
fied. n61 So rather than proving that the animal was treated cruelly, as in a typical criminal animal abuse scenario, the
state, seeking a conviction for trespass or theft, has to prove that the animal was not treated cruelly, making the taking
of the animal unjustified. n62

I am not suggesting that anybody go out and steal chickens. Please do not take this to be my suggestion. But if you
were in a position [*100] of representing somebody who is being accused of that kind of crime, this is certainly a
defense that you want to keep in mind.

Waisman: One other point I want to raise about these cases is, win or lose, we have been talking about what goes
on behind closed doors, and the media attention that these cases may get can also be helpful.

Egert: I think we are going to have to move along to false advertising and consumer protection. We just have a lot
of areas to cover and are trying to leave enough time to allow members of the audience to ask questions. So Carter [Dil-
lard], you have been successful in false advertising and consumer protection claims. Could you just give us a brief
summary of what those claims involve?
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Dillard: Yes, I will try to be brief about it. Essentially, any situation where an animal is used to produce a good or is
used in the rendering of a service, the person using the animal will have to advertise the good or service to consumers
by making representations. Those representations have to jive with the actual use of the animal and not misrepresent it.
n63 Advertising is false if it misrepresents the use of animals. This applies equally to animal products as it does to any
other consumer product on the shelf. To some extent, the market can help improve animals' lives. Consumers generally
want to make ethical choices and purchase goods that cause less suffering to animals. The reason false advertising
claims might be a helpful tool for animal welfare and rights litigators is that, by eliminating false advertising in the
marketplace, consumers can begin to make more perfect market choices and drive the level at which animals are treated,
sort of bring the level of humaneness up by their purchase choices. We can use false advertising as a tool to eliminate
deceptive advertising that prevents consumers from making humane choices and thus changing the way that the subject
animals are treated. I would not say that it has proven to change conditions, but it has been shown to drive people creat-
ing the standards - and creating the advertising - to reconsider (a) whether they want to put the advertising on the prod-
uct, which is the immediate effect of false advertising law, and (b) whether they want to raise the level at which they
treat the animals to meet the advertising, making it true. To the extent that happens, it is good for animals used in goods
and services.

Egert: By no means are we suggesting that this list of topics is all encompassing. Obviously, we all need to think
about what types of [*101] claims could be brought and we all should think about that. These are areas where claims
have been filed and dealt with. I think it is important that we look beyond that. And in that vein, I turn to Eric [Glit-
zenstein] and ask a simple question: Laurence Tribe suggested that the Eighth Amendment's prohibition against cruel
and unusual punishment seems well suited to the problem of cruelty to animals, given that it does not limit itself with
regard to who is being punished. n64 What are your thoughts about this?

Glitzenstein: It seems like we are going from the very practical to the extremely abstract and theoretical in the flash
of the moment. This is obviously a huge topic that I will just touch on very briefly - the concept of using constitutional
provisions, including not only the Eighth, but also the Thirteenth Amendment, to really create not only evolutionary, but
revolutionary, change in the way that animals are treated under federal law. I think Professor Tribe's suggestion really
reflects the kind of opportunities, but also difficulties, that we all face. The reason he suggested the Thirteenth Amend-
ment is because it does not contain a particular word - and that particular word is "person." n65 His argument is that the
amendment basically prohibits a kind of activity, as opposed to on its face conferring specific rights on a set of entities.
n66 In particular, it prohibits the institution of slavery. n67 As I presume people know, even though the Thirteenth
Amendment was passed specifically to outlaw the slavery of African Americans, it has been widely extended to prohibit
any kind of slavery of human beings, broadly defined. n68 So the question this raises is, can we look to that kind of
constitutional protection, or some other basis in constitutional law, to extend such protections to at least some categories
of animals?

This obviously could be an enormous topic in and of itself. I would simply say that it is the kind of issue, as the last
panel suggested and others here have already touched upon, that is worth continuing to take a hard look at. It is worth
looking for the right opportunity to at least debate the issue, get the concept out there, particularly with regard to certain
kinds of animals like chimpanzees, gorillas, bonobos, and other great apes, as to which there is an enormous new range
of scientific, cultural, and other kinds of information available to suggest that this presumed gulf between human beings
and at least some of our closest relatives is really not quite as wide as people may have assumed. n69

[*102] My own view is that this kind of case would encounter significant problems, to say the least. For one
thing, it is difficult, I think, to define exactly what slavery means in the context of a particular nonhuman animal. The
question would be: if slavery applies to the great apes, why would it not also apply to other kinds of animals that are
held in captive situations? I think obviously one would - particularly with this federal judiciary and this Supreme Court -
rapidly get into the problem of looking to determine the original intent of the Thirteenth Amendment. Clearly, some
members of the Supreme Court largely consider themselves to be originalists, which means that they look to the original
intent of the framers of whatever provision is in question. n70 One would be hard-pressed to imagine Justices Roberts,
Alito, Scalia, and the like concluding that that original intent was sufficient to encompass nonhuman animals. Obvious-
ly, there are enormous difficulties with that.

Very quickly, the other constitutional provision that I personally think is at least worth taking a continuing look at
is the Fifth Amendment. This amendment does obviously apply to persons and says you cannot deprive persons of life,
liberty, or property without due process; it has also been held to extend to nonhuman entities, even though it refers to
"persons." n71
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It refers not only to noncitizens, as we know from the recent Guantanamo line of cases, n72 but it also applies to,
for example, corporations. n73 I found it fascinating, when I was doing some research in this area, to look back at the
original way in which corporations became recognized as persons in 1886. n74 As Justice Rehnquist, of all people, in
the later decision noted, the Supreme Court pretty much just made that up without almost any analysis or any argument.
n75 There was a Supreme Court decision way back then that seemed to assume that it was so obvious that corporations
should be given legal rights that they were willing to recognize them as persons without extended discussion of the is-
sue, which probably tells you more about what was going onin [*103] 1886 in this country than anything else. n76
But what it clearly suggests is that there are opportunities, perhaps not today and perhaps not tomorrow, to convince the
court that the same kind of expansive view of what a person can be is something that should extend to the kinds of in-
terests we are talking about. So I think that it does at least speak to the appropriateness of what people like Steve Wise,
people on this panel, and others are doing in expanding people's consciousness, both legally as well as practically, as to
what is possible when you look at constitutional protections. I think that is probably sufficient for an overall introduc-
tion.

The only other area that feeds into all that is using the habeas corpus statute as a potential avenue, and the Constitu-
tion's habeas language actually does not contain the word "person" either. n77 Once again, I think arguing that the ha-
beas corpus provisions can be used to, at least at this juncture in time, address a specific animal's interest is obviously
farfetched. That is not to say it is not worth thinking about, and perhaps even bringing a case. And I am one who thinks
that there may be some value to bringing a case, particularly with regard to one of the great apes, in the right factual
context, for publicity purposes and to use it as a vehicle for getting people like Jane Goodall and Roger Fouts and others
into a courtroom to testify on Court TV and really sort of raise the profile of peoples' thinking on this issue. I do not
think that is too farfetched a notion, even if legally it may have not a great chance of success. So I just throw that out as
a provocative thought that we perhaps can pick up on later.

Egert: I think it is very important to see the big picture and look at what potentially is down the line so that we can
do the hard work of figuring out incrementally, as was raised earlier, what cases and steps are going to lead to that, or at
least to an ability to make those arguments and really have them heard in court. So thanks for that overview. At the
same time, maybe we could get that corporation decision for the animals, where the court just says it without having
those incremental steps, although I doubt that is likely to happen.

Glitzenstein: Just one point that I neglected to mention. People tend to look at this personhood thing as an all or
nothing proposition, and I think what the corporation example shows is that it is not. The courts have actually been ra-
ther nuanced in their approach as to what rights corporations have. Courts have said that corporations have certain li-
mited First Amendment rights, and certainly due process rights when it comes to property, but they obviously do not
have the right to vote. n78 Corporations do not have full liberty rights; there are all kinds of rights they do not have. n79
So I think one way of approaching the whole concept of personhood is by saying, "Look, the courts for more [*104]
than one hundred years have had no trouble having a fairly nuanced flexible notion of what personhood can mean. And
it doesn't necessarily imply this whole slippery slope problem is going to come in if you just simply say, well the right
not to be tortured doesn't imply the right to vote, or the right never to be subject to any form of captivity." I think it does
allow a sort of line drawing in the history of constitutional law. It shows that, if nothing else, courts have proven them-
selves to be rather adept in engaging in that kind of fine line drawing when they regard it as necessary.

Egert: One of the cases Mariann [Sullivan] mentioned that we handled was prosecuted on behalf of Gene Bauston
at Farm Sanctuary, as an individual. n80 And it was one of those unique situations where we found a provision, in this
case, under state law in New Jersey, where an individual has a private right in certain low-level offenses, within which
animal cruelty fell, to go in as an individual, file a criminal complaint, and hire an attorney to represent the complainant
on behalf of the state. n81 Our role in that case was representing the state of New Jersey on behalf of Gene Bauston at
Farm Sanctuary, which thrilled us, because we had control and could prosecute this factory farm for abusing their hens.
n82 Are there other examples of which the panel is aware? And are there other opportunities in that regard?

Favre: The North Carolina statute is one, but not identical, because it is more limited in nature. n83 In North Caro-
lina, "any person" - this is the actual phrase used - can enforce the cruelty law of the state. n84 That is the hook that the
Animal Legal Defense Fund (ALDF) used when it went into North Carolina and took out, I forget how many hundreds
of animals, in one particular hoarding situation. n85 It also had the effect of encouraging the prosecutor to ultimately
bring criminal charges that went in parallel to our civil action. n86 Unfortunately, they are both still ongoing after well
over a year of activity, again suggesting that this is not a trivial activity in which to be engaged. n87
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Waisman: I just want to clarify that the North Carolina statute allows for a civil action, as opposed to the criminal.
n88

Sullivan: And I just want to clarify, not that I am any expert on the North Carolina statute, but even though proce-
durally it is probably the best in the country, substantively it is probably the worst. It [*105] exempts virtually every-
thing the drafters could think of exempting. n89 So it is interesting that they were willing to be very progressive on one
end and very conservative on another. It kind of works together.

Egert: One of the most frustrating things, no matter what we do - animal protection, animal rights, or animal advo-
cacy - is when state and federal agencies fail to even enforce existing laws. The more we can find ways to get in and do
this ourselves on behalf of nonhuman animals, the better off we are going to be, if this continues to be the structure -
relying on agency action to enforce the laws. Carter [Dillard], did you mention you had something else to say in terms
of private rights of action?

Dillard: There exists what is generally called a private attorney general statute. It is simply any situation where a
private entity steps in to enforce a law on behalf of public interests. n90 Probably the most well known statute was in
California, up until its change two or three years ago pursuant to a state initiative, that allowed private citizens to bring
unfair competition cases against businesses that were violating any state law, including cruelty laws. n91 The statute
gave In Defense of Animals a toehold to bring a cruelty case against a foie gras producer in California, and that litiga-
tion, along with what was at the time a sort of budding state lobbying front, resulted in state legislation banning the
production and sale of foie gras in the state. n92 It was a great substantive win, banning a horrific practice. Unfortu-
nately, the cause of action fell shortly thereafter.

The trend is that activists find a cause of action and file a suit, and then the various trade associations and the insti-
tutions with whom they work to identify our lawsuits jump on the causes with state legislation and snuff them out. But I
encourage people to think that it is not always that way. Of course, you can find friendly legislatures and get these
causes of action inserted into state law. That is something we should be looking towards prospectively, not that we are
losing causes of action, but that we should be creating them.

Egert: And on the federal level, Eric [Glitzenstein], are there examples that we could look to in terms of designing
that legislation or getting those protections?

Glitzenstein: There are a whole series of federal laws that we use in the absence of a strong citizen suit provision of
the Animal Welfare Act (AWA), as well as other provisions specifically geared toward animal protection, that we have
employed to safeguard and pursue the [*106] interests of animals. n93 These laws range from the Endangered Spe-
cies Act (ESA) to the Clean Water Act to the Toxic Substances Control Act, and many others. n94 I think the ESA is
one that is worth profiling, both because it has a very far ranging and effective citizen suit provision that I think could
serve as a model for virtually any other state or federal law, and also because those of us who are actively litigating in
this area have, in fact, employed the ESA in some contexts pretty much as a direct animal welfare statute. n95

The example that Kathy [Meyer] mentioned in the last panel, the Ringling Bros. case, was brought under the ESA,
which prohibits the taking of listed animals not only in the wild, but also in captivity - a little known fact. n96 That case
was brought directly under the broad citizen suit provision of the ESA. n97 Let me disagree with David [Favre] a little
bit on this: to me, it does not matter really who the plaintiff is, as long as you can bring a lawsuit and effectively accom-
plish the result you want. I think animals may be different from human beings in at least one respect, which is that as
long as their interests are being addressed, I do not think they care that much what their designation under the law is. I
may get some disagreement on that, but to me it has to be an entirely functional test. Are you in fact accomplishing the
result of reducing the cruel, inhumane treatment of animals, or are you not? And if John Doe is the one who is bringing
the case, who cares?

In the ESA context, I do not think standing has turned out to be a huge barrier to bringing those cases. Because of
the citizen suit provision, the cause of action has not proven to be a serious problem. In particular, and I am talking
mainly in the wildlife context - it is more of a problem in the captive animal context - the statute, on its face, allows any
person to bring a lawsnit. n98 It essentially eliminates, with that language, any kind of zone of interests requirement.
You do not have to worry about prudential standing, which has proven to be a problem in a number of areas. The ESA
also allows litigation to be brought against two critically important classes of entities: violators and implementers of the
statute. n99 The class of violators includes, broadly speaking, any corporation, private party, municipality, or state gov-
emnment. n100 This is obviously subject to Tenth and Eleventh Amendment limitations, which have proven to be some-
thing of a problem. n101 [*107] The class of implementers includes entities such as the Department of the Interior
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and the Department of Commerce, who are subject to litigation for failing to carry out mandatory duties under the law.
These duties include not only the failure to list species, but also the failure to protect habitat, and in some instances, the
failure to extend other protections to the list of endangered and threatened species. n102

Finally, and of particular value to those of us who must figure out not only how to bring these cases, but how to
keep bringing them, the ESA has a very favorable and broad attorneys' fees provision under which, if you prevail, you
could actually get a court to award attorneys' fees so you can bring your next case. n103 I think the ESA actually pro-
vides a good blueprint for how these cases can be brought. However, one thing I would say is: the fact that many law-
suits have been brought under the ESA - and there are many - has not shamed the federal government into effectively
implementing the law. In fact, it is arguable that, if anything, the fact that the government knows it can sit back and wait
for private parties to bring litigation may have had the effect of suppressing enforcement, which I do not believe would
have ever been substantial, anyway, given the resources available. But it is sort of an empirical example of where that
shaming effect has certainly not been the case.

The other aspect of the ESA I would mention - I do not know if there was discussion before I came in - is the Ceta-
cean Community case from the Ninth Circuit, with which a lot of you may be familiar. n104 In that case, the Ninth Cir-
cuit determined whether or not something called the Cetacean Community could itself bring a lawsuit under the ESA.
nl05 It concluded that although Congress could, in principle, confer standing on animals under Article III that could be
brought by some kind of a next friend or someone on behalf of the animals, the Cetacean Community was not a person
within the meaning of the ESA's citizen suit provision. n106 This was a kind of narrow analysis of what "person" meant
within that particular context. But just to tie it back to what we were talking about a moment ago, this case will probably
prove to be very unhelpful in other contexts in which people try to argue that animals can be considered persons within
various legal constructs. The Ninth Circuit said that however you read the word "person,”" Congress did not mean for it
to encompass that "community"” or to broadly read [*108] other animals in under the ESA. n107 So that is sort of a
cautionary note for people to be aware of.

Egert: Although the federal agency was not - and probably never will be - shamed into changing its behavior, it is
important to note that the resulting public awareness is just as significant. I think just by bringing these litigations, we
can make the public more aware of the failures of government agencies to do their jobs in many respects. That is im-
portant in and of itself.

We have heard previous mention - I think Eric [Glitzenstein] mentioned it, and also Kathy [Meyer] in the prior
panel - of creating a citizen suit provision in the AWA. Mariann Sullivan has a specific proposal regarding that.

Sullivan: It is actually not my proposal; the New York City Bar Association adopted this proposal several years
ago. n108 Kathy [Meyer] very passionately advocated for a citizen suit provision for the AWA, and I will try to do the
same. The Committee on Legal Issues Pertaining to Animals felt that, even though it is very difficult to imagine Con-
gress passing such a thing, it was a good vehicle for the bar association to advocate for, to bring to other bar associa-
tions, and to perhaps bring to the American Bar Association at some point, if we can get enough support. Lawyers like
standing, because it means they get to bring lawsuits, and it is also a good educational tool to teach people a little bit
about animal law in the bar association context.

The Committee put together this proposal, and since then, Cetacean Community v. Bush has come out. n109 Al-
though this case has very bad implications in a number of ways, it did reinforce our position, in that if Congress wanted
to give standing to animals, it could. n110 This was stated in very strong language. Of course, it is dicta, and it is the
Ninth Circuit, but still there it is, in print. This is the only court that has ever addressed the issue.

Starting off with bad enforcement, also since we first proposed this, the United States Department of Agriculture's
(USDA) Office of the Inspector General (OIG), which you have just got to love, has come out with the fourth in a series
of audits over about the past ten years, of the Animal and Plant Health Inspection Service (APHIS). n111 APHIS is the
division of the USDA that enforces the AWA. nl12 The audit report is scathing; it is a great read. You should go on the
site and read it if you can, because it is just unrelenting in its criticism. I think things have probably gotten even worse
under the Bush Administration; the [*109] country is divided into regions, and particularly in this region - the eastern
region - the USDA has completely abdicated enforcement. I think that only a third of the number of cases have been
brought this year, compared with the year before. Also, the OIG is critical of the practice of APHIS - the eastern half of
it - of allowing violators to use fines to improve their facilities, such that these fines are not even a cost of doing busi-
ness. The USDA audit report is a great report. It is very, very critical in tone, and seems to show that the agency is not
doing its job, so it is a great argument for the idea that there should be a citizen's enforcement mechanism.
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The easy thing to do, if you can get Congress to do it, is to just create a private cause of action. It could be exactly
the same as in the ESA or a lot of environmental statutes. That is not a particularly complicated thing. We also ad-
dressed the question of standing, which is a bit more complicated. Eric [Glitzenstein] does not seem to think standing is
a problem anymore, that we could just secure plaintiffs with aesthetic injury. Maybe that is the case. Maybe we over-
react to the idea that it would be difficult. But we propose two ways of ensuring that the plaintiff has standing. One is to
give animals standing, which sounds very radical. I suppose it is radical, but according to Cetacean Community, Con-
gress can do it. n113 The important thing is, this is not like giving animals a common law cause of action that you have
no idea where it is going. It is a much more limited concept when you grant an animal standing to simply enforce a spe-
cific statute. You are not opening any floodgates, which ultimately is something perhaps we do not like. We would like
to open those floodgates, but this really does not. So it makes a particularly appealing way to argue the case for animal
standing.

We did come up with another mechanism, which I directly attribute to a talk that Eric {Glitzenstein] gave ten years
ago, probably, at the City Bar Association - which he does not recall - in which he advocated using the False Claims Act
(FCA), which is a qui tam statute, to sue. n114 The FCA is a very old Civil War statute that allows individuals to sue on
behalf of the government anyone who is filing a false claim, a fraudulent claim, with the government. n115 It was
created because of all of the people who were filing bad claims after the Civil War, n116 and it is still on the books. It is
still an active statute. Eric [Glitzenstein] suggested finding some vivisectors who were doing particularly nonsensical
research financed by the federal government - I may be misquoting him here - and bringing actions against them under
the FCA. I had never heard of qui tam statutes before. So the other idea of a way to [*110] create standing, and it
really does create standing, is that you can create a provision in the AWA, if you do not want to give animals standing
themselves, to give people standing. You just have to provide that they will receive a reward out of the amount that the
government recovers, and for some reason, Justice Scalia thinks this creates standing. n117 It astounds me, but there is a
fairly recent Supreme Court decision, Vermont Natural Resources Agency, which says that this does create standing.
nll18

The real point is that, if we could get a statute through Congress creating a citizen suit under the AWA, it is entirely
possible to create one that is not too radical, does not open any floodgates, and for which standing would be limited to
enforcing this one statute, I think this is a very appealing way to bring this concept to lawyers.

Obviously, it is not something that is going to happen in the near future. Even bringing it to bar associations, we
have found that people initially think we are crazy. But they will listen if you present it in a respectful way, and I think
it is a very good way of educating people about the problem.

Egert: Rats, mice, and birds are excluded from the AWA - which is - I will guess - ninety-five percent of animals
used in research facilities. n119 Do we need to focus our energies and efforts on being able to go in as private citizens to
enforce an otherwise weak act that does not really provide any meaningful protections?

Sullivan: Even more important is the fact that farmed animals are also excluded from the AWA. n120 The AWA
really only covers animals in three industries: research, the wholesale pet trade, and exhibition. n121 It is a very limited
statute. That is a good point, as a matter of resources. But if we are going to think of the way we want this all to look -
not the end game, not eradicating the property status of animals, not where we really want to go, but where we would
like to go in a realistic sense legally in the next twenty or thirty years perhaps - we would like to see federal or state
statutes that protect all animals and that have a citizen enforcement mechanism. I think we should be looking at both
broadening the protection of which animals are covered and how the statute would be enforced. Working on this, even
though it does cover a very limited number of animals, would still affect millions [*111] of animals, and it is an im-
portant way to get people thinking about the problem.

Egert: Even further, when we talk about the questions that keep coming up, what are those interim steps going to be
to get us further along in the path and to reach the goal? If you can get a citizen suit provision in a federal statute, re-
gardless of how effective it is in protecting animals, then the next statute that comes along, the one that might provide
more protection, it is going to be perhaps an easier road to go down if you have an example of an animal protection sta-
tute with a citizen suit provision.

Eric [Glitzenstein] is going to talk briefly about the Administrative Procedure Act (APA) and how that may be used
in terms of animal litigation. n122 Then we are going to open up the floor to questions.

Glitzenstein: It is important to understand a little bit about how the federal APA is used for animal protection cases,
because that is pretty much what we have got in the absence of a citizen suit provision. If a statute does not have a citi-
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Zen suit provision, you are stuck with bringing claims under the federal APA, which allows you to bring cases in order
to set aside an agency action that is arbitrary, capricious, an abuse of discretion, or contrary to the law, or to try to force
an agency to take action which it is illegally withholding. n123 Those are the kinds of claims that have generally been
brought. The kind mentioned in the last panel, dealing with primate conditions and psychological enrichment, chal-
lenged the regulations that were put out by the USDA on that topic. n124 The case that was brought challenging the
exclusion of rats, mice, and birds was an APA claim, arguing that that the exclusion was arbitrary and capricious, before
Congress saw fit to step in and confirm that its intent was, in fact, to exclude those animals. n125

Just to be clear about it, when you bring those kinds of claims, there are a couple of concerns that you should have
in mind. Those kinds of cases have become more difficult as a result of several recent Supreme Court cases. n126 One
overarching concern is that you must be careful you are suing over a discrete federal agency action. A classic example is
a formal regulation issued by an agency. It can also be a policy that is less than formal in some circumstances, such as
an interpretive rule. But one thing the Supreme Court stated, in a case called Lujan v. National Wildlife Federation, and
more recently reinforced in a case called Ohio Forestry, is that basically you cannot challenge an entire agency program,
because it is not a discrete agency action. n127 [*112] That does not mean you cannot bring a programmatic chal-
lenge, but you should avoid phrasing it in those terms. We can talk more about that later, about how you circumvent
those kinds of barriers. But if you basically go in and suggest that you are doing large-scale, institutional type reform,
you will be thrown out of federal court extremely rapidly. There are ways of trying to take advantage of civil rights law
and sue over what are called "patterns, practices, and policies." Again, for those who are interested, we could talk more
about that. It is a huge concern in light of a range of Supreme Court decisions over the last ten or fifteen years.

The other point I would simply reinforce is the point that Kathy [Meyer] made earlier, which is that you cannot
generally bring claims under the APA challenging an agency enforcement or lack of enforcement. n128 Unless you
have a citizen suit provision which authorizes you to do that, you cannot go in and sue the USDA simply because it is
failing to enforce the AWA. n129 That is because of a case called Heckler v. Chaney, which basically said that, just like
you cannot sue a prosecutor for failing to enforce the drug laws, you cannot sue a federal agency for failing to enforce
other kinds of statutes. n130 Seems counterintuitive, but that is what the case says. There is an exception in a footnote
which says that if you can demonstrate that the agency is completely abdicating its statutory responsibilities, then may-
be we would allow that kind of lawsuit to proceed. n131 So far, since that case came out in the mid-1980s, I do not be-
lieve a single person has prevailed on the "complete abdication” claim in any context; I am not just talking about animal
law. So I would not place a great deal of stock in that being a growth industry in the future, as the courts get more con-
servative. But that is the other enormous barrier, as well as standing, to worry about when you are dealing with any kind
of an APA claim. You also have to meet the zone of interests requirement to show that the statute related to your APA
claim actually encompasses the kinds of interests you are articulating. n132 Those are the big items to be concerned
about in doing APA litigation.

Waisman: One final point I want to make is that, if we want to effectuate change on behalf of animals, it is impera-
tive that we keep working at all levels, through all means: legislative and through the courts, both federal and state.
There is no bad case, unless you have not thought it through, and then it is two steps backwards and one [*113] for-
ward. But if you are thinking it through and you believe it can make any difference on a small or large level, there are
voter initiatives, there are shareholder derivative actions, there are all forms of action that each and every individual can
take as a lawyer or as a citizen to effectuate change and to work along those cobblestones to make a difference in the
long run. And I think it is all very important.

Sullivan: I would just like to add that in addition to the APA at the federal level, there is certainly the possibility of
administrative causes of action at the state level. n133 The standards tend to be as difficult; arbitrary and capricious
standards usually apply. n134 But there are various kinds of determinations that state agencies may have made. If you
can find the right plaintiff, there may be lots of opportunities to bring actions at the state administrative level. I think
that is an area where there are a lot of opportunities that have not yet been explored.

I would also like to add one thing to what Sonia [Waisman] was saying about shareholder derivative actions. I do
not know anything about them. I heard about them in law school and have not really thought about them since. I do not
think anybody has ever brought one on an animal issue. But it just seems like there might be something there. You have
to be a shareholder of course, which means that we should all go out and buy one share of Tyson tomorrow, because
you never know. These actions are also very limited; it is very hard to bring them. Because of the business judgment
rule, the courts will afford enormous discretion to what directors of corporations do. n135 But if you recall from law
school, a shareholder derivative action is when a shareholder brings the action on behalf of the corporation. n136 The
corporation is the real party in interest, arguing that management has failed to take appropriate action to protect the
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corporation. n137 If a corporation is actually breaking the law by being cruel to animals, or in some other way, man-
agement is exposing the corporation to liability. It seems like that is an unexplored area that has some potential.

Unfortunately, the business judgment rule not only applies to the actions of directors of the corporation in the first
instance, but also in most states, I think you have to give the corporation notice that you would like the suit to be
brought. n138 Then the directors can decide [*114] whether they want to bring the suit on behalf of the corporation.
The business judgment rule applies to that decision as well. n139 It is totally discretionary and not an easy cause of ac-
tion to bring. But illegal behavior, and certainly criminal behavior, would be one ground that is a possibility there.

Glitzenstein: Consistent with that, one thing we have not mentioned at all is open government laws. I think part of
what Mariann [Sullivan] is suggesting is that using these mechanisms to bring bad practices to light can, itself, have an
enormous impact. An old phrase about the First Amendment was that sunlight is the best disinfectant. n140 Many ani-
mals have been protected through creative uses of the Freedom of Information Act, Federal Advisory Committee Act,
and other open government laws under state statutes. n141 So I think it probably is self evident, but always consider
ways of using those mechanisms to bring bad things to light. That sometimes has the beneficial effect that you are
looking for without a lot more being done.

Egert: I would just reinforce the notion of looking at state laws as well, because although you may not have a claim
to challenge federal agency inaction, you may have a claim under state laws, in at least some states, to challenge the
inaction of agencies. n142

Sullivan: We have not mentioned the New Jersey litigation at all. It is really interesting on this note, on agency ac-
tion. Some of you are probably familiar with the fact that New Jersey, a few years ago, for some reason which is hard to
understand, amended their cruelty law n143 - I hate describing this, because there are so many lawyers in this room that
know more about this case than I do, and I am looking at Kathy {[Meyer] right now - to require the New Jersey Depart-
ment of Agriculture (NJDA) to develop regulations for the treatment of farm animals. n144

Egert: Humane treatment.

Sullivan: Yes, humane treatment. The law provided that the farming industry would not be exempted from the cru-
elty law, but in essence, an exemption from the cruelty law would exist if they were following the regulations. n145 In
spite of the fact that the NJDA was required to promulgate those regulations in six months, it took seven years, n146
and that was only after the agency was hounded a bit by the animal rights movement. The regulations were staggeringly
bad. They [*115] pretty much allowed every common farming practice, no matter how cruel, that anyone has ever
thought of. n147

But there is now a lawsuit being brought in New Jersey in the appellate division attacking the regulations as not
comporting with the statute. n148 The standard for that cause of action in New Jersey is arbitrary and capricious, which
is a very high standard. n149 I think it is a truly fascinating case, and another interesting way that these issues can be
brought into court.

Egert: What is really at issue is whether or not these standard farming practices - these horrible cruel practices that
happen on factory farms on a daily basis - are "humane," because that is how the statute reads. n150 That was what the
NJDA had to determine: whether or not the treatment of hens, pigs, and cows on factory farms is humane. n151 Of
course, being the agency that they are, and given the fact that their primary goal is to protect the agricultural industry,
the NJDA found this whole host of terrible inhumane practices to be humane. n152 It remains to be seen whether or not
we have a chance of prevailing in that case, precisely because of the law on challenging agency action - whether or not
the agency's actions were arbitrary or capricious and the amount of deference given to an agency which is supposed to
be the expert in the field. That is an uphill battle, but one that is worth fighting, and hopefully we can get something out
of it.

We will open the floor for questions now, if anybody has any.

Question: I get the impression that a lot of resources have been spent over the years on federal litigation and at-
tempting to craft creative causes of action that will push the peanut forward in federal courts. It does not seem to be
getting us very far, but it sure is costing us a lot of money, time, and talent. In the state courts, it seems like things are
going better, partly because it involves different causes of action on a smaller scale most of the time. So one thing I was
thinking is, what do we do with all this litigation talent if not litigate? I mean just speaking for myself, I am not going to
become a lobbyist. I do not have the skills for the grassroots work, but I also did not see any progress being made in
federal courts. So I would like your thoughts about taking a more mercenary approach to litigation.
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[¥116] Also, rather than bringing litigation that we think might actually succeed, for example, the research lab
kinds of cases where the area is somewhat regulated, we could find whistleblowers who look like they will be viable
plaintiffs. And we could go forward, filing lawsuits solely for the press conference. The focus might be on farm ani-
mals, so there would not be the whole issue of "my mother is dying and needs medicine, so we have to have research
labs." We could focus on the most diabolical, but industry-wide, animal cruelty practices that we think maybe people do
not know about, and file a lawsuit. It would not matter if the lawsuit gets dismissed, because the important part would
be the press conference. We could put together a beautiful press package with video footage and feed it to the TV sta-
tions. Then we would actually be using litigation as a grassroots tool. What do you think?

Glitzenstein: This is sort of an existential crisis I have almost every day of the week, I guess. There is no question
that it is frustrating, particularly litigating in the federal court system as it gets more conservative, but I would disagree
that no progress has been made. I think Kathy [Meyer]'s discussion of the standing cases suggest that there have been
some useful changes made in how the courts approach animals from the standpoint of getting into court. You cannot
expect federal court litigation to be a panacea by any means, and it never will be. It has been useful in addressing certain
kinds of issues, but by no means has it been useful in addressing the major abuses and misuses of animals. Nor do 1
think it would be, even if the federal court system were becoming more progressive rather than discernibly less progres-
sive.

I also completely agree with, I think, your premise that looking to state claims and state causes of action, particu-
larly in this day and age, makes an enormous amount of sense. My own view is that they are not mutually exclusive,
that there will still be an important role for targeted federal court litigation to play. It will not be an era in which we are
pushing the envelope, but it will be an era in which we can continue to use the National Environmental Policy Act,
which we used to basically indefinitely shut down the hunting of whales by the Makah tribe. n153 We have used the
ESA to stop grizzly bear hunting in Montana and to stop the hunting of bears in Florida. n154 So I think there will still
be places where you can look to federal law under well entrenched concepts that can be tweaked and fine tuned, but it is
not going to be a revolutionary change. I completely agree with that. I do not think that we should then, as a result,
throw the baby out with the bathwater and say, "Let's not do it at all." But certainly, putting more resources, time, and
attention into the state sphere and other ways of accomplishing change makes an enormous amount of sense to me.

[*117] 1 disagree with your notion of filing cases just for the press hit. I think that is, in the long run, likely to be
counterproductive, in my own view. That is not to say that whatever kind of press opportunity or media attention you
get is not an important consideration. You may basically say, "Oh, we've only got X percent chance of winning, but on
the other hand we'll get an enormous press hit out of it, and that is a factor.” But I think if you are saying, "We don't
really care what the outcome is" - and I do not want to misstate your question - but if you are saying that, and then say-
ing, "but we will get a good press hit out of it that day,” I disagree with that for two reasons. One, you can create se-
riously bad case law that will not only set back the cause for that period of time, but also in the future, when the federal
courts start, hopefully in twenty or thirty years, to change back. The court system is obviously extremely conservative,
and it is very hard to undo bad precedents. Once they are on the books, they will be cited at you twenty, thirty, or forty
years down the road. There is an enormous institutional problem with that, just looking at it from the standpoint of how
the legal system operates.

My other reason is something that I do not know a lot about, or as much about, and that is the media. My sense is
that the media is on such a fast-moving cycle that getting a press hit out of something that day, when it is going to dis-
appear tomorrow in the coverage of Iraq or whatever it is, | am not saying that it is not valuable, but I think that it has
probably not that much value compared to some of the potential downsides to that kind of approach. Along those lines,
though, I agree with using a lawsuit as an organizing tool - not only for that one press opportunity, but also for galva-
nizing public support, publicizing an issue on the internet and in other ways - and I think the private right of action issue
is a great example of this. How do we develop a strategy from which we are going to get ongoing press opportunities
and build up a momentum and reach the tipping point where this just makes so much sense and there is so much public
support for it that it has to be done? I think that way of creatively using the media in really a long-term sense is critically
important, and we have not done enough of that. There has been, in some senses, too much impatience and not enough,
"Well, we're not going to do this tomorrow or in two years, but maybe we can do it in fifteen years." We should have a
fifteen-year strategy of creating media and using the internet and galvanizing public interest in an issue that way and
take that kind of approach; that is my own personal response.

Egert: I completely understand the frustrations, having dealt with these issues, and usually whenever I am involved
with talks or conferences, I come out thinking I have completely depressed everyone in the room, because there is
nothing we can do as lawyers, as litigators. Although I have days where I feel like that, I do not think we are at that
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point where we need to file cases just to get an article in the paper. We are beyond that. We may not be much further
beyond that, but there are claims that could be brought. It is important that we [*118] adjust our expectations of what
we are going to get out of a particular case, and I go back to the strategy of what is going to take us along to the ultimate
goal. I do not think we are going to go into court and abolish the property status of animals with one case. There has got
to be a strategy to get there.

The other point on that is that you lose a certain amount of respect when you do that as a lawyer, and the movement
loses respect, as well. If you file frivolous cases on a continual basis, the next time you come in with a real case, the
court is going to look at you and say, "okay, it's this group again," and not even look at it. Those are my thoughts on
that.

Question: I am an assistant DA, and I do prosecute animal cruelty cases. I am a little bit surprised by the way pros-
ecutors are being portrayed here today and the image that is being conveyed, because it makes it look like the DA's of-
fices are not interested in prosecuting animal related cases. I can say from my own experience that is absolutely not the
case. I have only been doing this for three years, but in those three years, I can already see that we are getting more cas-
es of this kind, which is of course, on the one side, not a good thing, because it means that bad things are happening to
animals. But the upside of it is that apparently these cases are being reported more and prosecuted more. That is a good
thing, if you look at it that way.

DAs also feel a lot of the frustration that you have portrayed here today. The law frequently does not give us the
opportunity to prosecute it to a greater extent than we are already doing, particularly when you are speaking of compa-
nion animals. We are often times limited to misdemeanor prosecution on animals that are not considered companion
animals yet, even though they are for the person who owns them. Again, I can say we have issued a lot of search war-
rants. We have had a lot of felony convictions in the past years. I think it is actually getting better, and I am rather sur-
prised that you do not seem to feel the same way. I guess my question to you is, would you not agree that what we need
to do is to raise awareness in the community that these offenses are reportable, that people should call the police, the
SPCA, or the DA's office if they observe things that they think might constitute animal cruelty? And also that maybe
police officers should be trained better, because, again, from personal experience, we get a lot of calls from officers that
are just not sure. They come to us for advice: "Should we arrest on this or not?" So, again, as a comment, I do think that
prosecution is being taken seriously, that there are many interested people in the DA's offices, and that we just need
more help from the legislature, and also from the community.

Waisman: I do not practice in the area of criminal prosecution, but I do want to respond to that based on my limited
knowledge. I think there are certainly a fair number of DA's offices that are very active, some of which have specific
anima) abuse task forces and are able to focus on that, and that is wonderful. Unfortunately, there are a large number
who are underfunded and understaffed, and I know from [*119] working closely with Pamela Frasch at the ALDF
what they go through with this in trying to secure prosecutions, and in bringing these cases to the attention of prosecu-
tors when the ALDF is contacted. Very often, the prosecutors just say, "We do not have the time, we do not have the
resources, we cannot do it."

Jenny Rackstraw wrote an article in 2003 in Animal Law, entitled Self-Help Prosecution. n155 Studies cited in that
article indicated that basically about three percent of the number of cruelty cases called in were actually being prose-
cuted. n156 The Massachusetts SPCA did a study on this, showing that out of 80,000 complaints, only 268 were prose-
cuted. n157 The ALDF also did some studies, looking at one county in Oregon and some place in Ohio. n158 I think it
definitely depends on the prosecutor's office and on the particular attorneys working there who have an interest and care
and want to make it happen, and who have the resources to make it happen. I do not think it is as consistent as we would
like it to be. But we did not mean to imply that there are not prosecutors who take these cases very seriously.

Comment: I would think that a lot of cases never make it to the prosecutor's office, that they are dismissed or not
followed up before they even get to us. I worked on an animal cruelty unit and I can tell you, there was not a single case
that was dismissed by us.

Egert: I think you are right. We have worked with very excellent DAs and assistant DAs who take the cases se-
riously and prosecute to the fullest extent. We have also worked with not-so-great DAs who do not care about animal
cases and would just as soon get rid of them. I think it runs the gamut, but I also think you hit the nail on the head when
you say that these cases are just not getting to you. There is so much in between that is not happening, and they are not
being investigated. Often, when they are investigated, a shoddy job is done, and you are not given a complete case with
which you could work. And, again, going back to the lack of interest in some cases, but also the lack of resources as
Sonia [Waisman) says, we are really relying on underfunded, and untrained in many respects, SPCAs who, even if they
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want to do a good job, cannot. Especially when we are talking about less traditional cruelty cases, cases involving
farmed animals, or other situations that are not simple. A lot of work has to go into these cases in order to prove them,
and I agree completely, there needs to be a lot more work done in those areas.

Sullivan: That was the point I really wanted to make; I think it is very hard for DAs, particularly in rural counties,
which is where most factory farms tend to be, to bring those kinds of institutional abuse cases. In the city, there is a
great deal of interest in the prosecutor's [*120] office in prosecuting cruelty cases. In the court where I work, which is
here in Manhattan, I would just like to mention that a case came down a couple of weeks ago where the court affirmed a
felony cruelty conviction involving stomping on a goldfish. n159

Question: I am interested in Eric [Glitzenstein]'s comments, from the synergy of bringing new causes of action to
creating a movement and then using that to create new causes of action. What does it take to really get a movement
started?

Glitzenstein: I think the theme, if there is one, on which we have all basically agreed is that there is value to bring-
ing different kinds of claims in different contexts as long as they are well thought out and have a good accompanying
media and public education strategy. The hope, and I believe there is some reason for optimism, is that it has a spillover
effect in places that we cannot necessarily anticipate; that there is a ripple effect. It may take years to change the way
people think. Some people talk about how we have to wait until we have entirely new judges with new sensibilities. I
am not sure you have to go to those extremes. Just realize that it can literally take decades of simply soaking this stuff in
until people have a different kind of framework.

I also think David [Favre]'s idea is a great analogy, of basically saying, "Okay, animals are property, but we have
recognized for years that they are not like other kinds of property, that a dog is not a chair." n160 Everybody knows
that. So if a dog is not a chair, why are we treating it exactly like a chair? That does not mean we have to treat it neces-
sarily like a child, but let us find some kind of a legal status which approximates what we all know is the truth. I think
the hope we share, and hopefully this is not just misplaced optimism, is that if you speak the truth often enough, people
will actually start to recognize it as truth. We do not know what the time frame is going to be, but the hope is that,
eventually, our beliefs will be accepted at some level as the truth and will filter into the legal and political systems that
way.

Egert: I think that the law follows activists, the community, and the public support behind it, not the lawyers. That
is the most important thing. These cases may be vehicles towards changing public perception and public beliefs and
how people feel about these issues, but if we think that we are going to get a judge to change the law before there is
strong backing from the community, it is never going to happen. That is where the focus has to happen. Every case we
handle and every step we take, we have to be thinking about both how it is going to affect public opinion, and also
where it is going to take us along the road to the ultimate goal.

I think we can take one more question.

[¥121] Question: This should probably be a fairly simple question. What about the idea of trying to tie together
noneconomic damages and cruelty prosecutions, whereby if somebody is convicted of cruelty to a companion animal,
part of that person's sentence would include reimbursing the human victim for their emotional damages?

Waisman: As a practical matter, very often a civil suit will accompany or follow the criminal prosecution without
any statutory guidelines for it.

Question: But civil lawsuits have not worked, because they do not allow noneconomic damages. I guess what I am
saying, and I know none of you are prosecutors, but is there an opening there to bring the noneconomic damages into
the criminal arena?

Egert: There might be. That is an interesting point. Depending on the jurisdiction, most criminal sentencing provi-
sions contain restitution statutes, although they do not call for noneconomic damages, depending on the language of the
particular statute. n161 They typically only call for replacement or reimbursement for the amount lost. n162 But in the
brainstorming phase, maybe there is some language, some vague language, that could say, "My loss is X, Y, and Z, and
that does not just encompass replacement value.”

Okay, thank you all very much. Thanks to the panel.

Legal Topics:
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