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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

ANIMAL WELFARE INSTITUTE, et al.,
Plaintiffs,
V.
Civ. No. 03-2006 (EGS/IMF)
FELD ENTERTAINMENT, INC.,

Defendant.

N’ N N N N N N N N N

PLAINTIFFS’ RESPONSE TO FELD ENTERTAINMENT INC.’S MOTION FOR
LEAVE TO FILE UNDER SEAL CONFIDENTIAL RATE DATA

Plaintiffs do not oppose FEI’s motion (the “Motion”) to file under seal the Peer Monitor
survey and any references thereto contained in FEI’s Fee Petition or the supporting declarations
and exhibits. Plaintiffs respond to the Motion only (i) to answer the (irrelevant) accusation
contained therein that “Plaintiffs seem intent on making recovery of FEI’s attorneys’ fees as
expensive as possible,” see Motion at 6, and (ii) to point out that FEI has yet to serve Plaintiffs
with copies of the materials it filed under seal.

As FEI’s counsel admits, Plaintiffs repeatedly represented that they would consent to FEI
filing the Peer Monitor survey under seal. See Motion at 6. Each time FEI broached the issue,
Plaintiffs sought FEI’s assurance that FEI would only seek to seal the Peer Monitor survey. FEI
repeatedly refused to confirm this fact. FEI formally sought Plaintiffs’ consent via an e-mail
dated October 8, 2013. See Motion, Ex. 9. At that time, FEI provided Plaintiffs only with a copy
of the Proposed Order, which asks the Court to seal “the Peer Monitor Survey and other

confidential rate data.” (emphasis added).® Given FEI’s refusal to provide more specific

! Notwithstanding this broad language, FEI’s motion, which FEI did not provide to Plaintiffs when it sought

their consent, makes clear that FEI only seeks to seal the Peer Monitor survey itself.

1



Case 1:03-cv-02006-EGS-JMF Document 670 Filed 11/01/13 Page 2 of 5

information regarding what it sought to file under seal, and given the perplexing overbreadth of
the Proposed Order, Plaintiffs were in no position to consent to a motion they had never seen.

FEI also misses the mark when it seeks to hold up Plaintiffs’ refusal to consent to the
Motion as “another illustration of plaintiffs’ ‘frivolous and vexatious’ litigation tactics,” which
supposedly are “in significant part” to blame for the “magnitude of the fee request that FEI
makes.” Motion at 6. Setting aside that FEI’s inability to obtain consent is due to its own
intransigence, FEI would have had to file the Motion regardless of Plaintiffs’ position. Plaintiffs
cannot consent away the public’s right to free access to court documents; only the Court can
determine that FEI’s need for confidentiality outweighs the “‘heavy presumption’ in favor of
public access to court records.” Motion at 3 (citing Fudali v. Pivotal Corp., 623 F. Supp. 2d 25,
27-28 (D.D.C. 2009) (Facciola, J.)). FEI would still have had to prepare a motion arguing why
the Peer Monitor survey needed to be sealed.

Lastly, Plaintiffs note that FEI has failed to provide them with the materials it seeks to
file under seal, despite FEI’s obligation to serve its complete Fee Petition on October 21, 2013.
Plaintiffs requested these materials from FEI via e-mail on October 24, 2013. At that time,
Plaintiffs represented that they would treat the materials as sealed until the Court ruled
otherwise, as they must pursuant to Local Rule 5.1(h). FEI has steadfastly, and groundlessly,
refused to provide Plaintiffs with these materials until the Court rules on the Motion. FEI’s
refusal to provide these materials prejudices Plaintiffs by preventing them from evaluating FEI’s

voluminous Fee Petition and preparing their response.
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November 1, 2013

Respectfully submitted,

/sl
Roger E. Zuckerman, Esq.
Andrew Caridas, Esq.
ZUCKERMAN SPAEDER LLP
1800 M Street, N.W., Suite 1000
Washington, D.C. 20036-1802
Telephone: (202) 778-1800
Facsimile: (202) 822-8106
Emails: rzuckerman@zuckerman.com;
acaridas@zuckerman.com

Counsel for Plaintiff The Fund for Animals, Inc.

Logan D. Smith, Esq.

ALEXANDER SMITH, LTD.

3525 Del Mar Heights Road, #766
San Diego, CA 92130

Telephone: (858) 444-0480

Email: logan@alexandersmithlaw.com

Counsel for Plaintiff The Fund for Animals, Inc.

Bernard J. DiMuro, Esg. (D.C. Bar No. 393020)
Nina J. Ginsberg. Esg. (D.C. Bar No. 251496)
Stephen L. Neal, Jr., Esq. (D.C. Bar No. 441405)
Andrea L. Moseley, Esq. (D.C. Bar No. 502504)
DIMUROGINSBERG, P.C.

1101 King Street, Suite 610

Alexandria, Virginia 22314

Telephone: (703) 684-4333

Facsimile: (703) 548-3181

Emails: bdimuro@dimuro.com; nginsberg@dimuro.com;
sneal@dimuro.com; amosley@dimuro.com

Counsel for Plaintiff Animal Welfare Institute
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David H. Dickieson, Esq.

Robert J. Spagnoletti, Esq.
SCHERTLER & ONORATO, LLP

575 7™ Street, N.W., Suite 300 South
North Building, 9" Floor

Washington, D.C. 20004

Telephone: (202) 824-1222

Facsimile: (202) 628-4177

Emails: ddickieson@schertlerlaw.com:;
rspagnoletti@schertlerlaw.com

Counsel for Plaintiff Born Free USA
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CERTIFICATE OF SERVICE

| HEREBY CERTIFY on this 1st day of November, 2013, | electronically filed the foregoing
with the Clerk of Court using the CM/ECF system, which will send a notification of such filing to all

counsel of record.

/sl
Andrew Caridas




