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DEPARTMENT OF THE INTERIOR
Fish and Wiidiife Service
[50 CFR Part 17]

Captive Wiidlife Regulation

AGENCY: Fish and Wildlife Service,
Interior,

ACTION Proposed rulemaking.

sumMMARY: Regulation of activities
concerning captive wildlife under the
Endangered Species Act of 1973 appears
to have hindered propagation efforts. In
view of this, the service has determined
that its primary concern under the Act
should be to conserve wild populations
of Endangered and Threatened spacies,
and that regulations should interfere as
little as possible with captive
propagation of these species, This
proposed rule incorporates public

" comments on an advance notice abont
the same topic. The Service proposes to
grant general permission to the public to
take, engage in interstate and foreign
commerce, and conduct certain other
prohibited activities with captive-bred
wildlife. Such permission would-be
limited to activities conducted to
enhance the propagation or survival of
the affected species. It also would be
limited to exotic species and those
native species that are sufficiently
protected in the wild. Persons operating
under these rules would bexequired to
register and report on activities to the
Service go that a necessary minimum
level of control can be maintained.

 DATES: Comments-must be teceived-on
or before july 23, 1979, :

ADDRESSES: Send comments to the
Director, U.8. Fish and Wildlife Service,
Federal Wildlife Permit Office,
Washington, D.C. 20240. Maferials _
received in connectiod with this
rulemaking are available for public
inspection during business hours of 7:45
a.m. to 415 p.n., Monday through
Friday, in room 618, 1000 N. Glebe Road,
Arlington, Va. -

FOR FURTHER INFORMATION CONTACT:

" Dr. Richard L. Jachowski, Fedaral
Wildlife Permit Office, U.S. Fish and
Wildlife Service, Washington, D.C.
20240, telephone [703) 235--2418.

SUPPLEMENTARY INFORMATION:
A. Is it nacessary o revise the
regulations for captive wildlife?

‘The Endangered Species Act 0f1973,
as amended, gstablishes probibitions
against ceriain activities involving
species of wildlife that are determined
to be Endangered. By regulation, the

Secretary of the Interior has applied
these sameprahibifions to species
determiined to be Threatened, These
activities include, among other things,
taking (defined to mean harass, harm,
pursue, hunt, shoot, wound, kill, 4zap,
‘capture, or collect, or to attemptio
engage in any such conduct),
importation, exportation, and intersiate
or foreign comrmerce.

The Act and the regulations that
implement it provide that permission
may be granted for such-activities if
they are dondueted for certain purposes.
In the case of Endangered Species,ithe
Act limits them to scientific purposes oz
to purposes of enhancing the
propagation or survival of the affected
species. In the case of Threatenad
species, regulations lirait them to
suientific purposes, purposes of
enhancing the propagationor surwival of
the affected species, economic hardship,
zaological exhibition, educetionat
purposes, or special purposes-consgistent
with the purposes of the Act.

‘When these provisions were first put
-into effect, i became evident to the
Service and the affected public that
many routine activities involved avith
-captive propagation-of Endangered and
Threatened species were prohibited,
and could be aithorized only by permit.
Numerous zoos and breeders of cats,
pheasants, waterfow! and other animals,
as well as circuses and animal dealers,
wrote to the Service about thelr new

_legalproblems. One prevalent argument
- was that the-wildlife in guestion

helonged tothem,and that whatthey
did wifhiit had litfle or no relationship to
conserving wild populations of the
species. Another.argament was fhat
even when 'their activities were for
purposss allowed by the Act or by the
regulations, the red tape involved in
obtaining permits wag
counterproductive. Effective propagation
depends, in part, on prompt treatment of
sickness or injury, and on the ability io
transfer breeding stock without long
dalays. Permit requirements led some
animal breeders to reduce productivity
by separating animals or by using
contraceptives so that they did not have
surpluses.

In reponse to this problem, the Service
igsued regulations for Captive Seli-
Sustaining Populationg of Endangered
Species {CSSP's), These regulations, .
published on June 1, 1877 (42 FR 28052~
28057}, determined that populations of
eleven Endangered species in captivity
in the United States were to be treated
as Threatened species. Permit
requirements for ectivities involving
these CSSP's were simplified. Persons
obtaining such permits were allowedto

.
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freely engaged in interstale commerce
-with other permit holders, provided they
zeported all transactions on forms
-supplied by the Service. ‘

“Yhe CSSP regulalions did not
sufficlently alleviate problems for
animal breeders, as summarized in the

. advance notice of proposed rulemaking

.on capfive wildlife regolation, tssued
April 14, 1978 {43 FR 16144-16145), The
problems, expressed in numerous letters
tothe Service, are mainly that:

{1} The CSSP approach does not
peomote the propagation of other
species not yet qualified for CS5P
treatment;

{2)'The CSSP list dees not include
enough gualified spacies, and {he
procedure for adding them is
cumbersome; ,

{3) The permit requirements place an
excessive burden on the public, as in the
case of a pheasant breeder who might
have only a few birds as a hobby; and

14) The classification of C58P's as
“species” distinct from wild populations
of the same biological specles Is an
artificial distinction.

‘The Service is convinced that a
change is necessary, after reviewing all
of the public comments and after almosl
{wo. years of administering the CESP
systern, Comments in response to the

advance notice on thia subject
overwhelmingly favored a change to
maka thecontrols less restriclive.
Advantages and disadvantages of such

. amove are discussed later in this

proposal.

B. Why should activities with captive
wildlife be regulated? :

The Act requizes that certain activities
Je regulated if a specles is determined
10 be Endangered. The Service has
consistently maintained that the Act
applies to both wild and captive
populations of & species, This view hus
been confirmed by recent action of
Congress'to specifically exempt from the
prohibitions any raptor legally held in
saptivity or in a controlled envirormant
on the effective date of the Endangered
Species Act Amendments of 1878,

There are reasons other than this legal
one'why certain activities with captive
Endangered and Threatened wildlife
should be regulated. Captive )
Dropagation and other uses of ecaptive
wildlife can benafit wild populations,
which are of primary concern to the
Service, by

{1) Increasing the likelihood that
captive breeding populations will be
.eatablished as a source of known
genetic:stock to bolsler or reestabligh
pepulations in the wild; .
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{2} Redueing the need to take stock
from the wild for scienific or other
purposes: and .

{3) Providing opportunities for
research that can lead to improved
management of wild populations.

On the giher hand, uses of caplive
wildlife can be detrimental to wild
populations if:

{1) Consumptive uses of captive
wildlife stimujate 2 demand for products
which might further ba satisfied by wild
popuiations;

{2} Persons illegally obtaln specimens
from wild populations and claim them to
be captive-produced: and

{3] Captive propagation is sustainable
oaly with & continuous supply of
wild-caught animals,

* The obligation of the Service to
further the purposes of the Act requires
that its implementing regulations be
designed to encourage the beneficial

effects listed above while discauraging
delrimental effects.

G, How should activities with captive
wildlife ba regulated?

1t 1s impossibla to have regulations
that will encourage ali of the henalicial
effects and at the same Yime effectively
discourage alt of the detrimental ones.
because they are conneeted o each
other, The Scrvice’s effort in this
proposed rulemaking Is to strike the
maost favorabls balanee for conservation
of the wildlife.

‘Table I summarizes the major
advanteges and disndvantzges of each
general lype of regulstion that cauld be
applied to captive wildlifs under the
Act, It Includes slternative approaches
discussed in the advance notice of April
14, 1678. The listed advantages and
disadvantages are a compilation of
public comments in response to the
advance notlee and the Service's views,
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‘The advance notice prompted 1,021
letters to the Service [Table H). The vast
majerity stated that the Service should
oot be involved in regulating interstate
trade in captive-hred wildlife. Many
specifically asked that recognized
zoological institutions be exempt from
such control on the grounds that current
permit requirements interfere with
captive propagatian.

Very few commenters opposed a
change in the refes concerning captive
wildlife, The State governments of North
Carolina, New Mexico, New York and
Washington expressed concern for the
law enforcement problems that would
arise if the delisting of exatic or native
wildlifs, or the loss restrictive treatment
of native wildlife were (0 ocour. The
Committee for Humane Legislation, Inc.,
opposed any loosening of the rules or
any allowance for commerclal activitiea
involving Endangered or Threatened
species. Finally, the Environmental
. Defense Fund expressed concer that

relaxation of the rules might harm wild
populations, and that it should be

limited 1o animals in captivity ot the
time of publication of the Service's
advince nolice and the progeny of such
ankmals. Al of these points are
addressed below.
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The Service prefers the fourth
alternative enilined in Table L More
than any other alternntive, it provides
sufficient contrel to protect wild
poputations of Endangered and
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. Thremtened species while interfering as

littla ng possible with captive
propagation activities. The foliowing is &
detoiied discussion of how this
aliemative can best e Implemented.

. Discussion of the Propasal

In davelaping a proposed rulemaking
that would grant general permission to
conduct cerlain otherwise prohibited
activities, the Service has addressed the
following questions.

(1} Should such permission be limited
to wildlife bred in captivity? The
advantage of limiling the treatment lo
wildhifa bred fn caplivity is that it helps
lo fnspre thol such treetment does not
extend to specimens taken from the
wild, which ara to be more strictly
protected, This limitolion might also
serve as an incentive for persons lo
moke captive populations eligible. thus
snhancing propagation. The Service has
used in the proposed rule a definition of
“bred in captivity™ developed througha
series of public meetings in preperation
far the Second Meeting of the
Conference of the Parties Io the
Convention en Inlernotfonal Trade in
Endangered Species of Wild Feuna and
Flora. This definition has been adapted
by the Parly nations. It was drafted ina
way that would protect wild
populations. and its use in the present
regulations wounld simplify permit
reguirements where o species is subject
to both the Act end the Convention.

(2) Should the reguletions be limited
to exolic species? The primary concern
about eapiive wildlife regulation, as
expressed in public comments on the
advance notice, was that it could
{eopardize Endangered and Threatened
species natlve to the United States. If
such an anlmal were taken fram the
wild, it would be difficult for law
enforcement officials to show that it was
not hred In captivity. This concern led
the Service to limit the determination of
C35F's to exolic species, even though it
had eariler proposed CSSP status for
three nalive species: The nene goose
{Bronta sandvicensis), Hawatian duck
fAnas wyvilliona) and Laysan teal |
{Anas laysanensiz). The Service
Intended to rely on strist import controls
to protect wild populations from
exploltation. The CSSP regulations,
therefore, were applied only to certain
exolic species for which interstate
commerce, laking and exportation were
allowed. Importation was not allowed
under these regulations except for
previously exported wildlife because the
CSSPs were defined as populations in
captivity in the United States.

Several persons commenting on the
advance notlce asked that g Jess-
restrictive npproach be laken taward
{mportation of wildlife bred in captivity
in foreign zoos. The difficulty with this,
in the Service's view, is that the
acquisiten of specimens from the wild
by such zoos 1s beyend our contral, end
the evidence demonstrating that the
wildlife Is bred In captivity might be
diffictdt to verify. The only Impotiation
favered by the Service undes captive
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wildlife rules is the return of
individually identified specimens
previously exported from fhe 0.5, .

Certain native Endangeredand
Threatened species are more securs
from unauthorized taking thao others. If
protection of wild populations of native
species is.adequate, captive populations
could be afferded less-restrictive
treatment, Import contrdls serve to
protect wild populations of exotic

. species generally, but special treatment
of captive bred native wildlife must be
determined species-by-species. Factors
to consider would include whether there
is a low demand for taking specimens
from the wild becanse of the snocess of
caplive breeding, whether the habitatof
wild populations is sufficiently
inaccessible 1o discourage ‘taking, and
whether protection of wild populations
by law enforcemant officials-would be
effective if captive-bred populations
were not as steictly vegulated. The
Service proposes thatthe lessyestrictive
rules for caplive-wildlife be applied to
any native Endangered-or Threatened
gpecies mesting these conditiona,

Three candidates Tor thig lreatment
grethe nene goose, Hawaiian duck and
Layaan teal. Evidence gathered svhen’
propasing their: CS8P status shows that
they are successTully breddn vaptivity to
the extent thatthere is alow-demand Tor
taking specimens from thewild, The
remoteness of Laysan Teland, sole
natural habitat of the Layean tedl,
combined with the low commerciidl
value of this spedies when'bred in
captivity, effectively protectdts wild
population, The small wild populations
of the nene goose and Hawalian duck
are vulnerable ¢o taking, and itismot
clear that law.enforcement is
sufficiently effective. Desgpite the

< possibility thet survival of these spedies
depends on capfive propagation, the
.Service is notyet convinged hat
conservation of these two spesies wonld
best be served by relaxing controlson
captive popuiations.

(3) Should the regulatipns freat onfy -
toking and interstote.commerce, o ¢
shauld they alse cover impartund
export? The Act prohibits a numberof
activities involving Endangered Species

" that are routine practices for breeding
animals incaptivity. However, the Act
provides that permits may begranted
for these activities i they are to enhance
the propagation pr survival of the -
species.

‘The Service clarified the meaning of
“enhance the survival” in.a mile issned
on June 1, 1977 (42 FR 28052-28057). It
veas defined o include, amongother
things, conservation exhihition,
enthanasia and the holding-of surplus

.animals. The Service recognizes the -
meed for 8 more comprehensive
defnition of enhancing the propagation
or survival of species. It proposes to
expand the existing oneto include the
provision ofhealth vere, culling,
contraception, prouping and handling of
wildlife and similar normal practices of
animal husbandry, in recognition of the
fact that all of these practices are |
mecesseary 1o maintain heslthy saptive
Populations.

Althotgh this is an expansion of the
definition, g}l of the tncluded activifies
are currently aufborized by varions
permits. On oecasion, these activities
also are imown to wocor withort
authorization, ag-inthecase of
emergency enthanasia of aninjured
animal by a person-who didnot
previously dbialn a permil for this
prupose. It is impractical Tor every
person holding captive-bred Endangered
or Threatened wildlife to have @ permit
that will insure full technical compliance
‘with the Jd%w when routine practices of
animal hnsbandry areinvolved,

The prohibitions of the Act most
relevant to captive wildlife,.other than
“taking" are Importation, exportation,
and interstate or foreign commerce.
Diffculties with Impoertation have been .
discussed above. The oaly form of
-mportation asceplable to the Service,
under lesgxresirictive rules would be the
return of individuals of capfive wildlife
that were previpusly exported from the
‘United States and that are identifiable
a6 originating inthis country.

Exporiabon does not pose fhe same
risks towild populations as does
importaton. However, exportatipn tould
1ead to misuse of captive wildlife if
specimens are not used for purposes
iniended to enhance the propagation or
survival of the species. Present rules for
{85P'g.aliowexportation-and -
reimportation, but only for a specified
iransaction orseries uf transactionsfo -
avoid anunrestricted drain of atimals
from the CSSP, T there is sufficient
evidence that exporation is for the
purpose of enhancing the propagation or
survival of the species, and that the
foreign recipient is qualified o vordoct
related activities, the Service believes it
is apprepriafe fo-allow expartation of
paptive-bred wildlife under less-
restrictive rules, °

Interstate commerce in capfive-bred
wildlife has been difficulf fo regulate
‘because transfers of wildlife areoften
tharacterized as breeding loans insiead
of commezsial transactions. {n addition,
mapy persons do not see the use nf
prohibiting intersiaie conymerce when
commerce withina state is not
vontrolled. Some ofher-persons would |
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like to see commercial activities with
Endangered and Threatened wildlio
banned sltogether. The Service
recognizes that Interstate commerce ls
gnimportant element.of captive wildife
.propagation, and that it is allowablo
under the Azt when conducted to
enhance the propagation or survival of
the species. A tolai ban oninterstale  ~
commerce would substantially reduce
the funds available for captive
propagation.
Accordingly, the Service proposes to
geduce controls on interstate commerts
in captive-bred wildlife provided this
activity is to enhance propagation or
survival?
{4).Should the regulations be limited
Lo {fving specimens? The purpose of this
proposal is o improve Tegulations with
regard lo conservation of Endangered
&nd Threatened species by factlitating
thoge activities involved with enhancing
heir propagation or survival, Tha
Service is therefore concerned with
activitiep Invelving living wildlife, not
dend -wildlife or its products., There
mmight be sitvations where interstate or
foreign commerce in products of captive-
bred wildlife actually enhances the
propagation or survival of the spactes,
‘However, such situations might also
present a rigk to the survival of both
wild and captive populationa, It appears
best te retain strict control of such
activities under the normal permit
provisions of 50 CFR Part 17,

Disposition of dead specimens of
capiive-bred wildlife would not require -
permits or the Service's prior approval
arless it involved one of the activities
probibited by the Act. If such were the
«cage, permits would be required in
accordance with existing regulations,
“These requirements might entail delays,
but urgency {s ntot as important for dead
specimens as for living ones. Public
comments-onthe advance notice have
not taised this issue. 1t does not appear
10 be.a significant problem with the
species under considerafion.

(5) To whom should the regulations
apply? Under the GSSP regulations,
there are sixict vriteria for deterxining
the species that may be included as well
as the persons who ave eligible for
permits, The philosophy bahind the
CE8Psystem was that slightly relaxed
controls wwould facilitate captive
propagationof wildlife by qualified
persons while preventing any abuses,
The prasent proposal i hased on &
different propasition: That activilies
involving captive wildlife should be
regulated ondy 1o the extent necessary to

- conserve the species, with emphasis on
the conservation of wild populations,
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A onsequence of this approach is
that the Service doesnot wish io place
heavy burdens of paperwork-on persons
who seek 1o take, .export,:orengage in
interstate or foreign commeree with
caplive-bred exotic wildlife. The Service
proposes to Tequire fhat any parson who
wants fo conduct such activiies must
register with fhe Service. Regintration
requirements would be minimal, They
would be based onstandards sethy the
11.8. Depaciment pf Agflevlture under
the animal Welfare Act ]9 CFR Parts 2
and 3}. These standards, which apply to
all warniblooded animals [mammals
and hirds), aregenerally adequate 1o
insure proper care of wildlife, Similar
standards, with appropriate
modifications would berequired-of

persons maintzinirg coldblosded
animals.

A significant difference between this
proposed requirement and the existing
one for permits s that'persons would no
longerneed todemonstrate to the
Service theivprior experierce in caring
fora parficular type of wildlife or
describe the containers apd treatment
for wildlife being transported or
temporarily stored. Persons who are
already registered or livensed by the
Department of Agriedlture would nesd
only to show snch Tegisiration or Hoense
in order o register-with the Service. One
benefit of thisamangement is that it
wonld eliminale overlapping
requirements of the two federal
agencies. Angther henefitis that persons
who want o start hreeding-wildlife
would be able to do s0if they have
suitable facilities, even if they do not
have prior experiende with the species
in question, It should be kept in mind
that intrastale sale and interstate
noncommergial transferof capfive
wildlife presently ateur without need for
permits, wnless the particular specimens
were ofiginally acquired undera permit
that requires prior approvsl of erensfers
asoneof its conditions. Many persons
are able o acquire captive-bred
Endangered or Threatened wildlife

" withouta permit under existing
regulations, -

To simplify registration, the Service
intends toinform persons now holding
valid {CSSP permits or other Endangered
or Threatened species permits for
captive-bred exotic wildlife that they
need-only write the Service to request
registration. Informationon file dn
suppart of their permit application
should suffice for registrationunder the -
proposed regulations,

{6} How will the Service monitor

activities invalving coptive-bred

« wildlife? The Service needs to know
what is happening to captive-bred

populations of Endangered and
Threatened species Jor several reasons:

{a) Such information will indicate
whether ornot the-public complies
the regulations; :

{b) The Information will ald the
Service in determining the effectiveness
of its regulations in congerving wildlife;
and

{c) The Infonmation may be used to
facilitate the transfer of wildlifa
between parsons who have aurplusesto
relocate or who need breeding stock.

Mazny zocs parlicipate Inthe
Internafional Species Inventory System
(ISI8), a computerized system that keeps
track of wildlife in caplivity. I51S was
developed with the support of the
Service toimprove management of
captive wildlife. Each participating
institution is supplied with information
on the species, number, sex, age-and
location of wildlife in all member
instijutions, The Service does not now
have the resources to duplicats this
system-or o provide s similer one Tor
persons-or institutions not participating
in ISiS, despite its cbvious value. When
the Service’s permit files are
computerized, ¢ertain of this information
may be accessible on a cozrent basls to
gid the public.

Specific types of information that the
Service propases {o request from
registrants are:

{2) Reports of each transaction
involving an atherwise prohibited
activity within ten days of its
completion [these aciivilles include
export, import of previously exported
wildlife, and interstate or forelgn
commerce);

{b) Written descriptions of the
identifying marks on any captve-bred
wildlife that is 1o be exported and later
relmporled, submitled to the Service
prior to expork;

{c) Semiannual written reports of any
taking of captive-bred wildlife that
results in its death or permanent Joss of
reproductive ability; and

{d} In the caseof exportation to
anotherperson, documentary ovidence
that the recipienthas adequate facilities
and expertise, and that the recipient will
use the wildilfe {0 enhance the
propagation or survival of the spectes.

In conclusion, the Service has fonnd
that the conservation of Endangered and
Threatened spacies incaptivity would
be improved by reducing regulatory
controls. Evidence supporis a finding
that normel practices of animal
hushandry, the acenmulation, holding
and transfer of surplus wildlife, and the
live exhibition of wildlife to edueats the
public about the ecological role and
conservation needs of the species are
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activities that are beneficial for the
purpose of enhaneing propagation ar
survival. Accordingly, the Service
proposes to penmit such activities neder
conditions that will provide sufficient
regulntory control withont impedingthe *
activifies. Althoogh the Service's

primary concern ts conservation-of wild
populations, there arevalid reasons for
extending this concem 1o captive

. populations of the same biclogical

species: They can bansed to bolsterop
restock wild popnlations, they provide
an allernative to'wild populations, asa
source of animals for research or other
uses, and they provide opportonities for
research that can benefit wild
populations, The Act explicitly provides
that permits may be issued for persons
to otherwise prohibited activities for the
purpose of enhancing the propagafion or
survival of the affected species. Iwild
populations are sufficiently profected
from unauthorized teking, the Service
believes that a wide range of activities
invelved in propagation and
maintenance of wildlife may be
permitied for this purpose, when it can
be shown that they would nst be
detrimental to the survival of wild or
caplive populations of the species.

Accordingly. it is proposed to-emend
Part 12, Title 50 of the Code of Federal
Regulations as follows:

§17.3 [Amended]

1.In § 17.3, insert {he following
efinitions between the definitions of
“Authentic native articles of handicrafts
and clothing” and *Endangered:”

* - * » *

“Bred In captivity™ vefers to progeny
of wildlife, inclnding eege, horn or
otherwise prodoced in caphivity from
parents that mated or otherwise
transferred gamates In captivity, if
reproduction is sexcual, or Trom parents
that were in caplivity when
development of the progeny hegan, if
reproduction is asexual, The parental
breeding stack must be 1) established
in a manner not debimentsl fo the
survival of the species in the wild, [2)
maintained withoot augrnentation from
the wild except for the occasional
addition of animals, eggs or gametes
from wild populations {o prevent
deleterious inbreeding, with the
magnitude of such addition determined
by the need for new genetic material
and not by other factors, and (3)
managed in & manner designed to
maintain the hreeding stock indafinitely.
A parenta] breeding stock shall be
considered to be managed in a manmer
designed to mainiain i indefinitely only
ifitis managed in a menner that has
been demonstrated to be capable of

30047 1979
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reliably producing second-generation
offspring in captivity.
“Captivity" means that living wildlife
48 held in a controlled environment that
ig intensively manipulated by man for
the purpose of producing the selected
species, and that has boundaries
designed to prevent animals, eggs or
gametes of the selected species from
entering or leaving the controlied
environment. General characteristics of
captivity may include but are not limited
to artificial housing, waste removal,
health care, protection from predators,
and artificially supplied food.
* * %

* *

§17.3 [Amended]

2, § 17.3, replace the definition of
“Enhance the survival,” "Enhanecing the
survival,” or “Enhancement of survival”
with the following definition:

* * * . 3 *

“Enhance the propagation or
survival,” when used in reference fo
wildlifa that is in captivity, includes but
is not limited to the following activities
when it can be shown that such
activities would not be detrimental to
the survival of the wild or captive
populations of the species in question:

{a) Provision of health care,
management of populations by celling
- contraception, euthanasia, grouping or

e

survivorship and reproduction, and
similar normal practices of animal
hushandry needed to maintain captive
populations that are self-sustaining and
that possess as much genetic vitality as -
possible;

(b) Accumulation and holding of living
wildlife that is not immediately needed
or suitable for propagative or scientific
purposes, and the transfer of such
wildlife between persons in order to
relieve crowding or other problems
hindering the propagation or survival of
the captive populations at the location
from which the wildiife would be
removed; and - |

(c) Live exhibitien of wildlife in a
manner designed to educate the public
to the ecological role and conservation |
needs of the species.

§17.7 [Deleted}

3. Delete § 17.7 entirely.
§17.11 [Amended]

4, In § 17.11, delete the last sentence
of paragtaph {} that reads as follows:
“The addition of the letters “C/P" i
parentheses indicates that the reason for
designating the species as threatened is
that it constitutes a captive, self- .
sustaining population.”

§17.11 [Amended]

5, In § 17.11, delete the following.
species entries from the list of

handling of wildlife to control endangered or threatened wildlife.
Kntern  Pottion of
Common nams Sclentific nama Popula- disti- rengewhers  Status When Snecla)
son bution  threstened Tstod  ndes
: or endangerat
HAMMALS
Jaguar. Panthera anca, In CapithAy i e NIA BB T(O/F) 22 N/A
Lomtr, blagk Lemur 40 NIA BN B T/ T} 22 NIA
Lermur, finglated... Lemur catia do. N/A BB, TP} 22 MNIA
Loopard Panthera pardus. do, NIA  Enteimems T/} 22 N/A
Tigor. + Panthers tigris -] NFA Entirew TG/ - 22 NA
BIRDS
Pheasant, Crossoptilon in Captiity In U s NIA BB TGP} 2 NIA
brerameared. mantchurdcum, .
. Phoasant, Sdward's,. LOPhUIA BOWANIS: v e N/A  Entke TC/P) 2 N/A
Pt t, bar 1w SYIORHCUS DUMIAG rmerrrse eiene O, - NfA  Entire, O/} =2 N/A
Py t, M0 Smaticus ke, e 50 * MN/A Enthe THe/IF) - NIA
Pneas-:;lé‘. Palawan  Polyploctron emphanuttt, .00, N/A  Entire TCIF; 22 NiA
. paas .
Pheasant, Swinhioa's. Lophiea swinhod do N/A  Entire TCIF) 22 WA

§ 17.21 [Amended]

8. In § 17.21, add a new paragraph
{c}6) as follows:
" * * L *

{c * &

(8) Notwithstanding paragraph {c}(1)
of this section, any person may take -

endangered wildlife thatisbredin -
captivity.in the United States provided:
i) 'The wildlife is of a species whose
natural range of geographic distribution
does not How include any part of the
United States, or the wildlife is of &
species for which the Service has

HeinOnline -- 44 Fed. Reg. 30048

determined the wild populations te be
sufficiently secure from unauthorized
taking in accordance with paragraph (h)
of this section; {ii) the purpose of such
taking is to enhance the propagation or
survival of the affected specios; and (iil)
the person taking such wildiife
maintains accurate written records of
any taking that results in the death or
permanent loss of reproductive potentinl
of the wildlife, and submifs a
semiannual written report of any such
taking to the Federal Wildiife Parmit
Office, U.8. Fish and Wildlife Service,
‘Washington, D.C. 20240, by June 30 and
December 31 of each year.

* * * * *

§17.21 [Amended}’

7.In § 17.21, add a new paragraph (g)

as follows:
* u * * L]

(2){1) Notwithstanding paragraphs (b),
{e) and {f} of this section, any person
may (i} import or export, {ii} deliver,
receive, carry, transport or ship in
interstate or foreign commerce in the |
course of a-commercial activity, or (iif}
sell or offer for sale in interstate or
foreign commerce any lving wildlife
that is bred in captivily in the United
States provided; (1) The wildlife iz of n
species whose nataral range of
geographic distribution does not now
include any part of the United States, or
the wildlife is of a species for which the
Service has delermined the wild
populations te be sufficiently secura
from unauthorized taking in accordance
with paragraph (h) of this section {li} the
purpose of such activity is to enhance
the propagation or survival of the
affected species; fiti} each specimen of
the wildlife {s uniquely and permanently
identified by a band, tattoo, or other
mark that is reported in writing to an
official of the Service at the port of
export prior te export, if such wiidlife 1s
to be subsequently imported; (iv) the
Service has received evidence sufficiont
to indicate that any person receiving
such wildlife s able to properly
maintain the wildlife, as specified in
-paragraph (g)(2) or {g){3) of this section;
and {v) any person subject to the
jurisdiction of the United States who
transfers or receives such specimens
maintains accurate written records of all
such transactions and reports each such
transaction to the Service within 10 days
after completing the transaction, using
reporting forms provided by the Federnl
Wildlife Permit Office, 1.8, Fish and
Wildlife Service Washington, D.C.

. 20240,

(2) Prior to engaging in any of the
activities authorized in paragraph (g)(1)

1979
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of this section any person subject to the
jurisdiction of the United States seeking
to receive wildlife must register with the
Service. Requests for registration must
be accompanied by documentary
evidence that (i} the person is a licensee
or registrant under the Animal Welfare
Regulations of the U.8. Department of
Agriculture (9 CFR Part 2}; (i) the person
complies with the specifications of the
11.8. Department of Agriculture for the
humane handling, care, freatment, and
transportation of warmblooded animala
{9 CFR Part 3}, or {iii} the person has
adequate facilities and expertise for the
humane handling, care, ireatment and
transportation of coldblooded animals,
as appropriate. Registration will remain
in effect only so long as subdivision (if)
or (iil) of this subparagraph continues to
be applicable. Requests for registration
must be sent to the Federal Wildlife
Permit Office, 1U.8. Fish and Wildlife
Service, Washington, D.C. 20240.

{3) Prior to engaging in any of the
activities authorized in paragraph {g){1)
» of this section, any person subject to the

- jurisdicton of the United States seeking
to export wildlife to another person
must provide the Service with
documentary evidence demmonstrating to
the satisfaction of the Service that the
proposed recipient of the wildlife has
adequate facilities and expertise for the
proper handling, care, and treatment of
such wildlife, and that the recipient will
use the wildlife for purposes of
enhancing the propagation or survival of
the affected specjes. Such evidence must
be sent to the Federal Wildlife Permit
Office, 11.S. Fish and Wild]ife Service,
‘Washington, D.C. 20240,

*

* * L3 *

§17.21. [Amended)

" 8 In §17.21, add a new paragraph (k)
as follows:
* * x +* *

(h}{1) The Service shall use the
{ollowing criteria in determining if
wildlife bred in captivity of any species
whose natural range of geographic
distribution includes any part of the
United States is eligible for the '
provigions of paragraphs {c)(B} and (g} of
this section: {i) Whether there is a low™
demand for taking of the species from
wild populations, either because of the
success of captive breeding or because
of other reasons; and {ii) whether the
wild papulations of the species are
effectively protected from unaunthorized
taking as a Fesult of the inaccessibility
of their habitaf to man or as a result of
the effectiveness of law enforcement.

{2} In accordance with the criteria in
paragraph (h}[1) of this section, the

Service hag determined the following
species to be eligible for the provisions
of paragraphs {¢){6) and {g) of this
section:

Laysen teal {Anos Joysanensis).

£17.31 [Amended]

8. In § 17.31, revise paragraph (a) to
read as follows:

{a) Except as provided in Subpart A of
this part, or in a permit issued under this
subpart, all of the provisions in §17.21
{a} through (c]{4), {c)(6), {g] and (b] shall
apply to threatened wildite.

L 3 [ 4 * L

§17.33 {[Deleted]

10. Delete § 17,33 entirely.

This proposed rule is issued under the
authority contained in the Endangered
Species Act of 1973 (16 11.8.C, 1531~1543;

- 87 Stat? 884, as amended), and was

prepared by Dr. Richard L. Jachowski,
Federal Wildlife Permit Ofice,

Note—The Department of the Interfor hos
delermined that this documen! isnot &
significant rule and does not require &
regulatory analysia under Executive Order
12044,

Dated: May 17, 1870,
Lynn A, Greenwalt, N
Directon, Fish and Wildlife Service.
(¥R Doc, 7-10077 Filed §-22-3% &4 ax}
BILLING CODE £310-55-48

HeinOnline -- 44 Fed. Reg. 30049 1879



Case 1:03-cv-02006-EGS Document 96-5 Filed 10/06/06 Page 8 of 38

" 5402

Federal Register / Vol 44, No. 181 / Monday, September 17, 1978 / Rules and Regulations

DEPARTMENT OF THE INTERIOR

Fish and Wildiife Service
50 CFR Paris 13 and 17

Captive Wildlife Regulatlon

AGENCY: Fish and Wildlife Service.
ACTION: Final rule. -

SUMMARY: There is evidence that federal
regulation of activities involving
captive-bred wildlife under the
Endangered Species Act 6f 1973 has
interfered with effective propagation of
Endangered and Threatened species in
the United States. The Service

recognizes that captive propagation is,

in some cases, impartant.for conserving
such species, and that the Act
autherizes the permitting of otherwise
prohibited activities to enhance the
propagation or survival of affected
species. This rule grants general
permission for persons to conduct
otlierwise prohibited activities with
captive-bred wildlife under specified
conditions, which are designed to
protect wild populations of wildlife and
to ensure that the activities will be
conducted fo enhance the propagation
or survival of the species. T,

EFFECTIVE DATE: Amendments to §§ 17.3
- and 17.21 become effective on [date of
Federal Register publication]. -
Amendments to §§ 13712 and 17711, and
the deletion of §§ 17.7 &nd17.33 will .
become effective on [30 days after date
of Federal Register publication].

FOR FURTHER INFORMATION CONTACT:
Dr. Richard L. Jachowski, Federal
Wildlife Permit-Gffice, 118, Fish-and -
Wildlife Service, Washington, .G,

. 20240, teiephone {703} 235-2418, ~

. SUPPLEMENTARY INFORMATION:
Background -

‘The Service issued an advance notice

of potential rulemaking on April 14, 1678
{43 FR 1614418145} and a proposed rule
on May 23, 1879 [44 FR 30044-30049} that
would amend regulations concerning
captive Endangered and Threatened
wildlife, The propesal followed from a
decision by the Service that activities
involving captive wildlife should be

. regulated, as required by the
Endangered Species Act of 1973, but
only to the extent necessary to conserve
the species. As reported in the proposal,
strict regulation has interfered with the
captive propagation of wildlife, It has
caused persons who would otherwise
breed Endangered species-to cease

-doing s0, or to reduce the number of
offspring produced because they could

not readilybe transferred to other
PEISONS. -

The Act and the regulations
implementing it prohibit activities that
include, among other things, taking
{defined to mean harags, harm, pursue,
huat, shoot, wound, kill, trap, capture or
collect, or to attempt to engage in any
such activities}, importation,
exportation, and interstate or foreign
comumerce. However, permigsion may be
granted for such activities if they are
eonducted for certain purposea. In the
case of Endangered wildlife, the Act
limits them to seientific purposes orto
purposes of enhancing the propagation
or survival of the affected species, In the
case of the Threatened wildlife,
regulations limit them to scientific
purposes, purposes of enhancing the
propagation er survival of the affected
species, economic hardship, zoological
exhibition, educational purposes, or
special purposes consistent with the
purposes of the Act,

Congidering that persans maybe
permitted to undertake otherwise
prohibited activities for the purpose of
enhancing propagation or survival of the
affected species, the Service believes

" that a'wide range of activitiesinvolved -

in mointenance and propagation of
taptive wildlife should readily be
_permitted when wild populations are
sufficiently protected from unauthorized
taking, and when it can be shown that -
-such aptivifies would not be detrimental
fto:the-survival of wild or captive
populations of the species. This was the
thasis fortheService’s proposal, as

© putlined below.

“Tlie proposed rule of May 23, 1979, ,
conteined thefollowing provisions:

. . 1. It defined the terms “bred in

-captivity” and “captivity” in orderto
specify the wildlife that would he
eligible for special regulatory treatment

2. }t replaced the current definition of
“enhance the survival, enhancing the
survival, or enhancement of survival”
with a broader definition of “enhance
the prepagation or survival” o
encompass normal practices of animsl
husbandry; -

3. It deleted the regulations for
captive, self-sustaining populations of
otherwise Endangered species;

4, [t permitted persons to teke
Endangered or Threatened wildlife bred
in captivity-—if the species is determined
{o be eligible, if the taking is to-edhance
propagation or survival of the:species,
and.if persons maintain recerds and
submit semiannual reports to the
Service of such taking that results in
death or permanent loss of reproductive
ability of the wildlife;

5. It permitted persons to import,
export, or engage in interstate or foreign

HeinCnline -- 44 Fed. Reg.

commerce with Endangered or
Threatened wildlife bred in captlvity—if
the species is determined to be eligible,
if the activity ls to enhance propagation
or survival of the species, if wildlifo to
be reimported is uniquely identified
‘prior te export, if the reciplent s
qualified to maintain the wildlife, and If
perscns maintain records and report
transactions to the Service within 10
days; and

8. It established criterla for

. determining the eligibility of spedies for

this treatment: either they are oxotlo lo
the United States or their witd
populations in the United Siates are
-sufficlently protected from unauthorized
taking and are in low demand.

Comments on the propesal

The proposed rule generated 1,408
letters to the Service (Table 1.

Table I.—Sources of letters
commenting on the preposed rule of
May 23, 1979, conterning captive
wildlife.

Numboz of

Sourea lotters

:Private Individugis: T

Form lettocs 124D

InCiidual HOLS s stsassessstsmsssestsssairae 15
Zoos y 53
Bird brecders a0
Stata governments or agenclos..... oass 21
Animais breders’ erganizalions... " 1
:Biorredica! organkzations v o 5
Z0cTogCat OIJANMZANNE e smssmsioerian itormtstmrssmersseiasat 4
UCHTL2S DIGANKATONS sosasiessrmmctsnsssrsrestessassssstnisoss 3
Consarvaion organizBUONS v messssrmiisis . 2
Federat empldyocs 2

Tolat 1,400

All of the form letters and most of tho
other letters urged adoption of the
wegulations as proposed, Only thron
persons comimented that caplive
jpapulations should be delisted lo
exempt them from control under the Act,
Conversely, the Director of the Game
and Fish Division of the Georgla
Depariment of Natural Resources askod
that the present regulations not be
changed because strict federal controls
would support recent Georgla atate

- ‘legislation regulating possession of

exotic wild animals. Other lotlers
-expressed support for the proposal but
wuggested that changes be made bofora
a final rule s issued.

Specific comments regarding changes
are discussed below. They concern five
general topics: the definition of terms
wsed in the rule, the criteria for
registering persons, the requirements for
reporting on activities, the eligibility of
species for inclusion under the rule, and

"allowance of activities for other

purposes under the rule.

54002 1979
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1. Definition of terms

The American Association of
Zoolagical Parks and Aquariums.and
several of its member institutions
commented that the lerm “person” in the
rufe should be amended to refer to both
persons and institutions, since many
institetions would need to register.

The term “pezson” is-used througheut
the Service's regulations, and is defined
in 50 CFR Part 10 to mean “any
individual, firm, corporation,
association, partnership, club, or private
body, anyone or all, as the context
requires.” This appears to meet the
requiremants of zoos, and the term
“person” alone is adequate in the
present rule.

The use of the term “bred in captivity”
in the propesal also prompted
comments. The Director of the Gladys
Porter Zoo in Brownsville, Texzs,
supported use of the definition
contained in the proposal because it is
consistent with the definition of “bred in
captivity” that has been adopted by the
nations that are parties to the
Convention on International Trade in
Endangered Spacies of Wild Fauna and
Flora. Three members of the San Diego
Zoo staff raised questions about the
application of this definition. They
asked for clarification of the means by
which the Service would determine
specimens 1o be eligible under the
definition, and pointed out practical
difficulties in applying the definition. In
particular, they-asked {1) if evidence of
second-generation captive birth in one
institution would suffice to qualify
wildlife in other institutions, {2} what
numbers will allow a species ta be
maintained indefinitely, and if such
numbers must be at any single
institution, [3) if evidence of secend-
generation captive birth in one
subspecies would suffice to qualify
other subspecies of the same species,
and (4) how the magnitude of wild stock
necessary to prevent deleterions
inbreeding will be determined. Another
individual asked that the Service
publish a list of species found lo be
eligible under the proposed definition of
“bred in captivity.” .

A more basic comment on the
definitian of “bred’in captivity" was
made by the Secretary of the
Smithsonian Institution, who cited
evidence from the National Zoological
Park that a very large proportion of zoo
populatiens of exotic ungulates which
have reliably produced second-
generation young have uliimately
become extinct, most likely due to high
juvenile mortality resulting from
inbreeding. He observed that it would
be best to avoid the production of

* second-generalion young from related

animals as long as possible, and instead
to mate first-generation young lo any
available unrelated animals. His advice
was thet the reliabla production of
second-generation young not be used as
part of the definition.

Ringling Bros.-Barnum & Bailey

« Combined Shows, Inc. also urged the

Service to adopt a simpler definition
hecause as proposed it was “overly
technical, complex and restriclive.”

The Service is concerned that the
proposed definition might conflict with
an important purpose of this rule, which
is to facilitate captive propagation. The
restrictive terms of the proposed
definition were adopted for the
Convention because of anced o
prevent wild pepulations from being
exploited. In the present rule, that is
precluded by Hmiting treatment Lo exolic
species in captivily in the United States
(which depends on import restrictions
for all Endangered and Threatened
wildlife) or io particular native species
in caplivity in the United States (which
depends on sufficient protection from
unauthorized taking, as determined for
individual species of wildlife).
Accordingly, there is little need to
incorporate the full definition as used
for the Convention in this rule. By
incorporating it, the Service might
encotrage inbreeding of captive wildlife
{0 avoid the need to obtain specific
permits, to the long-term deiriment of
the species. The risk to wild populations
as the result of using a simpler definition
is negligible.

2. Criterio for registering persons

In the proposed rule, persons would
be autherized o engage in importation,
exporiation, and interstaté or foreign
commetrce invelving captive-bred
wildlife if they Hirst registered with the
Service. It was proposed that slandards
developed by the 11.8. Depariment of
Agriculture (1.S.D.A.) to implement the
Animal Welfare Act (2 CFR Part 3] be
used as the basis for determining if
persons were eligible to be registered.
Since the standards in 8 CFR Part 3
apply only to mammals, the Service
wauld need to develop similar standards
applicable to birds, reptiles and other
forms for wildlife.

Several persons and organizations
concernad with breeding of birds,
reptiles, amphibians and fshes
commenied that atandards for
mainteining those forms of wildlife
should be developed before final rules
are issued. The American Federation of
Aviculture, the Exotic Bird Club of
Oregon ard the Wisconsin Bird and
Came Breeders Association further
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asked that licensing by the U.SD.A. mot
be required for birds.

The Humane Society of the United
States, the Riverbanks Zoological Park
and the Baltimore Zao stated that the

. Service should develop registration

standards that are more restriclive than
those of the U.5.D.A. in this regard, the
Institute for Herpetological Research
guggested that the Service should
require persons to demonstrate their
competence in order to be registered.
Mr. William B. Love of Jensen Beach,
Florida argued that prior experience
should not be a condition for
registration, so that “well-meaning
enthusiasts” could undertake wildlife
propagation. Mr. Paul ]. Hollander of
Ames, lowa, commented that the

-11.8.0.A. standards sometimes conflict

with the hest methods for inducing
breeding.

In view of these comments, the
Service has determined that the
1.5.0.A. standards should not be used
as the sole criteria for registering
persons under the present rule.
Considering that the puspese of this rule
is to enhance the propagation or

. survival of species, persons should re

registered if they can be expected to
cantribute to this purpose. Accordingly,
the final rule has been revised to require
additional information from applicanis
that will enable the Service to determine
if they ara capable of enhancing the
propagation or survival of affected
species. Consistent with the intent of
this rute, application requirements and
issuance criteria have been kept as
simple and flexible as possible. An
advantage of this approach is that it
avoids the need for developing detailed
{ederal standards for the maintenance
and propagation of various types of
wildlife, which would be a very lengthy
and complex task, and which might
prove to be counter-preductive to the
spurposes of this rule.

There were several other comments
regarding the ceiteria. One person
suggested that the Service should only
regisler buyers and not sellers of
wildlife, while the American Federation
of Aviculfure stated that the registration
should apply to both or neither.
Considering that the Act prohibits both
selling and receiving in interstate or
foreign commerce, the Service considers
il necessary for hoth buyer and seller to
rcxl;isler. ‘This is made clear in the final
rule,

The Governor of Kentucky suggested
that persons should be registered in
order to take captive-bred wildlife, just
as the proposal would require for
persons engaging in other prohibited
activities, The Service has adopted this
suggestion. Otherwise, there would be

1979
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no way of enforcing the proposed
reporting reguirement for taking.
Inclusion of taking with other activities -
requiring registration will simplify the

rule and will not substantially increase |

the burden of paperwork for persons
who propagate wildlife.

The Riverbanks Zooclogical Park, the
American Federation of Aviculture, and
an individual commented that the
Service shonld clarify the criteria it”
would use to deterrnine if foreign -
recipients of gaptive-bred wildlife are
acceptable. The Service belleves that
criteria for petsons receiving capiive-
bred wildlife should be similar whether
they are in the United States orin
another country, The final rule applies.
the same basic criteria to persons in .

. either situation. Fereigh petsons will not
have to regliater with the Service, but
persons in the United States will, in
essence, have to satisfy the Service that
foreign recipients of wildlife would -
qualify for registration if they were
operating in this country,

3. Heporting requirements

Many zoos in the United States and
Capada, and a growing number of them
in other countries participate in the
International Species Inventory System
(ISIS). Fhis is a computer-based record
of wildlife in captivity. Its purpose is to
provide information needed fo
effectively manage captive populations,
especially with regard to avoiding
inbreeding and relocating surplus stock,
The Service assisted in funding the
development of ISIS because of its
applicability to the Endangered Species
Program. The Buffalo Zoolagical
Gardens and the Commissioner of the
Depariment of Environmental
Conservation of New York suggested
that the Service aceept ISIS inventory-
forms as meeting the reporting )
requirements of participating ‘
institutions, The Fart Worth Zoological
Park suggested that the Service provide
funds to help support ISIS, :

In reconsidering the reporting
requirements, the Service has
determined that there fs no great
- advantage to requiring reports within 10
days of each taking, or on a semiannual
basiy for transactions. Instead, annual
reporis will be required summarizing all
takings that result in death or permanent
loss of reproductive ability and all
interstate or foreign transactions. The
individual ISIS inventory forms are not a
convenient source of such information
for the Service. Instead each registered
institution might use ISIS to generate the
information for itz annus) report. Limits
to funding for the Service's Endangered
Species Program, and increasing :
emphasis on conservation of wild |

populations of Endangered and
Threatened species, might preclude the
Service from continuing to fund ISIS as
in the past.

‘The San Diego Zoo asked if reports of
transactions had to be made by the
sender, the receiver, or.both. The
Service intend$ that both (if under U.8,
Jurisdigtion) shoild report in order to
obtain a more complete accounting of
aciivilies under each registration. In this
regard, the American Federation of
Aviculture requested clarification as to
whether the reporting requirement ’
would inclode intrastate transactions or
non-commercial interstate trangactions,
which are not prohibited by the Act.

The primary uses of reporis are to
assess compliance with the regulations,
to determine the effectiveness of the
regulations, and to measure the sugccess
of captive propagation of Endangered
and Threatened wildlife. Accordingly, it
would be useful to know not only the
number of otherwise prohibiled - -
transactions and takings that ocoured,
but also the number of hirthe deaths,
and non-prohibited transactions.
Inventories of the species in captivity
cpuld be developed from these data that
would be useful to the public as well as
the Service. The Service intends to
request such information from
registrants; B} .

Two other interesting comments were
made by individuals: one that each
specimen of exotic wildlife should have
a certificate to show its legal origin, and
the other that record-keeping should not
be required of registrants. The former
suggestion is impractical fo administer,
considering that possession of
Endangered or Threatened wildlife is
not prohibited unlesgs the wildlife was
illegally taken. The latter suggestion

" runs counter to normal practices of

animal propagation, which reguire
careful record-keeping. -

The American Federation of
Aviculture recommended that
registration and repdrting for
Endangered and Threatened birds be
carried out in the same manner as ig
required for native upland gamebirds
and migratory waterfow!, The problems
with this are that registration standards
are not uniform throughout the United
Stales for persons holding such birds,
and that the need to promptly report
each transaction has been eliminated
from’ this rule. S

The Riverbanks Zoological Park, the -
American Federation of Aviculture and
an individual asked that the Service
clarily its requirements for marking
wildlife that Is to be reimported, Rather
than reguire that each such specimen be
uniquely marked, which is impractical
for some species or types of specimens,
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the Service has revized the rule to
requirs unique identification by marking
or other means (such as a wifiten
description of identifying characteristles
of the specimen in question), No single
method of marking is suitable for all
forms of wildlife, and the Service will
accept any reliable method that ean by
used tg distinguish wildlifa bred in
caplivily in the United States from other
wildlife that is presented for )
importation.

4. Eligibility of specimens P

The American Association of
Zoologleal Parks und Aquariums, efght
of its member institutions, the American
Pheasaht and Walerfowl Soclety,
Ringling Bros.-Barnpum & Bailay
Combined Shows, Inc,, and severul
individuals asked that soms means be
found to facilitate importation of ,
wildlifa bred in captivity outside of the
United States. One suggestion was that
the Service aceepl documentafion from
foreign authorities certifying that the
wildlife is bred in captivity, Anothor
suggestion was that the Service ghould
routinely approve permits for importing
wildlife bred in captivity in « forelgn
facility owned by an institution in the
United States,

The Service recognizes the problems
of zoos, animal breeders and biomodical
laboratories in importing wildlifa brod in
captivity outside of the United Statos,
and s giving further considerution to
ways in which importation of such
wildlife' might be faciliinted. However,
the Service also recognizes the need to

.

.protect wild populations from .

exploitation. Al prasent, impor! conlvol
are the only effective protection that the
regulationy provide with réspect to wild
populations of exotic species.
Accordingly, the present rule does nol
apply to wildlife bred in captivily
outside of the United States, It was
beyond the scope of the proposed rule
on this subject. Such importation wilt -

~ continue to be authorized by Individual

permits, rather than in a general way
under this rule.

“The Kansas Merpetological Socloly
requested clarification of the moans by
which the Setvice would determine tho
eligibility of native species for those
regulations. In response, the Service has
incorporated in the final rule a reforence
to section 4(b} and section 4(f){2)(A] of
the Act and the implementing
regulations. These references specify
procedures with respect to petitions and
notification of the public and governors
of affectéd stales, and are designed to
ensure adequaie public participution.

Other comments on the subject of
eligible species concerned particular
Endangered or Threatened specics. "

54004 1879



Case 1:03-cv-02006-EGS Document 96-5 Filed 10/06/06 Page 11 of 38

Federal Register / Vol. 44, No. 181 / Monday, September 17, 1979 / Rules and Regulations 54005

Inclusion of the Hawalian goose {Branta
sandvicensis) and the Hawaiian duck
{Anas wyvilliang) was requested by the
Smithsonian Institution, the American

" Federation of Aviculiure, and the
Service’s Acting Endangered Species
Coordinator in Hawaii, The Park
Superintendent for Emporia, Kansas,
and another individual also asked that
the Hawaiian goose be included.

* However, the Governor of Hawail asked
that these two species not be included
until there is a real demonstrated need
to change their status it captivity.
Considering that the proposed rule did
not include these two species, and
considering the Governor's objection to
their inclusion, the Service invites
further public comment and evidence to
show if they should be proposed for
eligibility.

The Assistant Director of the Service's
Endangered Wildlife Research Program
requested that the masked bobwhite
quail {Colinus virginionus ridgway) be
included, and that the criteria for
determining the eligibility of native
species be amended by adding
consideration of “whether the stock to
be made available is surplus to the
needs of the restoration program far that
species or subspecies.” Mr. Jerome J.
Pratt of Sierra Vista, Arizona, supported
inclusion of this quail and the Hawalian
species mentioned above,

The Service has considered the merits
of adding a criterion that would involve
a judgment concerning the suceess of
capiive propagation in meeting
restoration needs. In this regard, the
Governor of Colorado suggested that if
captive breeders benefil by removal of
stock from the wild to prevent
inbreeding, they shounld also make some
repayment to the wild. The Serviee has
concleded that conservation of wild
populations must be its primary goal,
and that the proposed criteria do allow
consideration of the success of captive
propagation in determining the eligibility
of native species. The masked bobwhite
quail might meet the proposed criteria
and will be further considered. The
suggestion by the Governor of Colorado
would be difficult to implement, and
would reguire precautions to prevent
harm to existing wild stocks.

5. Other purposes

‘This rule is intended to facilitate
activities for the purpose of enhancing
propagation or survival of the affected
species. As discussed above, there are a
few other purposes for which permits
may be issued. The American Pheasant
and Waierfowl Society commenied that
- the requirements for exporfing captive-
bred wildlife for purposes other than to
enhance the survival of the species were

still too severe. Such concerns are
beyond the scope of this rule, and
perhaps beyond the scope of activities
permissible under the Act. However, the
_Service is willing to consider further
suggestions for improving this and other
rules.

QOrganizalions concermned with
biomedica] research on non-human
primaies also commented on the
proposed rale. It was fully supported by
the Association of Primate Velerinary
Clinicians and by the California Primate
Research Cenler, The Director of the
Delta Regional Primate Research Center
at Tulane University asked that the rule
also apply to Threalened species used in
biomedical research. The Director of the
New England Regiona! Primate
Research Center suggested that
allowance be made for imporling the
progeny of parent breeding stock in
averseas colonies awned by & research
institution in the United States and for
the shipment of such stock to other
institutions. The National Socicly for
Medical Research made similar
comments and offered specific
suggestions on procedures, but also
more generally urged that the final
rulemaking avoid "the impasition of
repressive regulations on the utilizotion
of individual animals captive bred
spesifically for rescarch use,"

The Service recognizes thet scientific
research is a purpose for which permits
may be issued, but also that
autharization of activities for that
purpose is beyond the scope of the
proposed rule, Only those activities
conducted {0 enhance propagafion or
survival of the affected species may be
authorized by the present rule. The
primary use of nonhuman primates in
biomedical research is to solve human
problems, While in some cases thereis a
benefit to the affected wildlife species, it
is not always the intended result. The
Bervice will consider applications for
permits to authorize transactions
invoiving non-human primates produced
in breeding colonies for the purpose of
biomedical research, but not in the
context of this rule unless the purpose of
the activities can be shown lo enhance
the conservation of the affected species,
in the wild or in captivity,

Description of final rule

"The purpose of this rule, as described
above, is to facilitate activities for the
purpoze of enhancing the propagation or
survivel of Endangered and Threatened
wildlife. The Service is accomplishing
this by (1} amending the regulations
wilk respect to certain definitions and
{2) granting a general permit, by
regulation, to suthorize persons to
conduct otherwise prohibited activities

with caplive-bred wildlife under a set of
presecibed conditions. In accordance
with section 10{d) of the Act, the Service
has found that this exception was
applied for in good faith {see 44 FR
16145 and 44 FR 30034). that it will not
operate to the disadvantage of
Endangered or Threatened species, and
that il will be consistent with the
putposes and policy set forth in seclion
2 of the Acl.

The final rule contains the following
provisions.

1. It defines the terms “bred in
captivily" or “captive-bred” in order to
clarify the conditions that must be met
for wildlife to be eligible for special
consideration. The definition of these
terms is based on the definition adopted
by nations that are parties to the
Convention on International Trade in
Endangered Species of Wild Fauna and
Flora. However, the present definition
excludes, for purposes of the Act, that
part of the Convention’s definitiont
limiting consideration to progeny of
parental stack that is established,
maintained and managed in certain
ways. In ceses where activities
conducted under this rule are also
subject to the Convention, the stricter
definition used for the Convention will

pply.

2. The final rule delines the term
“caplivity,” both with respect to captive-
bred wildlife as considered in this nule,
and with respect to any species of
wildlife for which captive populations
are accorded special treatment under
the Act. The definition of “caplivity” is
the same as that used for the
Convention, and is the same as the
definition in the proposed rule of May
23, 1979,

3. The final rule replaces the definition
of “enhance the survival,” “enhancing
the survival,” or “enhancement of
survival” with a definition of “enhance
the propagation or survival.” The
reviged definition is essentially
unchanged from the proposed rule. it
includes a wide range of normal
hushandry praciices needed to maintain
self-sustaining and genetically viable
populations of wildlife in captivity, in
addition to the provizions already in the
regulations concerning the
accumulation, holding and transfer of
surplus stock and the exhibition of
wildlife in an educational manner.

4. The final rule deletes regulations in
§513.12, 17.7 and 17.33 concerning
caplive self-sustaining populations. The
presant rule eliminates the need for
special regulations concerning the
captive populations of these few
otherwise Endangered species. The
Service is phasing out these provisions
to allow persons holding valid permits
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‘for captiva self-sustaining populations to
become registered under the present
rule, The Service will undertake to
register such persons under the
provisions of § 17.21{g), considering that
they have satisfied the new application
requirements in oblaining their current
permits. Such persons need not reapply.
Persons holding other valid permits for
Endangered or Threatened species might
also qualify for registration under this’
rule. If so, they should submit a written

. request to the Service, asking for
registration on the basis of their
previous application and supplymg any
additional information required in,
§17.21(g)

5. The final rule authorizes perscns to
take, import and export, deliver, recelve,
carry, transport or ship in interstate or
foreign commerce in the course of a
commercial activity, or sell or offer for .
sale in Interstate or foreign commerce
any Endangered or Threatened wildlife
that is bred in caphmty in the United
States, Although this rule amends,

§ 17.21, which concerns only
Endangered species, the same
provisions are extended to Threatehed
spemes by § 17.31(a). The authorization
is limited by several conditions. Firat,
the species of wildiife must be exotic to
the United States or else its wild
populations pative to the United States
must be determined by the Service to be
mdequately secure for unauthorized -
taking, Second, the purpose of

authorized activilies must be to enhance -

the propagation or survival of the
affected species. Third, activities are not
authorized for interstate or foreign
commerzce in the course of a commercial
activity if they involve non-living
wildlife. This provision is intended to
discourage the propagation of
Endangered and Threatened wildlife for
consumptive markets rather than for.
direct benefit to the species, Fourth,
seimport is allowed only if specimens
were adequately identified when
previously exported Fifth, the
authorization is extended only to’

- persons who register with the Service,

The final rule specifies &pphcatmn

requirements for reg:stratmn. These. .
have been kept'as simple as possible, "~
hut still provide the Service with
information needed to determine if the
applicant has-the means of enhancing -
propagation or survival of the affected
wildlife. Reglstration has been extended
to persons conducting research {such as
pathology, for example) duectiy related
to propagation or survival of-th
wildlife, even though they mlght not
maintain living specimens. Registratmn
also includes persong who exhibit

. wildlife to educata the public. abcut the

ecological role and conservation needs
of wildlife. The list of application’
requirements has been amended to '
request information about how such
education is to be accomplished. -

In'the final rule, registrants are
required to maintain writted records of
their authorized activities and to
annually report them to the Service.
Both buyer and seller must be registered
in the case of interstate commerce.
Registrants also must obtain approval
from the Service before exporting or

) entermg into foreign commercge in

captive-bred wildlife if it is not to
remain under the care of the registrant,
The purposes of this requirement are to
limit access to captive-bred wildlife to

" qualified persons and to deter

potentially harmful release of captive-
bred wildlife into the wild.

Since the amendments to §§ 17.3 and
"17.21 relieve existing restrictions on
captive-bred populations of Endangered
and Threatened wildlife, the Service
finds good cause to waive the 30-day’
period for making such amendments
effective upon publcation. The
remaining amendments will take effect
40 days after publication, as prescnbed
in 43 CFR 14.5(b)(5).

This rule is issued undér the authority

" gontained in the Endangered Spacies

Act of 1973 (16 U.5.C. 1531-1543; 87 Stat.
844, us amended), and was prepared by
Dr, Richard L. Jachowski, Federal -
Wildlife Permit Office,

Note.~The Department of the Iaterior has
determined that this document is not a
significant rile and does nol requirea . .
regulatory analysis under Executive Order. -
12044 and 43 CFR Part 14.

Regulations Promulgation  * :

Avcordingly, Parts 13 and 17 of Title'.
50 of the Code of Fedaral Regufations

are amended as fallows: .

PART 13--GENERAL PERMIT
PROCEDURES

£13.12 EAmended}

1. Delete the following entry from the
list of types of permxts in § 13.22(b):

*

“Captive aelf«suetaming p(:pulatiens ' , .
- {wildlife only) 17.33."

PART 17—ENDANGERED AND'

’ THREATENED WILDLIFE AND PLANTS

§17.3 [Amended]
- 2. Tnsert the follawing deflmtmns m
aiphabencal order;
LR 2 ® * * s .
“Bred in captvity” or caphve-bred“
refeis to wildlife, includinp eggs, barn or

" otherwise produced ir captivity from

parents that mated or otherwise
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transferred gametes in captivity, if
reproduction is sexusl, or from parents
that were in captivity when
development of the progeny began, if
development is asexual.

“Captivity” means that living wildifo
is held in a controlled environment that
is intenstvely manipulated by man for
the purpose of producing wildtife of the
selected species, and that has
boundaries designed to prevent animal,
eggs or gametes of the selected specles
from entering or leaving the conirolied
environment. General characterlstics of
caplivity may inclede but are not limited
to artificial housing, waste removal,
health care, protection from predafiors,
and artificially supplied food.
" x4 % * #

§17.3 [Amended)

3, Replace the definition of “Enhance
the survival,” “Enhancing the sucrvival”
or “Enhancement of survival with the
following definition; )
* * * * *

“Enhaice the propagation or
survival,” when ueed in reforence to
wildlife in captivity, includes but is not
limited to the followlng activities when
it can be ‘shown that such activitioa
would nat be detrimental to the survival
of wild or captive populations of the
affected species:

{a) Provision of health cars,
managenment of populations by culling,
contraception, euthanasia, grouping or
handling of wildlife to control
survivorship and reproduction, and
similar normal practices of animal
husbandry needed to maintain captive
populat;ons that are self-sustalning and
that possess as much genetic vitalily as
possible;

{b] Acoumulation and holding of living
wildlife that is not hnmediately needed
or suitable for propagative or sclentifie
purposes, and the transfer of such
wildlife between persons in order to
relieve crowding or other problems
hindering ihe propagetion or survival of
the captive population at the location
from which the wildlife would be
removed; and

{c} Exhibition of }iving wildille In
manner designed to edpeate the publio
aboul the ecological role and |
conserval;on needs of the affected
SpBClES

§172.7 [Dalelad}
4. Delete §17.7 enlirely.

§17.11 [Amended}

5. Delete the phrase * . . or boenugs
they constitute a caplive, gelf-sustaining
population (see § 17. 7).+« " from the
, last sentence of par&graph (a) and
" delete the last sentence of paragraph {c)
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that reads as follows: “The addition of
the letters “C/P" in parentheses
indicates that the reason for designating

the species as threatened is that it
consititues a captive, self-sustaining
population.”

§17.11 [Amended]
6. Delete the following species entries
from the list of endangered and

threatened wildlife:
Portan of
Common name Sdentiic name Porudaton Krowsm 1anga whive Suks Wen fuied Srecal rules
dtrbyton thaeatonsd
Of erdargerd
MALSLLS .
Jaguar, Panthers oncit in captraty tn U.S HIA Entre, TGP} 22 MiA
Lemur, biack.. Lemr do WA Bttt T{CIPy 22 NIA
Lamr, ringtakad - LevrRi cala do HIA ESL10 s TCIF} 22 MNIA
Leopard Fantherx pardus. Do HIA BNt e ssmmms TGP 22 A
Tiger Panthera Horis. da MIA Entre, heletic) 2 MIA
Bt

Pt t, browen eared CmssoptR Ix In caplviy S HIA | 252 1 —— TGP 2 FIPA
Phoasant, Bdward's Lophura ecwara So HIA [0 o S— TP} F-d NIA
Pheasant, bar-tajed Sy oS Beaning, ) HIA o S TiCi™ 2 A
Pheasant, Miado. Sy icus trikado. O HiA [rEf TCIPM 22 N/A
Pheasant, Palawan peacock.... O emghanum, —da " A |2 1. N TICIF) ) NIA
SWNNOR"S oo LOpirm SWirhOR —— MNIA Entrn T{Cim 2 WA

§17.21 [Amended]
7. Add a new paragraph {g) as follows:

* * * * *

(g) Captive-bred wildlife. (1)
Notwithstanding paragraphs (b, {c], {e}
and (f] of this Section, any person may
take; import or expory; deliver, receive,
sarry, iransport or ship in interstate or
foreign commerce, in the course of &
commercial activity; or sell or offep for
sale in interstate or foreign commerce
any endangered wildlife that is bred in
captivity in the United States provided
the following conditions are met:

(i} The wildlife is a species having a
natural geographic distribution not
including any part of the United States,
or the wildlife is a species that the
Director has determined to be eligible in
accordance with subparagraph (5] of
this paragraph;

{if} The purpose of such activity is to
enhance the propagation or survival of
the affected species;

(iif) Such activity does not involve
inierstate or foreign commerce, in the
course of a commercial activity, with
respect to non-living wildlife;

. (iv}-Each specimen of wildlife to be

imported is uniquely identified by a
band, tattao or other means that was
reported in writing to an official of the
Service at d port of export prior to
export from the Enited States, and

(v) Any person subject to the
jurisdiction of the United States who
engages in any of the activities
authorized by this paragraph does so in
accordance with subparagraphs £2), (3]
and [4) of this paragraph.

(2) Any person subject lo the
jurisdiction of the United Stales seeking
to engage in any of the activities
authorized by this paragraph must first
register with the Service (Federal
Wildlife Permit Office, U.S. Fish and
Wildlife Service, Washingten, D.C.
20240}, Requests for registralion must be
submitted on an official application form
(Form 3-200) provided by the Service,
and must include the following
information:

{i) The types of wildlife sough! to be
covered by the registration, identified by
common and scientific name to the
texonomic level of family, genus or
species;

{if} A deseription of the applicant's
experience in mainiaining and
prapagating the types of wildlife sought
to be covered by the registration, or in
conducting research directly related to
maintaining and propagating such
wildlife;

{ilf} A decription, if appropriate, of the
means by which the applicant Intends to
educate the public about the ecological
role and conservation needs of the
affected species; .

{iv) Photograph{s) or other evidence
clearly depicting the facillties where
such wildiife will be maintained; and

[v] A copy of the applicant's license or
registration, if any, under the anima}
welfare regulations of the U.S.
é]}eparunent of Agriculture {9 CFR Part

{3) Upon receiving & complete
application, the Director will decide
whether or not the registration will be
approved, In making his decision, the
Directer will consider, In addition o the
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general criferia In § 13.2(b) of this
subchapter, whether the expertise,
facilities or other resources available to
the applicant appear adequate to
enhance the propagation or survival of
the affected wildlife. Each person so
registered must maintain accurate
written records of activities conducted
under the registration and must submit
to the Director a writlen annual report of
such activities.

{4) Any petson subject to the
jurisdiction of the United States seeking
to expart or conduct foreign commerce
in captive-bred endangered wildlife
which will nol remain under the care of
that person must first obtain approval
by providing written evidence to satisfy
the Direclor that the proposed recipient
of the wildlife has expertise, facilities or
other resources adequate to enbance the
propagation or survival of such wildlife
and that the proposed recipient will use
such wildlife for purposes of enhancing
the prapagation or survival of the
affected species.

(5)(i} The Director shall use the
following criteria o determine if wildlife
of any species having a natural
geographic distribution that includes
any part of the United Slates is eligible
for the provisions of this paragraph: (A)
whether there is a low demand for
taking of the species from wild
populations, either becanse of the |,
suceess of caplive breeding or because
of other reasons, and (B} whether the
wild populations of the species are
effectively protected from unanthorized
taking as a result of the inaccessibility
of their habital to man oy as a result of
the effectiveness of law enforcement.
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{ii} The Director shall follow the .
procedures set forth in section 4(b) and
section 4{f)(2}{A} of the Act and in the -
regulations promulgated thereunder with
respect to petitions and notification of
the public #nd governors of affectad
States when determining the eligibility
of species for purposes of this
paragraph.

{ii#} In accordance with the criteria in
subparagraph (5)(i} of this paragraph,
the Director has determined the.
following species to be eligible for the~,
provisions of this paragraph:

Laysan teal [Anas laysanensis).

© §17.33 [Deleted)

8. Delete § 17.33 entirely.

Dated: September 10, 1979,
Rolf 1. Wallenstrom, -
Acting Director, Fish and Wildlife Service.

|FR Doc, 782705 Filed G-14-79845 am}
BILUING £ORE 4310551
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place across the boundaries of the
petitioned region. Goshawks in northern
Colorado may interbreed with those in
southern Wyoming, 30 miles away. The
petition, and the best available
information, does not support defining
goshawks in Utah, Colorado, New
Mexico, and Arizona a8 an exclusive,
interbreeding population.

Tha Service finds that the data
contained in the petition, referenced in
the petition, and otherwise available to
the Service does not present substantial
information indicating that the
petitioned action may be warranted.
This negative 80-day finding results from
the failure of the petitioner to present
substantial scientific or commercial
information indicating thaf northern
goshawks in Utah, Colorado, New
Mexico, and Arizona satisfy Service
criteria for a distinct vertebrate
population. In reviewing the petition and
all known relevant information, the
Service was also unable to demonstrate
that goshawks in the Southwest satisfy
current population criteria and,
therefore, found that the segment of the
goshawk's range identified in the
petition is not a listable entity.

The Service did conclude however,
that the petition did present substantial
information indicaling that northern
goshawk population declines and loss
and/or modification of its habitat may
be occurring. Therefore the Service has
elevated the Northern goshawk {A.
gentilis) to Category 2 status in the
upceming Endangered and Threatened
Wildlife and Plants; Animal Notice of
Review, throughout its range in the
United States. Initlation of & status
review for the goshawk in its range
throughout the United States is
announced in this volume of the Federal
Registar.
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Richard N. Smith,

Acting Divactor, U5, Fish and Wildlife
Service,

[FR Doc. 62-255 Filed 1-6-92; 8:45 am]
BHLING CODE £310-55-M

50 CFR Part 17
AIN 1018-AB10
Captive-bred Wiidlife Regulation

AQERCY: Fish and Wildlife Service,
Interior.
ACTION: Notice of intent to propose rule.

summMARY: Under the Endangered
Species Act of 1873 (Act), the Fish and
Wildlife Service [Service) regulates
certain activities involving endangered
or threatened wildlife of non-native
species that are born in captivity in the
United States. This i currently
accomplished by requiring persons who
wish o conduct otherwize prohibited
activities with such wildlife to register
with the Service, f.e., to obtain a
captive-bred wildlife, or CBW,
registration [50 CFR 17.21(g)}. The
Service registers persons who neet
certain established requirements and
specifies the extent of the activities that
those persons are suthorized to conduct,
The system is based in par! on the
definition of “enhance the propagation
or survival” found at 50 CFR 17.3. The

Service believes that this system of
regulation, as presently impiemented,
may impose a substantial paperwork
burden on the public as weil as on the
Service without contributing
appreciably to the conservation of many
affecied species. Since the Service's
primary goal under the Act ia the
conservation of wild populations, it
wishes to conduct a review of the
system to determine whether changes
are needed, and if so, what those
changes should be. The review is based
upon the principie that regulatory
actions should have a sound biclogical
basis rather than representing an overly
legalistic interpretation of the Act.
Several alternatives including
continuation of the present system and
the current definition of “enhance” are
presented. The Service seeks
information and comments from the
public that will contribute to this review
and the subsequent decision by the
Service whether to propose revised
regulations, Suggestions for other
alternatives not presented here are
weicome. Information on species that
have substantial numbers of individuals
that are surplus to breeding programs is
also solicited.

DATES: The Service will consider all
comments received by March 9, 1992,

ADDRESSES: Send comments to the U.S.
Fish and Wildlife Serviee, Office of
Management Authority, 4401 N. Fairfex
Drive, room 432, Arlington, VA 22203,

FOR FURTHER INFORMATION CONTACT:
Marshall P. jones, or Richard K.
Robinson, Office of Management
Authority, at the above address (703/
358-2093).

SUPPLEMENTARY INFORMATION: The
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.)
prohibits any person subject to the
jurisdiction of the United States from
conducting certain activities with any
endangered or threatened species of figh
or wildlife. These activities include,
among other things, impert, export, take,
and interstate or foreign commerce. The
Secretary of the Interior (or the
Secretary of Commerce in the case of
certain marine species) may permit such
activitieg, under such terms and
conditions aa he shall prescribe, for
scientific purposes or io enhance the
propagation or survival of the affected
species, provided these activities are
consistent with the purposes of the Act.
The Secrelary of the Interior’s authority
has been delegated through the
Directorate of the Service to the Dffice
of Management Authority.

The Fish and Wildlife Service
{Service) has been striving to achieve an -
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appropriate degree of control over
prohibited activities involving lving
wildlife of non-native species born in
captivity in the United States. This has
been difficult to achieve. Twelve years
ago, the Service 1ssued proposed and
final rules to address this {ssue (44 FR
30044, May 23, 1979, and 44 FR 54002,
September 17, 1979}, In announcing the
final rule, the Service stated that:

The proposal followed from a decigion by
the Service that activities involving captive
wildlife should be regulated, as required by
the Endangered Species Act of 1873, bu! only
to the extenl necessary to conserve the
species. As reported in the proposal, strict
regulation has interfered with the captive
propagation of wildlife. It has caused persons
who would otherwise breed endangered
spectes to cease doing 8o, or to reduce the
rnumber of offspring produced because they
could not readily be transferred to other
persons.

The preambie to the final rule also
pointed out that conservation of wild
populations must be the Service's
primary goal,

The final rule amended regulations in
50 CFR 17.21 by adding § 17.21(g}, which
granted general permission to take;
import or export: deliver, receive, carry,
fransport or ship in the course of a
commercial activity; or sell or offer for
sale in interstate or foreign commerce
any non-nalive endangered or
threatened wildlife that is bred in
captivity in the United States. In other
words, the regulation itself is the permit,
In order for persons or institutions to
operale under that permit, certain
conditions must be met:

{1} The wildlife is not native to the
United States or is a native species
determined by the Service to be eligible
due to low demand for taking from wild
populations and the effective protection
of wild populations:

{2) The purpose of the activity is to
enhance the propagation or survival of
the species;

{3} The activity does not involve
interstate or foreign commerce with non-
living wildlife;

- (4) Each specimen being reimporied is
uniquely identified by means that are
reported in writing to the Service prior
to export; and

{5} Any person seeking to operate
under the permit must register with the
Service by showing that their expertise,
facilities, or other resources appear
adeguate to enhance the propagation or
survival of the wildlife.

This registration is called a captive-
bred wildlife, or CBW, registration,

‘The final rule also amended the
definition of “enhance the propagation
or survival” of wildlife in captivity to
inclede & wide range of normal animal

husbandry practices needed to maintain
self-sustaining and genetically viable
populations of wildlife in captivity.
Specifically included in those practices
were “culling” and “euthanasia.”
"Culiing" was intended to mean the
removal {including by destruction} of
animals with genetic defects, animals
that are over-represented in the gene
poo! so that further use in a breeding
program would result in inbreeding, or
animals otherwise unsuitable for
breeding. “Euthanasia” was intended to
denote the true mercy killing of old or
incurably ill or injured animals.
Confusion hag resulted because many
holders of wildlife characterize
destruction of healthy animals for any
reason as euthanasia if the animal is
given a quick and painless death.

Other aspects of the definition of
“enhance” that were codified in 1979
and are still in use today include
accumuiation, holding and transfer of
animals not immediately needed or
suitable for propagative or scientific
purposes, and exhibition in & manner
designed to educate the public about the
ecological role and conservation needs
of the affected species {50 CFR 17.3}.
Since these definitions appear in part 17,
it can be argued that they apply to all
types of endangered species permits as
well as to CBW registrations. However,
the five application requirements for
CBW registrations mandate that, among
other things, the applicant must describe
his/her facilities and experientce in
maintaining and propagating listed
wildlife, and if appropriate, the manner
in which the applicant intends to
educate the public. The qualifier under
the education clause argues that
education could be used as additional
fustification for issuance of registration,
but that it must be in combination with.
propagation activities. This and ather
questions concerning the inclusion of
education in the definition of “enhance”
are discussed leter in this notice.

“Harags" is another definition thet
merits discuasion and comment, Section
3 of the Act defines "“take”, & prohibited
activity, s¢ including harassment.
“Harass" is defined in 50 CFR 17.3 as an
act or omission which creates the
likelihood of injury hy annoying wildlife
to such an intent as to signiticantly
disrupt normal behavioral patterns, -
including breeding, feeding or sheltering.
While the epplicability of this concept to
animals in the wild is obvious, its
applicability to captive-born wildlife is
not so clear. Some specific
circumstances can obviously be defined
as harassment. For example,
maintenance of unsafe enclosure is an
act or omission that creates the
likelihood of injury to the animal. The
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Service, in cooperation with the Animal
and Plant Health Inspection Service
{Department of Agriculture) constantly
strives to ensure that captive [acilities
for endangered or threatened species
meet the requirements of the Animal
Welfare Act. The problem in applying
this definition generally to captive-born
wildlife is in knowing what constitutes
“normal behavioral patterns.” if the
animal has never known anything buta
captive environment, then presumably
its captive behavior is “normal” for that
specimen. Public comment on this point
is solicited.

The Service now is avaluating the
effectiveness of these regulations in
accomplishing the purposes of the Act,
which include providing a means
whereby the ecosystems upon which
endangered and threatened species
depend may be conserved and to
provide a program for the conservation
of those species. In particular, the
Service is considering the practical
effect of the regulations in furthering
conservation programs for listed
species. This includes a consideration of
whether for many species regulation has
had any significant impact upon the
species in the wild,

The relaxation of strict permit
requirements in 1979 was followed by
the development of captive-breeding
programs by various organizations for
listed species of non-native wildlife.
This development was not entirely due
to the change in permit requirements;
however, the same organizations
previously maintained that those
requirements were an obstacle to such
programs,

The Service welcomes the
development of organized, long-term
programs for the maintenance of
captive-breeding populations of
endangered and threatened wildlife,
such as the Species Survival Plans of the
American Association of Zovlogical
Parks and Aquariums. Such programs,
involving great cost and effort, can
benefit the species in several ways: (1)
By preserving the existence of the
gpecies in the event that wild
populations are extirpated, {2) by
enabling persons who maintain and
study the captive wildlife to gain
knowledge about the species that can be
applied to conservation of wild
populations, [3) by supplying a source of
animals for research or other uses to |
relieve demands on wild populations,
and {4) by creating a reservoir of
animals that can be drawn apon to
reestablish or augment wild populations.

In view of these actual or potential
benefits, the Service believes that the
premise underlying the approach it
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adopted in 1979, to regulate activities
only to the extent necessary to conserve
the species, aided in accomplishing the
purposes of the Act. The rigks of this
approach, which the Service recognized
and addressed in its regulations, were
as follows: {1} Captive-bred animals of
the listed non-native species might be
used for purposes that do not contribute
to conservation, such as for pets, for
reaearch that does not benefit the
species, or for entertainment; and {2)
persons might conduct prohibited
activities with wild-caught animals of
these apecies on the pretext that the
animals were captive-bred.

The risk that captive-bred animals
might be used for purposes that do not
contribule to conservation of the species
mus! be viewed in terms of the scope of
the Act. The Act prohibits interstate
commerce, .2, kale or transfer of &
laagehoid interest In listed wildlife from
one person to another across a state
line. It does not prohibit intrastate
commerce {e.g., commerce within a
single State); non-commercial interstate
transfers of legally-taken wildlife (e.2.,
loans, gifts); possession of lawfully
acquired endangered apecies; or, once
lawfully poesessed without benefit of &
permit, uge of them in ways that are not
encampassed by the prohibition against
“take." Given these limits, the Service
cannot fully control the use of captive-
bred animals, nor mandate compliance
with conservation programs by persons
holding such animals,

Conservalion programs invelving
captive-bred non-native species are
motivated primarily by the initiative of
organizations that run them, rather than
by the requirements of the Act. The
Service's approach to regulating
prohibited activities with captive-bred
ncn-pative animals has been associated
with an increase in responsible captive-
breeding programs, but thers {8 no
indication that it has led to a significant
increase in the use of such animals for
purposes that do not contribute to
conservation, insofar as those activiiies
are prohibited by the Act. The Service
believes that the array of non-prohibited
activities cited above, coupled with the
breeding of certain species to surplus,
has contributed more o the preliferation
of uses such as for pets than has any
tack of regulatory effort on {ts part. It {a
true that some of the less common
species have been purchased by
entertainers in interstate commerce by
virtue of having a CBW registration,
However, species in surplus such as
Hengal tigers (Panthera tigris tigris} and
leopards (Panthera pardug) that are
commoniy used in entertainment are
available in intrastate commerce in

many, if not most, states. Some
entertainers also breed animals for their
own use,

The rigk that persons might conduct
prohibited activities with non-native
animals taken from the wild on the
pretext that they were captive-bred is
minimized by contrels on impertation.
This rigk is the reasan that native
species generally are not eligible for
treatment under this system. The limits
on the Service's authority to control
activities with animals discussed above,
coupled with the obvious difficulty of
distinguishing between captive-bred and
wild-caught animals in captivity, make it
impractical to deal with this risk by
means of {nternal contrels. If the Service
were to attempt ta address this risk by
rigorously controlling activities with
animals already in captivity in the
Unitad States, captive-breeding
programs could be adversely impacted
by hindering the exchange ol animals,
and the costs of such a control program
would be prohibitive, lmport conirols
have improved significantly since the
Service isaued regulations on captive-
bred wildlife in 1979. These
improvements include an enhanced
capability of Servica law enforcemnent
personnel at ports of entry, much
broader participation by governments
arcund the world in the Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES), and the addition of a second
enforcement officer to the staff of the
CITES Secretariat.

During 1990, there were about 850
CBW registrations. At least 50 percent
of these are for species that appear to
have been bred to surplugs-~animals that
are unsuitable for organized breeding
programs aimed at preservation of the
species because of unknown genealogy,
inbreeding, over-representation in the
gene pool, or because of interbreeding of
different subspecies as {s the case with
the “Bengal" tiger. While these tigers are
suitable for zoological display purposes,
they are of little or no valus in terms of
preserving the taxon for possible
reintroduction to the wild becavse they
no longer have the same genetic makeup
as the wild population. They are known
in the zoo community as "‘generic
tigers."

The Service belteves that the CBW
system, as cwrrently implemented, may
be more burdenscme to both the public
and the Service than is warranted by its
contribution to conservation of wild
popalations. i so, it diverts limited
Service rescurces from regulation of
activities more important te the survival
of the species. These include protection
of native endangered and threatened

species, contrul of import and export,
regulation of activities involving
individuals of non-native species that
were taken from the wild, and
implementation of other laws and
treaties such as CITES, the Migratory
Bird Treaty Act, the Marine Mammal
Protection Act, the Bald and Geldan
Fagle Protection Act and the Lacey Act
(injurious wildlife}.

One possible approach to the
problems discussed above would be to
downlist certain captive pepulations of
non-native species to threatened or
threatened due to similarity of
appearance, and promulgate apecial
trules easing regulation of them. This
would be limited to animais born in
captivily in the United States, belonging
to apecies present in large numbers with
many individuals that are surplus ta
organized breeding programs for various
reasons. However, this approach is not
considered as an alternative within the
scope of this notice, which considers
poasible revisions of 50 CFR part 17.
Implementation of this appreach would
involve listing actions, the procedures
for which are found at 50 CFR part 424,
Various other alternatives for revision of
the CBW syslem as set farth in 50 CFR
17.21{g} are discussed below. This wiil
be followed by a discussion of a
possible amendment of the definition of
“enhance” get forth in 50 CFR 17.3.

Alternatives for the CBW System
1. Eliminate Registration Process

Amend 50 CFR 17.21{g} in a manxer
which would:

(1) Leave the genera] permit issued by
section 17.21{g)(1) in place;

{2) Eliminate the requirement for
persans to register with the Service in .
order to conduct cerlain activities under
the general permigsion granted in that
section; and

{3} Add & rebutiable presumption thal
any otherwise prohibited activity
involving any listed wildlife does not
meet the conditions of the general
permission, granted in 50 CFR 17.21(g}.

The term “rebutiable presumption”
means that a presurnption that an
activity is not properly authorized can
be rebutted by evidence that it is. For
example, section B{b}(1) of the Act
establishes a rebuttable presumption
that a specimen is not entitled to the
pre-Act exemption claimed for it absent
documentation of pre-Act status.

* These changes would not be expected
to significantly increase either of the
risks to species that are described
above. The rebuttable presumption
would apply to any persons, firms or
institutions now possessing listed
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species whether they have CBW
registrations or not. The requirements
for detailed record-keeping and
reasonable access to inspect those
records set forth in 50 CFR 13.46 and
13.47 would remsin in place. These
regulations require all permitiees to
maintain complete and accurate records
of ail activities and trangactions
authorized by permit, and to allow
Service agents to enter their premises at
any reasonable hour for inspection
purposes. Establishment of a rebuttable
presumption could be justified on the
grounds that activities for which persons
might be challenged are those that the
Act prohibits. These changes would
have the added benefits of reducing the
peperwork burden on the public, and of
shifting the resources in the Service that
are dedicated to administering the
registration process toward types of
permit administration that are more
important in achieving the purposes of
the Act.

One drawback of this alternative is
the deletion of the requirement for
annuai reports by persons holding
endangered and threatened species.
Many of the species covered by the
regulation are rare in captivity and/for
- are difficult to breed. Under the current
system, persons and organizations
involved in serious breeding programs
can obtain copies of annual reports for
purposes such as tracking individual
animals. While many institutions
participate in the International Species
Inventory System, a computerized
gystem that keeps track of wildlife in
captivity, many holders of listed wildlife
do not.

2. Eliminate Registration for Large
Coptive Populations

Amend 50 CFR 17.21{g) as discussed
in Alternativae 1, except that only
species present in the United Stales in
large numbers, including many -
individuals that are surplus to organized
breeding programs, would be exempted
{rom the regisiration requirement. As
currently implemented, the CBW system
virtually mandates that the registrant
breed his animals. It is
" counterproductive to foster breeding of
species aiready present in surplus
numbers. This exemption would not
prevent those so inclined from breeding
their animals; however, the Service
should not be in the position of
exacerbating the surplus animal
problem. The species to be exempted
from the registration requirement would
be identified in any subsequent
rulemeking process, with due
consideration given to factual
information received from the public.
Possible examples would be pheasants,

Bengal tigers, leopards, and parakeets of
the genus Neophema. Currently, out of
approximalely 850 registrants, about 386
{located in 47 states and Puerio Rico)
are registered for pheasants, and about
80 {in 32 states and Puerto Rico) for
Neophema. There are approximately 135
registranis for members of the cat family
{Felidae} located in 41 states. The
maijarity of these hold only Bengal tigers
and/or leopards. It should be noted that
for tigers, the registration exemption
would only apply to the Bengal tiger;
ather sub-species of tiger for which
organized breeding programs exist, and
which are not so abundant in captivity,
would continue to fall under the current
registration requirement.

This alternative would preserve the
benefit of a substantial reduction in
burden on both the public ard the
Service, and would also preserve any
potential benefits that may accrue to
organized breeding programs from the
registration system.

3. No Action

Make no change in the CBW aystem,
retaining current registration and annual
reporting requirements. No change in
current regulatory practice would oceur.
There would be no change in existing
risk of inappropriate use of listed
wildlife. Existing burden on the public
and the Service would continue. This
alternative does not address the
question of whether further propagation
of species in surplus should continue to
be encouraged, if not mandated. It
would also continue to ignore the fact
that for & number of species, their
abundance in captivity and their lack of
potential for release to the wild is such
that it can be argued that neither
increased nor decreased regulation will
have any material impact on the species
in the wild. As stated earlier,
conservation of wild populations must
be the Service's primary goal.

Possible Amendment of the Definition of
“Enhance™

“Exhibition of living wildlife in a
manner designed to educate the public
about the ecological role and
conservation needs of the affected
species” is now deerned to constitute
enhancement of survival of the species
{30 CFR 17.3}. Such exhibition thus
qualifies as justification for issnance of
a permit and, at least in part, for a CEW
registration for endangered species.
Theoretically, properly designed and
delivered educational materials could
serve lo enhance the prospects for
survival of endangered and threatened
species by increasing public awareness

. and stimulating Interest in the plight of

listed species. This would be more likely
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in the case of endangered species native
to the United States, where the
American public can have much more
influence on the fate of species than
they can in the case of species in other
countries. Possible exceptions would be:
{1} Species that provide popular
producia such as elephant ivary, to the
extent that the public would be
dissuaded from purchasing the product,
and {2) “glamor” species for which the
public could be moved to donate
significant amounts of money, provided
the Service could ensure that the funds
were gpent {6 benefit the species in its
native country. In most cases, a cauge
and effect relationship between
education of the American public and
eny significant impact on the survival of
non-native species in the wild cannot be
determined. This presents a problem in
the case of commercial exhibitors
seeking to use education as the sole
justification for permils or CBW
registrations. Even with good material
and 8 geod faith effort at delivery by the
exhibitor, there may be a limit to the
amount of educational content a public
which came {and paid]) to be entertained
will absorb. This is especially true for
commercial exhibitors who have a
limited amount of time to present their
shows, or whose educational message is
delivered in social settings where peopla
may not be receptive.

Section 4(d) of the Act provides
guthority to issue any regulations the
Secretary deems necessary and
advizable for the conservation of
threatened species, The regulations (50
CFR 17.32) give public education as one
of the acceptable purposes for issuance
of a threatened species permit,
However, for endangered species
permits and registrations withis the
scope of this notice, the Act itself
specifies scientific purposes or
enhancement of propagation or survival
as the only acceptable purposes.
‘Therefore, it can be argued that &
regulation defining education as
constituting enhancement of survival of
an endangered species goes beyond the
intent of the Congress. Section 2{a) of
the Act {findings of the Congress} refers
to the educational value of endangered
species or threatened species, but this
appears to be in the context of “various
species of fish, wildlife, and plants n
the United States * * *" [section
2{a){1}—emphasis added]. On the other
hand, section 3 defines the terms
“gonserve” and “conservation” as the
uee of ail methods and procedures
necessary fo aid the recovery of listed
species to the point where the protection
of the Act is no longer necessary.
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The Service suggests several possible
alternatives to treating education as part
of the definition of “enhance” in 50 CFR
17.3. Comments and/or suggested
additional alternatives are salicited.

1. Issue No Permits Based on Public
Education

Delete education from the definition
of “enhance” for endangered species
and from the regulations governing
jsguance of threatened species permits
{50 CFR 17.32). While this alternative
might possibly be more consistent with
* the provisions of the Act, it would
assign no value whatsoever to education
as a tool for conserving either native or
non-native listed species.

2. Limit Permits for Educational
Purposes to Native Listad Species Only

Modify 50 CFR 17.3 and 17.32 so that
education would be allowed as &
purpose for native endangered and
threatened species only. Expand
- appropriate sections of the regulations
1o provide more specific guidence on

types of educational material and
activity that are quaiifying.

3. Na change in Definition of “Enhance”

Allow the current definition to remain
in § 17.3, but limit its applicability to
only permits and CBW registrations
where education is the primary purpose
for maintaining the animals.

Public Comments Solicited

The Service intends that any proposed
rule will be accurate and as effective as
possible in the conservation of
endangered or threatened species.
Therefore, any comments or suggestions
from the public, other concerned
governmental agencies, the scientific
community, industry, or any sther
interested party concerning uny aspect
of thig notice are hereby sclicited.
Suggestions for alternatives not
discussed in this notice are welgomae,
Information and siatistice are solicited
on species that have substantial
numbers of individuals that are surplug
to, or unsuitable for, breeding programs
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for any reason. Such information would
be useful to the Service in administering
the CBW system regardiess of whether
it remaing unchanged, and could be
disseminated for use by those interested
in captive breeding,
Author

The primary authority of the notice i3
Richard K. Robinsen, U.S8. Fish and
Wildhife Service, Office of Management
Authority, 4401 N. Fairfax Drive,
Artington, VA 22203.

List of subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Authority continues to read: 16 U.5.C. 1361-
1407; 16 U.8.C. 1591-1544; 16 U.S.C. 4201~
4245; Pub. L. 99-625, 100 Stat. 3500.

Dated: December 31, 1991,
Richard N. Smith,
Acting Director, U.S, Fish and Wildlife
Service.
[FR Doc. 82-276 Filed 1-6-82; 8:45 am]
BiLLING CODE 4310-85-8
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substantiaily i it is not possible to
certify compliance with the automatic
crash protection requiremsnts in
vehicles compieted from those
incomplete vehicles. Similarly, final
stags manufacturers and elisrers cannot
sell vehicles manufactured on or after
September 1, 1997 that ere not certified
as complying with the automatic crash
protection requirements, There is no
reason to beliave that these groups wiil
not act cooperatively for their mutual
benefit, as they did in the case of the
dynamic testing requirement.

Third, the incomplete vehicle
manufacturers have already conducted
the analyses nesded ta enable them to
draw up appropriate specifications for
their incompleta vehicles for the
dynamic testing requirements. This
work should prove useful when those
same incomplete vehicle manufacturers
ars drawing up the appropriate
specifications for their incompleta
vehicles for the purposes of the
sutomatic crash protection
requiremanis. Thai means ihe
incomplete vehicle manufactureres
should be sbls to make protolypes and
specifications available to the final stage
manufacturers earlier than was the case
for the dynamic testing requirements.

Thus, after again cansidering this
quastion, NHTSA reaffirms its previeus

- conclusion that thera is adequats
leadtime for final stage manufacturers
and elterers to comply with the
automatic crash protection requirements
as of September 1, 1697, Accordingly,
NHTSA denies RVIA's patition for
rulemaking asking that multistage
vehicles be exclude from the automatic
crash protection requirements or be
given two years additicnal leadtime.

Issuad on June 8, 1993,
Barry Folrica,
Associate Administrator for Rulemaking.
[FR Doc, 93-13864 Filed 6~10-983; 8:45 am)
BILLING CODE $910-56-4

DEPARTMENT OF THE INTERIOR
Flsh and Wildiife Service

50 CFR Part 17

RiN 1018-AB10

Captive-Brad Wlidlife Regulation

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: Under the Endangsred
Species Act of 1973 (Act), the Fish and
Wildlife Sarvica {Service) regulates
certain activities involving specimens of

non-native endangered or threatened
wildlifs species that are born in

captivity i the United States. This is

currently accomplished by requiring
persons who wish to conduct otherwise
prohibited activities with such wildlife
1o registar with the Service, i.e, to
obtain a captive-bred wildlife, or CBW,
registration [50 CFR 17.21{g}]. The
Service registers persons who mest
certain established requirements and
spocifies the extent of the activities that
those persons are suthorized to conduct.
In the belief that this system of
ragulation, as presently implemented,
may imposa & substantial paperwork
hurden on the public as well as on the
Sarvice without contributing
appreciably to the conservation of many
affected spacies, the Service has
conducted a public review of the system
to determine whether changes artg
needad. That review was announced in
a Notice of Intent to Propose Rule (54
FR 548, January 7, 1992). In respanse to
that notice, 942 individuals, institutions
and organizations submitted comments,
In addition, a public meeting was held
in April 1892, The Service has
concluded that changes are needed, end
thet a propossd rulemaking is in erder.
Proposad changes to tha systemn includa:
a raduced level of paperwork reguistion
on several taxa that are present in the
United States in large numbers; and a
ravision of the CBW registration system
so that it will more closely relate to its
original intant, i.e., to encourage
responsible breeding programs that are
spacifically designed 1o help preserve
the spacies involved,

DATES: The Service will consider all
comments received by September 8,
1643,

ADDRESSES: Sand comments to the U.S.
Fish end Wildlife Service, Office of
Managament Authority, 4401 N. Fairfax
Drive, rocm 420C, Arlington, VA 22203.
FOR FURTHER INFORMATION CONTACT:

R. K. Robinsaon, Special Assistant, st the
sbove address {703/358-2093}).
SUPPLEMENTARY INFORMATION: The
Endangered Specles Act of 1873, as
amended {16 U.S5.C, 1531 et seq.}

- prohibits any person subject to the

jurisdiction of the United States from
conducting certain activities with any
endengered or threatened species of fish
or wildlife. Thase activities include,
among others, import, export, take and
interstate or forsign commercs. The
Secretary of the Interior {or the
Secretary of Commerce in the case of
certain maring species) may permit such
sctivities, under such terms and
conditions as he/she shall prescribe, for
scientific purposes or to enhance the
propagation or surviva) of the affected
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species, provided these ectivities ere
consistent with the purposes of the Act,
‘The Secretary of the Interior's suthority
to administer permit matters relating to
endangered and threatened species has
bean delegated through the Director of
the Fish and Wildlifa Servics {Service]
to the Office of Management Authority
{OMA).

The Service has been striving to
achieve an appropriate degree of contrel
over prohibited activities invelving
living wildlife of non-native species
born in captivity in the United States.
This has been difficult to echieve. In an
garly attempt to addrees this issue, the
Service issued proposed and final rules,
astablishing a category of caplive
wildlife called the Captive Self-
sustaining Population, or CSSP (41 FR
18619, May 5, 1976, and 42 ¥R 28052,
fune 1, 1977). CSSP's ware defined as
endangered species which met certain
criteria, 2.g., were presem in large
numbers in captivity, were bred by a
large number of parsons or institutions,
and for which there was low demand
from the wild. These popuiations were
down-listed from endangared to
threatened in order to reduce the
stringency of regulations {permits were
stil] required}. The final rule stated:

The primary purpose of the Act is the
conservation and continued existence af wild
populations of fauna and flora which are
endangered or throatened, and the
scasystemns on which they depend. The
Service recognizas that ths survival of
Endangered specios of animals in captivity is
to soma extent related to this purpose. The
captive individuals provide gene pools that
deservs continued praservation and such
individuals make it possible ta re-establish or
rejuvenate wild populations. For these
reasons, the Service will continus to enforce
the stringent prohibitions of the Act as they
rolats to captive individuals of a species that
is Bndangerad in the wild, and for which
procedures to develop CSSP's have not been
perfected.

However, thers are other specles thet whils
Endangered in the wild, are being bred in
captivity in such numbers that CSSP's have
heen established. The successful
maintenance of such populations usually
depends on tha ability of zous or other
propagetors to transfer breeding stock end
progeny in ar efficient and expeditious
manner.

Eleven species of wildlife were given
CSSP status: 6 species of pheesants,
bengal tiger (Panthera tigris}, leepard
{Panthera pardus), jeguar {(Panthern
onca), ring-tailed lemur (Lemur catta}
and black lemur {Lemur macaco).

In 1978, the Service snnounced a
reviaw of regulations conceming captive
wildiife {43 FR 16144, April 14, 1978}
The notice reiterated the Service's
philosophy concerning its approach to
captive versus wild populations:
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Tha Service cansiders the purpose of the
Aczt to be best sorved by conserving species
in the wild along with their ecosystems.
Populations of species in captivity are, in
large degres, removed from their natural
ecosysteris end have & role in survival of the
spacies only to the extent that thay malntain
ganetic lntegrity and offer the potential of
restocking natural ecosystems whare the
species has becoms dapleted or no longer
ocourg * % R,

The Service seeks to improve lts
regulations in order to protect wild
populations of Endangered snd Threatened
specias while interfering as little as possible
with their captive propagstion.

As & rasult of the review, the Sarvice
published e proposed role {44 FR 30044,
May 23, 1879) which concluded that:

Tha CSSP regulstions did not sufficiently
allaviate problems for animal breeders * * *.
The problems, expressed in numerous letters
ta the Service, are mainly that:

. {1) The USSP approach doss not promots
the propagation of other species not yat
qualified for CSSP treatment; .

{2} The CSSP list does not include enough
qualified species, and the procedurs for
aitding them is cumbersame;

(3} The garmit requiremants place an
excessive burden on the public, 48 in the case
of a pheasant breader who might have only
& faw hirds as a hobby; end

{4) The classification of CS5P's as
“species” distinct from wild populations of
the same blologlcal species iz an artificial
distinction.

The Service is convinced that a
change I8 necessary, after reviewing all
of the public comments end after almost
two yeers of administering the CSSP
system.

Followlng further review and public
comment, the Service published a final
rule (44 FR 54602, September 17, 1979)
which established the CBW system as it
currently exists. In sunouncing the fnal
‘tule, the Service steted that:

The proposal followed fram a decision by
the Service that activities involving captive
wildlile should be regulated, as required by
the Endangerad Species Act of 1973, but only
{0 tha oxtent necessary to congetve the
specios. As reported in the 1, strict
regulation has Interfered with the captive
propagation of wildlifs, R has ca persons
who would otherwiss breed endangered
specias to cease doing 50, or to reduce the
numbar of offspring produced bacaise they
could not-readily be transferred to other

‘persons.

The preamble to the final rule also
pointed out thet consarvation of wild
populations must be the Service's
pn‘mugagonl.

The final rule amended regulations in

50 CFR 17.21 by adding section

17.21{g}, which grentsd genersl

permission ta teke; import or export;

deliver, recelve, carry, transport or ship
in the course of 8 commercial activity;

or sell or offer for sale in interstate or

. foreign commerce any non-native

endangered or threatened wildlife that
is bred in captivity in the United States.
In other words, the regulation itself
contains the permit, ln order for persons
or institutions to operate under that
permit, certain conditions must be met:

{1) The wildlife is not native to the United
States or is & native species determined by
the Service to be aligibla dus to low demand
for taking from wild populations and the
sffective protection of wild populations;

{2} The purpose of the ectivity Is to
enhance the prapagation or survival of the
specles;

{3} The ectivity does not involvs interstate
or foreign commerce with non-living
wildlife; '

{4} Each specimen being raimported is
uniquely fdentified by means that are
reported in writing to the Servica prior to
export; and

{5) Any person seeking to operate under
the permit'must register with ths Service by
showing that their expartise, facilities, or
cther rasgurces appear adeguate to enhance
the propegation or survival of the wildlifs,

This registration is called & captive-bred
wildlife, or CBW, registration.

The final rule also amended the
definition of “enhance the propagstion
or survival™ of wildlife in captivity to
include a wide range of normal animail
husbandry practices needed to maintain
self-sustaining and genetically vichle
pct;guiau‘nns of wildlife in captivity.
Other aspects of the definition of
“enhance” thet wers codified in 1979
and ara still in use today include
accumuletion, holding and transfer of
animals not immediately needed or
suitable for propagative or scientific
purposes, and exhibition of living
wildlife in a manner designed to
sducate the public about the ecological
rola and conssrvation needs of the
affected species (50 CFR 17.3).

The Service believes thet the CBW
system, s presently implemented, may
imposs substantial paperwoek burden
on the public without contributing
appreciably to the conservation of many

-affected species. The system also creates

& largs Service workloed to process new
end Tenewal applications, to review
annusl reports, and to issue registrations
or deny their issuance, This workload
competes with other demands on the
Service's limited permit resourcas,
which must also address other types of
permit spplications under tha Act, the
Convention on International Trade in
Endangered Spacies (CITES), the Merine
Mammal Protection Act, end the Lacey
Act's injurious wildlife provisions, as
well as Pelly Amendment certification
recommendations and other wildlife
trade policy issues. In addition, the
Service has recently raceived large new
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permit-related tasks to implement the
wild Bird Conservation Act of 1892, 85
well as to host the CITES Standing
Committes in 1943 end the CITES
Conference of the Parties in 1894,

in view of this large workload and the
limited resources available to
accomplish it, the Service must ensure
that every permit activity it conducts
contributes to conservation of the
affacted species in proportion to the
tims and energy expended in that

-activity. Because the existing CBW
system appeared to be one activity
imposing burdens on the Service and
the public not in balance with the

'conservation benefits being gained, the
Service initiated a public review of the
system earlier this year to determine
whaether changes are nesded, and i 5o,
what those changes should be. That
review was announced in a Notice of

- Intent to Propose Rule {54 FR 548,
January 7, 1992}

After a discussion of the CBW system,
the notice presented three approaches
that were intended to identify the scope
of possible alternatives: {1) Eliminate
the CBW registration process for ail

" captive-bom non-native wildlife; {2)

aliminate the registration process for
captive-born non-native species where
there are large numbers in captivity in
the United States; and {3) make no
changa in the existing system.
Alternatives 1 and 2 would replace the
registration with a rebuttable
presumption that any otherwise
prohibited activity does not meet the
conditions of the geners] permit granted
in 50 CFR 17.21(g). Public comments
.and suggestions for additional
alternatives were solicited.

In addition, the notice raised
questions &s to whether the term
“harass" applied to captive-bomn

“wildlife, and whether aducation of the
American public through exhibition of
living non-native wildlife actually
accomplished any mesasurable
.enhancement of the survival of the
affected species in the wild. Again,
three alternatives for dealing with
public education were presented: (1)

" Issue no parmits or registrations based
on public aducation; (2} limit permits
for educationsl purposes to listed native
species only; and {3) no change, Public

- comments and suggested additional
alternatives were solicited.

Information and Comments

Writtsn information and comments on
the Notice of Intent were submitted by
942 individuals, institutions and
organizations. Of these, 787 were either
form letters or patterned responses to
the notice. Opinions sxpressed on
specific issues are summarized a5
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follows {8 number of commaenters
expressed opinions on mors than one
issus}: ‘ )
Bliminate CBW registration for all
captive-brad wildlife....c.coeeriniinae
Eliminate CBW registration for large
captive populations..ui.... Pt 672
Retain CBW registration system.
Retain systern, but make more
FESEICHYE. e e
Retain education as part of the
definition of enhancament of
survival of the speclag.....cwienns
Retain education, but establish high
SANABFAS, vt ar s
Delete sducation. ...,
"Harass" as currently defined applies
1o captive-born wildlife.. .o 25
“Harass” does not apply 1o captive-
bora wildlife......ooemieiin,
Replace CBW registration with a
rebuttable presumplion...c.ocmiean @
Do not apply s rebuttsble
Prasumption.. . e 21
Establizh a time Yimit for processing
applications, after which a
registration must be issued
sutomatically....eiian w8

Comment: Several commenters were
critical of statements in the January 7
Notice of Intent that they took to mean
that the Service disclaimad any
responsibility for the current problems
with over-production of wildlife of
various species. One commenter
contended that "surplus” animals ara a
direct product of the permitting/CBW
systemn. Another felt that the Services's
lax enforcement has contributed
substantially to over-breeding.

Response: Tha Sarvice doas not
disclaim any responsibility for the
current situation. The intent of
statements in the Notice was to indicate
that activities not prohibited by the Act,
I.e., intrastete commerce, non-
comimercial interstate transfers of
wildlife, and possession of lawfully
acquired specimens, have contributed
more to the problem than has lack of
regulatory effort on the Service’s part. it
should be noted that possession of
lawfully acquired listed wildlife is not
prohibited; therefore, no permit or
registration for possession is required.
The fact that is generally not well
understood is that there are many mors
halders of listed wildlifa than there are
CBW registrents (about 850 in 1990), For
example, in 1990 there were about 380
rogistrants for pheasants. The president
of the American Pheasant and
Waterfow] Society (APWS] advises that
they have sbout 2000 members, of
whom the majority hold pheasants, This
does not count holders of pheasants
who are not APWS members. As
another example, In 1990 there were
ghout 80 registrants for the two listed
species df the parakest genus

....139
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Neophema. The 1990 and 1991
Psittacine Captive Breeding Surveys by
Warld Wildlife Fund and the American
Federation of Aviculture showed 88 and
83 people who responded to the
questionnaire holding Neophema,
respectively. The rate of return of
questionnaires that were distributad
ranged from 6-10 percent, Further, the
1960 survey states, “* * * it is nat
known if 10 percent, 1 percent, or 0.1
percent of the U.5. avicultural
community was sampled” in the survey.
Therefore, it is probably safe to assume
that thers are far more holders of
Neophema than there are CBW
registrants for the taxon,

Cormment: One commenter felt that
neutral references to impacts on wild
populations set forth in the applicstion
requiremants and issuance criteria for
CBW registrations found at 50 CFR
17.22(a) {1) and (2) should be replaced
with affirmative statements in
conjunction with improved wording for
the definition of *enhancement”.

Response: 50 CFR 17.22{a} contains
application requirements and issuance
criteria for endangered and threatened
species permits, not CBW registrations.
Requirements and criteria for
registrations are set forth in 50 CFR
17.21g) {2} and {3). Howaver, the
Service intends to undertake a review of
the remainder of Part 17 with a view to
determining whether revisions are
neaded, Comments and suggestions
raceived as part of the current review
process that go to §17.22 will be
rotained and reviewed in that context.

Comment: A number of commenters
recomménded that CBW registrations ba
restricted to those who are participants
in Species Survival Plans (SSP}. Others
urged that CBW's not be restricted to
S8¥'s alone, since S8P's are primarily
zoo-oriented and may not be readily
open {o participation by many non-zoo
breeders. Instead, the Service should
encourage participation in studhooks,
management plans and breeding
eonsortia.

Response: The Service recognizes that
participation in S5F's is primarily
controlled by one organization snd has
taken this into account in its proposal,
The objective of the propossl is lo
encourage responsible breeding
programs whether carried out by zoos,
other organizations, or & combination
thereof.

Comment: A number of commenters
pointed aut that captive breeding of
non-native wildlife helps species in the
wild by satisfying demand, for example,
{or pet birds. Otherwise, attemptsto
satisfy that demand would encourage
taking from the wild.

Hesponse: The Service recognizes
this. Care neads to be taken, howaver, (o
avoid stimulation of trade and to
prevent law enforcement complications.
‘The ultimats goal of any regulatory
approach must be the achisvement of
conservation goals for the species in the
wild. In addition, the newly enacted
Wild Bird Conservation Act imposes a
new, more strict system of regulation of
irnports of all CITES-listed bitds.

omment: Saveral commenters
cateporized use of listed wildlife &5 pets
or for entertainment as improper or
inappropriate.

esponse: The policies advocated by
various parties on the use of listed
wildlife as pets or for entertainment do
not fit neatly with the regulatory
provisions of the Act. The Service's
responstbility is to enforcs the Act to
achieve compliance in the awnership
and use of listed captive-born non-
native wildlife. This necessarily
involves policy judgments that must be
confined to the regulatory authorities of
the Act.

Comment: One commentar stated that
applications by circuses to expari and
import Asian elephants are virtually
guaranteed of approval,

Response: Approva! of such
transactions is in the form of a CITES
pre-Convention certificate, not a permit
issued under section 10 of the Act.
Currently, the majority of performing
elaphants that circuses seak to export
and re-impart qualify for the pre-
Convention and captive-held (pre-Aci)
exemptions from permitting
requirements. First-time imporis of
Asian elephants not gualifying for the
pre-Convention exemption are not
allowed for primarily commarcial
purposss such as for circus use.

amment: Several commentars
supgasted that the problem of surplus
wildlife be addressed by issuing a “non-
breeding'* CBW which would sutharize
possassion but prohibit breeding or
gequisition of new animals. Such
heiders would ba required to neuler
their animala.

Response: The Act does not prohibit
possassion of lawfully acquired listed
wildlife; therefore, the Service may not
require a permit or registration for mere
possassion of such wildiife. Further, any
action under the Act to force
sterilization of endangered or threstened
wildlife, or to impose an absolute
moratorium on the acquisition of such
wildlife, would require fundamental
judgments in terms of both biology and
public policy before & finding could be
made that such gction furthered the
conservation of such species. The
Service is not prapared, at this time, to
maka such judgments and findings.
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Comment: Several hundred comments
favored varying degrees of deregulation
ranging from complete elimination of
CBW registrations to elimination of
CBW's for large captiva populations on

- & spacies-by-species basis, perhaps
baﬁinning witﬁ ona spacies.
esponse: In its proposal, the Service
has attempted to balance these ideas
with those arguing the nead for
continuad or increased control.

Comment: Twanty one commenters
objected to applying a rebuttal
prasumption to any holders of wildlife
whao would no longer be subject to e
registretion requirement under the
proposal. The principal objection is that
they feel that a rebuttal presumption is
an assumplion of guilt requiring proof of
innocence, whereas the American
system is exactly the opposite. Two
commenters favored a rebuttal
presumption.

Response: A rebuttal presumption is
not a presumption of guilt; rather, it is
8 presumption against the legelity of
going forward with or continuing an
activity absent evidence that the activity
is legal. For example, section 8(b}{(1) of
the Act establishes a rebuttable
Eresumption goncerning the captive-

ald (pre-Act) exemption, i.e.; a
presumption that & specimen is not
entitled to the pre-Act axemption
claimed for it absent a rebultal in the
form of documaentation of pre-Act, non-
commercial status. Section 10{g) of the
Act imposes a similar burden of proof
on any person claiming the benefit of an
sxemption or permit under the Act.
Therefore, the rebuttal presumption is
not somathing new to be established by
regulation only. In order to rebut such
8 presumption, a person operating
under the general permit grantad by 50
CFR 17.21(g) would only need to kesp
tha records one would normally expect
a careful breeder or dealer to keep, such
as hills of sale, purchase raceipts,
transfar records, breeding records,
births, deaths (including cause of
death), etc. The requirsments for
detailed record-keeping and reasonable
sccess to inspect those records set forth
in 50 CFR 13.46 and 13.47 would
remain in place for those persons
claiming the benefit of the exception in
§17.21(g). Those regulations raquire all
permittaes to maintain complete and
accurate records of all activities and
transactions authorized by permit, and
to allow Service agents to anter their
premiges at any reasonable hour for
inr&ec'tian purposes,

mment: Twenty five commenters
responded affirmatively to the question
of whether tha definition of “harass”
applies to wildlife born in eaptivity.
Most of these argued that the Service

should consider harassment in terms of
the normal behaviorel patterns of the
specias in the wild state rather than in
terms of behavior exhibited by captive-
born specimens. ‘

Response: Tha Service is concerned
that persons who legally hold such
wildlife without 8 permit, end who
pravide humane and healthful care te
their animals, would be held to an
tmpossible standard by the concept that
hoiding captive-born animals in
captivity constitutes harassment simply
bacause their behavior differs from that
of wild specimens of the same spacies.
Such a construction of the concepts of
“*harass’ and “take” would virtually
result in a comprehensive prohibition
on the possession of listed wildlife
spacies; mere possession of listed
species would then require the {ssuance
of Section 10 permits. If Congress had
intended this result, the prohibition on
possession in Section 8 of the ESA
would not have bsen limited to
endangered fish or wildlife spacies
takan in violation of the ESA. Therafore,
the proposal contains & clarifying
amendment to the definition of
"harass".

Comment: 139 commenters argued in
favor of retaining education in the
definition of “enhancement of
propagation or survival” contained in
50 CFR 17.3. Saveral presented
examples of how they believe that
education by exhibition of living
wildlife enhances the survival of foreign
species in the wild. Twenty-six others
argued the opposite, and fve that
education should be retained, but only
if stringent eriteris were imposed that
would in essence preclude the use of
sducation by commarcial users as
justification for permits or registrations.

Hesponse: The Service notes that thus
far no one has come forward with
examplas of how exhibition of living
wildlife has any specific affirmative
effect on survival of non-netive spacies
in the wild. Therefors, the Service
proposes Lo delete education from the
definition of “enhancement”, but will
consider changing its position in the

- final rule should specific evidence of -

conservation benefits be forthcoming
during the comment period for this
propased rule. The Service recommends
that any serious submission in favor of
retaining education in this definition
should be accompanied by suggested
objective standards that the Service
could use to assess the conservation
benefits of educational displays, .
Comment: A number of commaenters
voiced their frustration over delays in
obtaining a decision on their
applications for registrations. Several
proposed that specific timeframas be
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established for processing new
applications and for renewals and
smendments to exdsting registrations. If
processing wag not completed durin
these timsframes, the Service would be
raquired to sutomatically issue the
ragistration,

Response: The Service undarstands
{and shares) the frustration of these
raspondents, particularly in view of the
increasing permits workload cited
eartier in this notica from enactment of
the Wild Bird Conservation Act and the
hosting of CITES meetings; however, it
cannot agres to abdicate its
responsibilities under the Act by issuing
registrations without having considered
all aspects of an application in light of
the issuanca criteria set forth in
regulations. Several ongoing efforts in
OMA should reduce the problem of
delays-over time. These include a
reor%fnizatiun of the office including
emphasis on the concept of team-
building, hiring of additional peaple,
rafinement of the computerized
spplication tracking system. and
regulatory efficiencies expected to result
from this proposal. .

Comment: Several commenters
questionsd why the Service does not
publish notices of applications for CBW
registrations in the Federal Register as
set forth in section 10{c) of the Act.

Response: This long-standing Service
practice is based upon the fact that s
CBW registration is not & permit.
Section 17.21(g}{1} in affect issues 8
general permit to “any persen” to
conduct specified prohibited activities
in accordance with.several provisos, ona .
of which is that that person first register
with the Service. Section 17.21(g) in its
entirety was the subjact of public review
and comment through the rulemeking
process,

Discussien of the Proposal

O the three alternatives presented in
the Notice of Intent, which were
designed to show the Service's concept
of the outer limits of possible action,
alternatives 1 and 3 (complete
elimination of CBW's and no change,
respectively) were not selected for
purposes of formulating this proposal.
The Service has concluded that changes
are needed, but that complete
elimination of the CBW system is
neither warranted nor advisable, The
majority of captive non-native spacies
are not present in large numbers, nor are
they represented by many surplus
animals, The proposal described below

~ is designed to encourage the formation

of responsible cooperative breeding
programs for that majority.

1. The Service proposes to eliminate
CBW registration for pheasants (family
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Phasianidae}); both listed parakeet
species of tha genus Neophema; the
Laysan teal (Anas laysanensis; tha
“ganeric" tiger, which ig the result of
interbresding of various subspecies of
the tiger {Panthery tigris}; end the white-
winged wood duck {Cairina scutulata),
Taxa may be added to or deleted from
this “exempt" list as circumstances
warrant,

The American Pheasant and
Waterfowl Sociaty {APWS) has
conducted a survey of members, asking
them to report how man{ specimens of
pheasants and waterfow] they hold. A
total of 482 individusls responded,
showing ownership of 0,267 pheasants

. of 13 gpecies. Of that number, 3,980 or
43 percent wers unsexed, presumably
ioung of the year. This indicates a

ealthy, ‘)roductiva population. Because
of possible sampling bias, plus
uncertainty as to how many persons
actually have pheasants, it is impossible
to project total pheasant population in
the U.S. with any certainty, The 482
respondents are equal to almost 25% of
the APWS membership, the mejority of
whom have pheasants, There {5
probably a significant number of
gsmons with pheasants who do not

long to APWS, It 3ssems a conssrvative

estimata would be that there are at loast
18-20,000 pheasanis In tha U.S. The
sams census shows 457 Laysan teal, of
which 128, or 28 percent, arg unsexed,
and 282 white-winged wood ducks (52,
or over 18 percent, unsexed).

The 1990 and 1991 Psittacine Caplive
Breeding Surveys, done by World
Wildlife Fund in collaboration with the
Amarican Federation of Aviculture
{AFA)}, show 438-465 Neophema held
by respandents, Again, while accurate
projections of the totel U.5. population
can’t be made, it seems safe to assume
that it is much larger, since the reports
indicate a return of from 8~10 percent
of distributed questionnaires. Also, the
surveys stata that it s unknown whether
they surveyed 10 percent, 1 percent, or
0.1 percent of 11.5, aviculturists, The
survays also found that survival of these
species in captivity appears assured if
inbreeding problems cen be minimizad,
and racommend that serious thought be
given tc downlisting or delisting the
captive populations of these species.

@ “generic” tiger, as it is xnown in
the zoo community, is of no value in
tarms of preserving the taxon for
gossible reintroduction to the wild

gcause it no longer has the same
genetic makeup as wild populations.
The Service has no rellable estimate of
the tota! population of thess animals in
tha U.S., although the American '
Association of Zoological Parks and
Aquariums (AAZPA) advises that there

are about 200 held in member
institutions. [t is AAZPA's goal to
reduce this te zero over time through
attrition. Given the popularity of the
tiger in circuses and with other
entertainers, it would appear that the
non-AAZFA population is sizesble. The
Service belisves that there is no henefit
to tigars in the wild to be had through
continuing a registretion requirement
for generic tigers bacause of lack of
genetic velue, and because there are
now Species Survival Plans (85P) in
place for four subspecies {Sibarian,
Sumatran, Indochiness, and true Bengal
tigers). CBW registrations would
continue to be requirad for the SSP
animals,

The Service intends that no first-time
importation of specimens of the shove
taxa that were taken from the wild will
be allowed, since they exdst in the
United States in plentiful, or even .
surplus, numbers. That being the case,
it wou!d be extremely difficult to justify
removing specimens from the wild
pogu!etinn of an endangered epecies 1o
add to an already large captive
population. Further, the Service notes
that since permit records have been
computerized (late 1983), there have
been only two requests for first-time
imports of specimens of any of these
taxa that were removed from the wild
{two 1988 requests for impart of white-
eared phaasants). An exception to this
policy could be considered in the event
that any of thesa taxa (other than genaric
tigers) subsequently becomes the subject
of a cooperative bresding program,

The Service believes that this
relaxation of the standards in § 17.21
will not operate to the disadvantage o
the species in the wild; further, it will
be consistent with the conservation of
the species because domestic demand
has been, and will continue {o be,
satisfied by captive-born wildlife, and
because first-time import of wild-caught
specimens would be essentlally
prohibited.

As pointed out in the comments
section, the Act establishes & precedent
for the rebuttable presumdptian with
regard to the captive-held (pre-Act)
exemption, and, in section 10(g),
imposes & similar burden of proof on all
persons claiming to operate under
permits and exemptions. Therefors, the
main reason for adding e rebuttable
presumption to this category is that it
will serve as & reminder to persons and
institutions operating under the general
permit granted in 50 CFR 17.21(g) that
they still bear the burdan of proof that
they are operating within the terms of
that m%;:eiatory j}rcvision, Language
would be added concerning ths
requirements for recordkeeping and

reasonable access for inspection by
Service egents set forth in 50 CFR 13.48
and 13.47, Complete records would
rebut the presumption egainst
compliance.

2, The Service proposes to amend the
ragulation regarding CBW registration in
a manner that will make the system
mors closely parallel #1s original

urpose, /.2, to encourage respensible
Eraedin efforts with listed species. The
mquirag goals of the program would be
to preserve the genetic makeup of the
species, to establish a self-sustalning
captive population, and to meke
animals avallable for any legitimate and
appropriate effort to re-establish or
augment wild populations of the
specias.

In order to qualify for s CBW
registration, persons or institutions
would have to be participants in an
approved responsible cooperative
breeding program for the taxon
concerned. Persons or institutions
holding animals surplus ta the nesds of
the program, or conducting ressarch
dssigned to improve maintenance or
bresding technology, would also qualify
for a registration provided the animals
are maintained and disposed of in
accordance with the instructions of
those managing the program.

While most of the current breeding
programs are SSP's, an axample of a
non-AAZPA program is the AFA's red
siskin project. Formation of other well-
organized programs is encouraged. The
Empossd rule sets forth criteria that a

reading program must meet in order for
its perticipants to qualify for CBW
registrations, The Service believes that
the programs should be computarized
for efficiency and accuracy, since
meintenance of studbook records by
hand for a program of any size would
be an overwhelming task, The AAZPA
advises that all S5P’s are in fact
compulerized.

CBW registrants would be required to

" keep accurate records of all trensfers,
birth

s end deaths, and to make those
records availabie for inspection by
Service agents at reasonable hours.
Howevar, individua! registrents would
not be required to submit an annual
report to the Service provided &
complste annual report of activitles of
the breeding program is submitted to thy
Sarvice by &ase managing the program.

1f the breeding program meets all of
the criteria found st proposed
§17.21(g}(1}{i1) and is thevefore
racognized by the Service, it willbe
assumed that individual participanis
appraved by the program have the
necessary facilities and expertise to
properly engage in hreeding operations,
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At this point, the Service has
identified 44 qunligdng programs and,
in addition, 38 studbooks for spacies not
- yst having a cooperative breading
togram. As sUCh programs coms on
ine, tha taxon concerned can ba added

for CBW eligibility by notice in the
Federal Registor.

Imporiation of wild-caught specimens
for breeding {)Mgram could be
approved on
circumatances, including a definitive
showing of need for new bloodlines that
can only be satisfied by wild animals.
Howaver, a determination would have
to ba meda that the status of the wild
pogulation would allow Umited taking,
ang preferance would be given to
imports of spacimens alrsady in
captivity. The importation of wild-
caught specimens could only sccur
through tha issuance of a permit under
§10 of the Act and § 17.22 of the
regulations.

3. Holders of species not included in
the exempt category, or who do not
quaﬁ? for a breeding program CBW,
would be raquired to obtain an
interstats commerce parmit for
interstate purchases, and a specific
permit under the Act for import or
oxport activities. For the latter, in most
cases the taxon involved will alsa be
listed under CITES so that both types of
permit applications could be processed
simultaneously. Therefore, thers would
not be any significant increass in
burden on the applicant in this regard.
Notice of applications for such permits
would be published in the Federal
Register in accordance with section
10&:1] of the Act. To ease the burden for
those who would no longer qualify for
a CBW roegistration, any axisting
registration that ls valid on the date of
publication of the final rule would
remain in force until its expiration date.
As new cooperative breeding programs
are davalopad, those holding the texa
involved can seek to participats, thus
regaining their aligibility for a CBW
registration,

4. On the subject of the term “harass",
the Servics believes that persons who
legally hold listed wildlile withouta
permit have baen inadvertenily placed
in a gray area, Whila a permit i{s not
raquired to possess lawfully acquired
listed wildlife, one cannot possess it
without doing something to it that might
ba construed as harassment under a
literal interpretation of the present
dsfinition, e.g., keep it in confinement,
feed it & diet that may be artificial,
provide modical cars, stc. Obviously,
maintaining animals in inedequats,
unsafs or unsanitary conditions, feeding
*an improper or unhealthful diet, and
physical mistreatment constitute

y in unusual -

harassment because such conditions
might create the likelihood of injury o7
sickness of an animal, It {s proposed to
modify the definition of “'harass” in 50
CFR 17.3 to exclude normal animal
husbandry practices such as humane
and heslthful care when epplied to
captive-born wildlife.

5,Tha current definition of “enhance
the propagation or survival” found at 50
CFR 17.3 includes "(c) Exhibition of
Iiving wildlife in a manner designed to
educate the public ebout the ecological
role and conservation needs of the
affected species.” (Emphasis added.) In
the Notice of Intent of January 7, 1982,
the Service raised the question of
whather aducation of the American
public about non-native listed wildlife
has any significant impact in terms of
fostering tha survival of such species in
the wild. Many of the comments in
support of sducation merely assertad
that education haes value in terms of
consarving species in the wild, The
Service did not intend to denigrate the
valua of education in general; rather, it
questioned whether thers is a direct
cause and effect relationship betwsen
education through exhibition of living
wildlife end enhancement of survival in
the wild of the species exhibited, as
requirad by ths plain wording of the
definition. Benefits of education cited
by commenters included general
elevation of environmental
consciousness and interest in globhal
environmental problems. Specific
exampies offered included the
aducational value of wildlife in films,
the decrease in wheling because of
education about great whales, the
reduction in incidental take of marine
mammals by fishermen influenced by
aducation, tha National Wildlife
Federation’s Ranger Rick program, Earth
Day chservances, and the current sffort
to save the rain forests. While granting
the value of these educational efforts,
the Service notes that none of them
include (or necessitata) the exhibition of
living wildlife in @ manner that would
have a specific impact on the survival
of the species exhibited. Further, no
respondent offered detailed ideas for
standards that could be applied to
educational content or dalivery to make
it more meaningful. Therefore, the
Service proposes to delete sducation
from the definition of “enhance the
propagation or survival”. However, if
during the comment period on this
proposal the Service receives examples
of positive impacts on survival in the
wild by means of live animal exhibition,
or suggesticns either for improving the
definition or for educationsl standards
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and criteria, the Service’s decision may
differ from the proposed rule,

Public Comment Solicited

The Service intends that any final rule
will be accurate and as effective as
possible in the conservation of
endangered or threstened species.
Thersfors, any commaents or suggestions
from the public, other conceme
governmental agencies, the scientific
community, industry, or any other
interested party concerning any aspect
of this proposed rule are hereby
solicited. :

Regulatory Analysis

The Dapartment of the Interior has
determnined that this document s not a
major rule under Executiva Order 12291
and certifias that this document will not
have a significant economic effect on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.), because no
significant burden will be added to the
already mandated paperwork
requirements, praparation or
administration, and similar
requiraments that have been imposed by
the axisting rule.

Tha Service has determined that these
propaosed regulations are categorically
excluded from further National
Environmental Policy Act {NEPA)
requirements, Part 516 of the
Departmentel Manual, Chapter 6,
Appendix [, section 1.4{A)(1)

. categorically excludes changes or

amendments to an approved action
whan such changes have no potential
for causing substantial environmantal
impact. Further, Appendix I, section
1.4(C}1) categorically excludes
permitting actions not involving killing,
removal from the wild, or permanent
impatrment of reproductive capability
of endangered or threatened Species. No
increase in the latter activities is
expected to result from this proposed
revision of the existing rule.

No aggregate increase in the burden
con affected individuals would be made
in the information collection
taquiraments contained in §17.21(g),
which have been approved by the Office
of Management and Budget under 44

. U.5.C. 3501 et seq. and assigned

clearance number 1018-0022,

Finally, the Department of the Interior
has determined that this action, which
would amend regulations that
implement exceptions to the
prohibitions of the Act, does not contain
significant takings implications as
described in Executive Order 12630,
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Author

The primary author of this proposed
rule is R.K. Robinson, Special Assistant-
Ecological Services, U.S. Fish and
Wildlife Service, room 420C, 4401 N,
Feirfax Drive, Arlington, VA 22203.

List of Subjects in 56 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting an
recordkeeping requirements, and
Transportation,

Proposed Regulations

For tha reasona set forth in the
preambla, it is proposed that title 50,
chapter 1, subcga ter B, part 17,
subparts A and C ga amendad as set
forth below.

PARY 17—{AMENDED]

1. The suthority citation for part 17
continues to read as follows: 16 U.5.C.
1361~14087; 16 U.8.C. 1531~1544; 15
U.8.C. 4201—4245; Public Law 89-825,
100 Stat, 3500,

Subpart A—introduction and General
Provisions

2. The definition of "Enhance the
propsgation or survival” in 50 CFR 17.3
1s proposed to be smended ta read as
follows:

§17.3 Definitions.
L] L] L ] L] L]

Enhance the propagation or survival,
when used in reference to lving
wildlife in captivity, includes, but is not
limited to, the following activities when
it can ba shown that such activities
would not be detrimental to the survive]
of wild or captive populationa of the
affected species:

() Provision of health care,
management of populations by culling,
contraception, euthanasia, grouping or
handling of wildlife to control
survivorship end reproduction, and
similar normal practices of animal
husbandry needed ta maintain captiva
populstions that are self-sustaining and
that possess as much genetic vitality as
possible; and

{b} Accumulation and holding ot
living wildlife that is not immediately
naeded or suitable for propagative or
scientific purposes, and the transfer of
such wildiife between persons in order
to relieve crowding or other problems
hindering the propsgation or survival of
the captive population at the location
from which the wildlife would be
remaved, .

* L L L L]

'3, The definition of “Harass” {n 50
CFR 17.3 is proposed to be amended to
road as follows:

§17.3 Dafinltions.
L] [ ] * *® ”

Harass in the definition of “take” in
the Act means au intentional or
negligent act or omission which creates
the likelihood of infury to wildlife by
annoying it to such an extent as to
significantly disrupt normal behaviors!

atterns which include, but are not

imited to, breeding, feading, or
sheltering. This definition, when
applied to captive wildlife, does not
include normal enimal husbendry
practices including, but not Hmited to,
gmvﬁsion of adequste, sale enclosures;

ealthful dieis; humane treatment; and
confining, tranquilizing, or
anesthetizing for provision of medical
care or for srtificial insemination

procedures.
u * ® b L]
Subpan C-Endsngerad Wlldlife

4. Section 17.21{g) is propossd to be
amended by revising paragraph (g}{1)
introductory text, {ii) and (v); l:!y
delsting peragraph (g}{2}{v) and revising
paragrapgs {gﬁ;?intmductnry text (g)(2)
{#), (it} and {iv}; by revising paragraph
(g}{3); and by adding paragraph [g](ﬁ?lo
read os follows:

§17.21 Prohibltions,
L] " . [ 3 L]

() Captive-bred wildlife. (1)
Notwithstanding paragraphs (b}, {c}, {e)
and {f) of this section, any person may
take; import or export; deliver, receive,
carry, transport or ship in interstate or
foreign commerce, in the course of a
commercial activity; or sell or offer for
sale in interstate or foreipn commerce
any endangered wildlifa that is bred in
captivity in the United States, provided
gither that the wildlife is of a taxon
listed in paragraph (g}{6) of this section,
or(ti}mt the following conditions are met:

i L ]

(ii) The purposa of such activity is to
enhance the propagation or survival of
the affected species through
participation in a cooperative breeding
program tha! maeets the following
ctiteria to the satisfaction of the Service:

(A) The program must be managed by
& group or arganization having the

* nacessary expertise in hushandry of the

affected spacies to successfully conduct
the program, and having a spacies
coordinator or manager and a studback
keepsr;

{B) The goal of the program is to
develop a single well-managed,
genetically diverse and self-sustaining
population;

C) Individual specimena must ba
regisiered in & central studbook and
tracked by computer;
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{D) Whanever possible and feasible,
the programe must be associated with
afforts to preserve netural habitat for the
affected apecies, and to releass
specimens to the wild; and

(E} Individual participants in thae

" program must:

{1) Have a demonstrated interest in
preserving the species;

{2) Have, to the satisfaction of
program managermsnt, proper facilities
and sufficient experience with breeding,
rearing, and general husbandry of the
affected or similar spacies;

{3} Abide by the animal hushandry
guidelinas provided by the program
management; and

{4} Be willing to breed animasls
according to the best genetic plan as
determined by the program
management.

(iii] " & R

{iv) L ]

{v} Any person subject to the
jurisdiction of the United States who
engages in any activities authorized by
this paragraph does so in accordance
with paragrephs gl {2}, (3}, and {4) of
this section, and with al! other
apglicabia regulations in this
Subchapter B.

{2} Any person subjsct to the
jurisdiction of the United States seeking
to engage in any of the activities
authorized by thia paragraph, in
accordance with the conditions set forth
in paragraph {g)(1){i1) of thia section,
rmust first register with the Service
{Office of Management Authority, U.8.
Fish and Wildlifs Servica, 4401 N.
Fairfax Drive, Arlington, Virginia
22203). Requests for registration must be
submitied on an official application
form {Form 3-200) provided by the
Service, and must include the following
information:

i L R I )

(i) A brief description of the .
coaperative breeding program(s) baing
participated in by the ? licant,
including names mtx}c;l F:Y ssazz E;f the

ersons managing the program(s});
P (ii1) Evideng. ign wn}:ingrﬂ that the
applicant has been accepted as a
patticipant in the program; and

{iv) A copy of the applicant’s licensa
or registration, if any, under the animal
walfare reguletions of the U.S.
Department of Agriculture {8 CFR Part
2)

(3} Upon receiving a complets
application as described in paragraph
{£){2), the Director will declde whether
or not the registration will be approved,
In making his decision, the Director will
consider, in addition to tha general
criteria in §13.21(b} of this subchapter,
whether the cooperative breeding
program concerned and the applicant
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sppear gualified to a;ﬁmfitahe
propagstion or survival o spacies in
accﬁana with the mndiﬁons?saé?forth
in paragraph (g)(1}{ii) of this section.
ach parson so registersd must maintain
sccurate writien records of activities
conducted under the registration, snd
sllow r?uasonable access to Servica
r inspection purposes as set
forth in §§ 13.46 and 13.47, Eech person
registered must submit to the Director
an individual written annual report of
his activities, including all births,
denths and trensfers of any type. Such
individual annual reports wimot be
required if the menagemsnt of the
cooperative breeding progrem submits a
" written annual report of tha
activities covering the eniire program
and its participants, - -

(4) "t A

{5, ® & & .

{8) Any person gubject to tha
jurisdiction of the United States seeking
to engage in any of the activities
suthorized by paragmtgh {g)1) of this
saction may do so without first
registering with the Servics with respect
to pbeesants (family Phesianidae),
perakeets of the species Neophema
pulchella and N. splendida, the Laysan
teal (Anas loysanensis), the white-
winged woed duck (Cairina seutulato)
and the inter-subspacific crossed or
“generic” tiger (Panthern tigris) [ie.,
specimens not identified or identifiahle
as members of the Bangal, Sumatran,
Siberian or Indochiness subspecies
{Panthera tigris tigris, P.t. sumatree, P.t,
aftaica end P.t. corbetti, respactively}],
provided:

{i} Such activity does not involve
interstate or foreign commerce, in the
course of a commercial activity, with
respact to non-living wildlife;

{ii) Each specimen to ba importad is
uniquely identified by a band, tattoo or
other means that was reported in
writing to an official of the Service at a
port of export prior to export of the
specimen from the United States;

" (iii) No specimens of the taxa set forth
in this paragraph {g}(6) of this section
may be imported if they were teken
from the wild;

- {iv} Any exports of such specimens
mest thé requirements of paragraph
(g)(4) of this section; and

{v) Each person claiming the benefit
of the axception in paragraph (g}{1) of
this section must maintain accurate
written records of activities, fncluding
births, deaths, and transfers of
specimens, and make those records
accessible to Service apents for
inspection at reasonable hours as set
forth in §§ 13.46 and 13.47,

Datad: Junusry 8, 1993,
Riehard N, Sosith,
Deputy Director, U.S. Fish and Wildlife
Service,
[FR Doc. 93-13545 Filed $-10-03; B:45 am)|
BILLING CODE &310-55-hE

DEPARTMENT OF COMMERCE

Nationsal Oceanic snd Atmospharlc
Adminlstration

50 CFR Part 640
[Docket No. 830481-2081; LD, 0329834}

Spiny Lobster Fighery of the Gulf of
Mexico and South

AGENCY: National Marine Fisherios
Service (NMFS), NOAA, Commerce,
ACTION: Proposed rule.

SLUMMARY: NMFS proposes to amend the
regulations that implement the Fishery
Managemant Plan for the Spiny Lobster
Fishery of the Gulf of Mexico and South
Atlantic (FMP). This propossd rule
would modify the 2-day special
recreational fishing season in the
Exchisive Economic Zone (EEZ) off
Florida, Specifically, proposed
medifications to that season in the EEZ
off Florida would: Change the season
from the last weekend in July to the last
Wednesdey and Thursday in July;
increase the daily bag and possession
limit to 12 spiny lobsters, except aff
Monroe County, Florida, whera the limit
would remain 6 spiny lobsters; Hmit
harvesting of spiny lobster to {1) Diving,
and {2) the use of bully nats or hoop
nets; end prohibit harvesting of spiny
lobster by dividing at night off Monroe
County, Florida. The intended effects of
this rule are to enhance cooperative

‘Florida/Federal management of the

spiny lobster fishery by implamenting
Florida's recreational rules in the EEZ
off Florida, reduce fishing effort off
Monroe County, Florida, protect the
valus spiny lobster resource, reducs
enviranmental damage, and to
otherwise improve the effectivensss of
necessary regulations.

DATES: Written comments must be
received on or before June 28, 1993,
ADDRESSES: Comments on the proposed
rule should be sent to Georgia
Cranmore, NMFS, 2450 Kogar
Boulevard, 5t. Petersburg, FL 33702,
Copies of documents supporting this
action may be obtained from the Gulf of
Mexico Fishery Mansgement Council,
5401 West Kennedy Boulevard, Suite
331, Tampa, FL 336049,

FOR FUBTHER BSFORMATION CONTACT:

Georgiz Crarmare, §13-893-3161.
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SUMPLEMENTARY INFORMATION: The spiny
iobster fishery of the Gulf of Mexico and
South Atlentic is managed under the
FMP, prepared and emended by the
Gulf of Mexico and South Atlantic
Fishery Marnagemant Councils
{Councils), and its irnplementing
regulations at 50 CFR part 640, under
the suthority of the Magnuson Fishery
Conservation and Manegement Act
(Maguson Act}.

The FMP contains a regulatory
amendment procedure for implementing
specified gear and harvest restrictions
applicable to the spiny lobster fishery in
the EEZ. The intended effects of that

rocedure include: (1) Providing a mars

exiblie and timelylsystem fmth
implementing regulations on the spin
lobster fishery; (2} enhancing Py
cooperstive Florida/Federal
management of the fishery; (3) reducing
Federal menegement costs; and (4}
improving the effectiveness of necessary
rules. In accordance with that regulatory
amendment procedure, the Florida
Marine Fisheries Commission {FMFPC)
has requested the Director, Southeast
Region, NMFS (Regional Director], to
implement in the EEZ off Florida, with
the Councils’ oversight, modifications to
cortsin gear and harvest limitations that

were pro by the FMFC and
appravedpg;at%e Governor and Cabinet
of Florida for implementation in
ﬂ%‘;gg;? cally, the FMFC

ifically, uests
adoption in the EEZ off Fllxi[da of (1) A
change in the dates of the special 2-day
recrosticnal season from the last
weoekend in July to the last Wednesday
and Thursday in July; {2) an increase in
the daily bag and possession limit
during that sesson from six to twelve
lobsters in the EEZ off Florida, except
off Monros County, whers the Hmit
would remain at six; {3} a imit on the
harvest to {a) diving, and (b) bully or
hoop nets; and (4) a prohibition on night
diving for lobster off Monroe County,
Florida during the 2-day season. The
FMFC is requesting implementation of
these changes before the start of their 2-
day season on july 28-28, 1993,

objective o?FIorida's rules is to
reduce fishing effort end participation,
and thus reduce congestion and traffic,
in the Florida Keys (Monroe County)
during the special 2-day recrestional
season. Businesses, properly owners,
and local govemments asked the FMFC
to modify or abolish the 2-dey lobster
season to prevent further damage to the
environment. In addition to crowding
on land and at sea during this season,
the FMFC received reports of deinege io
coral reefs and seagrass beds from the
concentrated fishing effort in the Florida
Keys during this seeson. On the other
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effective on less than 30 days notices so
that this becomes effective by the end of
the year.

3. Accordingly, it is ordered, That the
rule change effective date sdopted in the
Report and Order in MM Docket No. 93~
233 (58 FR 64168, December 6, 1993} is
reconsidered on our own motion and
amended to becama effective on
December 31, 1993,

4. This action is taken by the Chief,
Mass Media Bureau pursuant to
authority delegated by § 0.283 of the
Commission’s Ruies.

Federal Communications Comumission.

Roy |. Stewart,

Chief. Mass Media Bureau,

[FR Doc. 93-31451 Filed 12-23-93; 8:45 am]
BILUING CODE 8712-01-#

o

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB10

Captive-bred Wiidilfe Regulation

AGENCY: Fish and Wildlifa Service,
Interior. :

ACTION: Final rule.

SUMMARY: Under the Endangered
Species Act of 1873 {Act), the Fish and
Wildlife Service {Service) regulates
certain activities involving specimens of
non-native endangered or threatened
wildlife species that are born in
captivity in the United States. This is
currently accomplished by requiring
persons who wish to conduct otherwise
prohibited activities with such wildlife
to register with Sarvice, i.e,, to obtain a
captive-bred wildlife, or CBW,
registration. The Service registers
persons who meet certain established
requirements and spacifies the extent of
the activities that those persons are
authorized to conduct.

The CBW registretion system has been
reviewed to determine whether changes
ara necessary. That review was
announced in a Notice of Intent to
Propose Rule (54 FR 548, January 7,
1992}. A public meeting was held in
April 1992. After review of information
and comments received, a Proposed
Rule was published on June 11, 1993
(58 FR 32632). Several changes to the
CBW registration system were proposed:

+The Adminisirative Procedurs Act generally .
requires publication in the Federal Register of
substantive rules 30 days prior to their effective
date but permits substantiva rulas to bacome
effective with less than 30 days' edvance public in
the Federal Register for good canse. See 5 U.S.C.
§553(d){1); See also 47 CFR 1.427b}.

Also proposed were two changes to
Definitions, that would effect issuance
of all endangsted and threstened
species permits as well as CBW
registrations. Those proposed changes
included delation of education fram the
definition of “enhance the propagation
or survival" 5o that aducation of the
public could no longer be used as the
sole justification for issuance of permits
and registrations. The Service has
decided to limit this final rule to the
exclusion of education as the basis for
issuance of CBW registrations, because
the original and predominant purpose of
the registration system was to encourage
rasponsible captive breeding. Other
changes to the CBW system, as well as
the larger question of public education
as it relates to endangered species
permits will be the subject of future
rulemaking actions.

EFFECTIVE DATE: January 26, 1994,

FOR FURTHER INFOHMATION CONTACT:

R. K. Robinson, Special Assistant-
Ecological Services, U.S. Fish and
Wildlife Service, 4401 North Fairfax
Drive, Room 420C, Arlington, Virginia
22203 (703/358-2093).

SUPPLEMENTARY INFORMATION: The
Endangered Species Act of 1973, as
smended (16 U.5.C. 1531 et. seq.} and
implementing regulations prohibit any
person subject to the jurisdiction of the
United States from canducting certain
activities with andangered or threatenad
species of fish or wildlife. These
activities include, among others, import,
export, take and interstate or foreign
commerce. The Secretary of the Interior
{or the Secretary of Commerce if the
case of certain marine species} may
permit such activities, under such terms
and conditions as he/she shall
prescribe, for scientific purposes or to
enhance the propagation or survival of
the affected spacies, provided these
activities are consistent with the
purposes of the Act. The Secretary of

- the Interior’s autharity to administer

permit matters relating to endangered
and threatened species has been
delegated through the Director of the
Fish and Wildlife Service (Service) to
the Office of Management Authority -
(OMAL

Since 10786, the Service has been
striving to achieve an approgriate
degree of control over prohibited
activitiss involving living wildlife of
non-native species born in captivity in
the United States.

In 1878, the Service announced a
review of regulations concerning
captive-bred wildlife (43 FR 16144,
April 14, 1978). The notice reiterate the
Service's philosophy concerning its

HeinGnliine -- 58 Fed. Reg.

approach to captive versus wild
populations:

The Service considers the purpose of the
Act to be best served by conserving species
in the wild along with their acosystems.
Populations of species in captivity are, in
large degree, remove from their natural

‘ecasystems and have a role in survival of the

species only to the extent that they maintain
genetic integrity and offer the potential of
restocking natura) ecosysters where the
species has become depleted or no longer
occurs ™ ",

The Service seeks to improva its
regulations in order to protect wiid
populations of Endangered and Threstened
species while interfering as little as possible
with their captive propagation.

Following an extensive public review
in 1878 end 1879, the Service published
afinal rule (44 FR 54002, September 17,
1879} that established the Captive-bred
Wildlife (CBW] registration system as it
currently exists, The final rule amended
re%ulations in 50 CFR 17.21 by adding
subsection 17.21{g), which granted
general, conditional permission to take; .
import or export; deliver, receive, carry,
transport or ship in ths course of 8
commarcial activity; or sell or offer for
sale in interstate or foreign commerce
any non-native sndangered or
threatened wildlife that is bred in
captivity in the United States. In other

“words, the regulation itself contains the

permit. In crder for persons or
institutions to operate under that
permit, certain conditions must be met,
including that the person or institution
must first register with the Service,
Unless an exception is made under
§17.21(gH5), the CBW system applies
only to spacies that do not include any
part of the United States in their natural
geographic distribution. The individual
specimens must hava besn born in
captivity in the United States. The
registration anthorizes interstate
purchase and sale only between entities
that both hold a registration for the
taxon concerned,

The 1979 finsl rule also amended the
definition of “enhanced the propagation
or survival” of wildlife in captivity to
include a wide range of normal animal
husbandry practices needed to maintain
self-sustaining and genetically viable
populations of wildlife in captivity.
Other aspacts of the definition of
“anhance” that were codified in 1979
and are still in use today include
accumulation, holding and transfer of
animals not immediately needed or
suitable for propagative or scientific
purposes, and exhibition of living
wildlife in a manner designed to
educate the public about the ecological
role and conservetion needs of the

“affacted species (50 CFR 17.3),

68323 1983
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The above definitions are found in
Subpart A, the General Provisions of
part 17. Therefore, they apply to all
endangered and threatened species
permits for captive wildlife issued
under §§17.22 and 17.32 as wall as to
the CBW registrations under § 17.21{g}
that are the subject of this rulemaking. ,

After twelve years’ experience with
the system, the Service initiated another
review with a Notice of intent of
Propose Rule, published on January 7,
1992 (54 FR 548). The notice discussed
problems the Service was experiencing
with the system, and offered for
discussion three options intended to
show the range of possible actions that
might be taken. These ranged from no
action {no change in the system) to
complete elimination of the CBW
registration process. The notice also
questioned whether the term "harass”
as defined in § 17.3 applied to captive-
born wildlife, and whether education of
the American public through exhibition
of Hiving non-native wildlife actually
accomplished any measurable
enhancement of the survival of the
affacted spacies in the wild. Three
options for dealing with education were
presented, ranging from no change in
the existing definition to deleting
education as a justification for permits
end CBW registrations.

Public comments and suggestions
were solicited. Written responses wera
received from 942 individuals,
institutions and organizations. Of these,
170 mentioned education, mostly in
favar of retaining it.

After review of comments received,
the Service published a proposed rule
on June 11, 1893 (58 FR 32632), that
proposed several changes to §17.21(g):
selimination of registration for several
species that are present in the United
States in large numbers and/or that are
genetically unsuitable for scientifically .
based breeding programs; restriction of
eligibility for CBW registrations to those
entities that are participants in an
approved responsible cooperative
breeding program for the taxon
concerned; amendment of the definition
of "harass” in §17.3 to exclude normal
animal husbandry practices such as
humana and healthfui care when .
applied to captive-born wildlife; and,
conditionally, deletion of education
from the definition of “enhance” in
§17.3.

Information and Comments

In an effort to ensure distribution of
the proposal to those most directly
affected, over 1,000 coples of the
Federal Register publication were
mailed to current and former CBW
registrants. Three letters commented to

the effect that they found it surprising
that the Service did not notify all
registrants. The Service apologizes if
any registrants were inadvertently
missed, but notes that based on
available records, two of the three
apparently do not hold registrations.

A total of 838 written condments wers

recoived during the comment period.
Education was discussed in 544 letters,
and was the only issue mentioned in
510 of them. The majority of these
objected to the deletion of education
from the definition of “‘enhance” in
§17.3. Issues other than education were
addressed in 148 comments.

Several misconceptions were
apparent in the responses. A large
number of comments expressed concern
or at least apparently assumed that
deletion of education as the sole basis

. for obtaining permits and registrations

would result in a ban on public display
by many zoos, circuses and other
entities, A smaller number were
concerned that deletion of education
might result in confiscation of animals
currently used in educational displays.

It is important to note that deletion of
education would in no way affect the
lawful possession of non-native wiidlife
that are currently being displayed or
hald by zoos, circuses, performers and
other entities.

Repardless of the change in §17.21(g)
made by this final rule, those persons
who lawfully possess listed species may
continue to display them for
commercial or non-commercial
purposes without a permit under the
Act as long as prohibited tekings {e.g.,
harassment), transfers of ownership in
interstate commerce in the course of a
commercial activity, or exports are not
involved.

Similarly, several commenters were
concerned that collections of non-native
animals could no longer be used for
purposes of training in veterinary
medicine, animal husbandry
techniques, genetic research, stc. This is
not the case: this final rule will not
affect the continuation of such sctivities
with lawfully possessed animals.

The Service does have sincere doubts
about the relative conservation benefits
that are provided to non-native species
in the wild from the public exhibition
of living wildlife. As noted by the
Service in its proposed rule:

* * * thug far no one has corne forward
with examples of how exhibition of living
wildlife has any spetific affirmative effect on
survival of non-native species in the wild,
‘Therefors, the Service proposes to delete
aducation from the definition of
“enhancement”, but will consider changing
its position in the final rule should specific
evidence of conservation benefits be

forthcoming during the comment period for
this proposed rule. The Service recommends
that any serious submission in favor of
retaining education in this definition should
be accompanied by suggested cbjective
standards that the Service coutd use to assess
the conservation benefits of educational
displays.

Several commaenters on the proposed
rule did suggest standards and criteria
to enable such assessment, and thess are
under consideration for possible
application to endangered species
permits under § 17.22. Howsever, no
comments were received that convince
the Service that education has any role
in the CBW registration systern.

Discussion of Final Rule

As stated in the proposed rule {88 FR
32632):

The Service proposes to amend the
regulation regarding CBW registration in a
manner that will make the system more
closely parallel its original purpose, f.e. to
encourage responsible breeding efforts with
listed species. The required goals of the
program would be to preserve the ganetic
makeup of the species, to establish a self-
sustaining captive population, and to make
animals available for any legitimate and
appropriate effort to re-establish or augment
wild populations of the species.

The CBW system involves a special
regulatory exception {a general permit
available to ail qualified members of the
public) adopted by the Service in 1879
to allow entilies in the United States to
purchase in interstate commerce
endangered captive-bred non-native
species, to sell or exchange these
specimens in interstate commerce with
other CBW registrants, and to take these
spacimens in accordance with
customary animal husbandry practices.
The specimens must have been born in
captivity in the United States. The CBW
registration is not a possession permit
baecause mere possession of an
endangered species is not a violation of
the Act. The registration allows breeders
and exhibitors of wildiife to buy, sell
and axchange living specimens of non-
native listed species without seeking
individual permits for each transaction.
The Service granted general permission
to those registered under the CBW
system in order to encourage and
facilitate the captive breeding of non-
native listad wildlife by entities in the
United States. The Service's intent to
enhance beneficial captive breeding

-activities has been amply documented

in seven notices and rulemsking
documents published since 1976.
However, given the dafinition of
“enhance’ in § 17.3, as well as preamble
language in the 197¢ final rule that
established the CBW system, the
decision criteria in § 17.21(g} were tou

HeinOnline -- 58 Fed. Reg. 68324 1993
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broadly crafied to strictly limit issuance
of CBW registrations to captive
breeding, and in situstions where there
was no intantion to engage in captive
breeding of the listed species, the
criteria allowed education through
public exhibition as the sole activity of
the registrant.

The Service has decided to limit this
final rule to the narrow issue of
education as it relates to the CBW
system. The rule eliminates public
education through exhibition of living
wildlife as the sole justification for
issuance of a CBW registration. This
should not be interpreted to mean that
the Service balieves that educational
efforts should cease, since in gensral
terms education is a public gnod.
However, the scope of the CBW program
must be narrowed so that only those
persons who engage in beneficial
captive breeding can participate.

A final rule addressing the remaining
issuss concerning the CBW system will
be promulgated in the near future,

In today’s Federal Register the
Service is reopening the comment
period en the balance of the proposed
rule, and in pasticular on the larger
guestion of what value education
provides to the conservation of non-
native species in the wild, as it applies
to permits issued under §17.22. In the
meantime, those persons or entitias that
hold CBW registrations based solely on
education that have not reached the
expiration dats shown therean as of the .
effective date of this rule will be
allowed to exercise them for & period of
twa years from the effective date.

Regulatory Analysis

This rule has been reviewed under
Exscutive Order 12868. The Department
of the Interior certifies that this
document will not have a significant
economic effect on & substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.},
because no significant burden wiﬁ be
added to the already mandated
paperwork requiremenis, preparation or
administration, and similar
requirements that have been imposed by
the exigting rule.

The Service has determined that these
regulations are categorically excluded
from further National Environmental
Policy Act (NEPA) requirements, Part
516 of the Departmental Manual,
Chapter 6, Appendix I, section 1.4(A}(1)
categorically excludes changes or
amendments to an approved action
when such changes ﬁave no potential
for causing substantial environmental
impact. Further, Appendix I, section
1.4{C){1) categorically excludes
permitting actions not involving killing,

remova} from the wild, or permanent
impairment of reproductive capability
of endangered or threatened species, No
increass in the latter activities is
axpected to resuit from this revision of
the existing rule.

No aggregate increase in the burden
on affected individuals would be made
in the information collection
requirsments contained in § 17.21(g),
which have been approved by the Office
of Management ang Budgat under 44
U.5.C. 3501 et seq. and assigned
clearance number 1018-0022. .

Finally the Department of the Interior
has determined that this action, which
amends regulations that implement
exceptions to prohibitions of the Act,
does not contain significant takings
implications as described in Executive
Order 12630,

Author

The primary author of this final rule
is R.K. Rohinson, Special Assistant—
Ecological Services, U.S. Fish and
Wildlife Service, room 420C, 44D1
North Fairfax Drive, Arlingten, VA
22203,

List of Subjects in 50 CFR Pari 17
Endangered and threatened species,

" Exports, imports, Reporting and

recordkeeping requirements,
Transportation.

Regulation Promulgation

For the reasons set forth in the
preambls, title 50, chapter 1, subchapter
B, part 17, subpart C is amended as set
forth below.

PAAT 17—{AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.8.C. 1361-1407;16 U.S.C.
1531-1544; 16 U.5.C. 42014245, Public Law
90-625, 100 Stat. 3500,

Subpart C—Endangered Wildlife

2. Section 17.21(g) is amended by
revising paregraph {g}{1]) introductory
text to read as follows: ‘

§17.21 Prohibitions.

] * * L] w

(g) Captive-bred wildlife. {1}
Notwithstanding paragraphs {b}, {c}, {e)
and (/) of this section, any person may
take; import or export; deliver, receive,
carry, transport or ship in interstate or
foreign commerce, in the course of &
commercial activity; or sall or offer for

" sale in interstate or foreign commerce
any endangered wildlife that is bred is

captivity in the United States, provided
the principal purpose of thesa activities
is to facilitate captive breeding, and

provided the following conditions are
met:
* * ® L -
Dated: December 8, 1993,
George T. Fgampton,

Assistant Secretary for Fish and Wiidfife ond
Parks.

{FR Doc. 93-31422 Filed 12-21~83; 3:10 pm|}
BILLING CODE 4310-55-M

DEPARTMENT OF COMMERCE

National Oteanic and Atmospheric
Administration

50 CFR Part 641
[Docket No. 931086-3333; {D 1021934]
RIN 0648-AF64

Reef Fish Fishery of the Gulf of Mexico

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmespheric Administration (NOAA),
Commerce.

* ACTION: Final rule.

SUMMARY: In accordance with the
framework procedure for adjusting
management measures of the Fishery
Managament Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP],
NMFS issues this final rule to restrict
the commercial landings of red snapper
to one trip limit per vessel per day;
prohibit the sale or purchase of red
snapper exceeding one trip limit per
vessel per day; and delay the opening of
the commaercial fishery for red snapper
until February 10, 1994. The intended
effacts of this rule are to lengthen the
commoercia! season for red snapper, to
facilitate enforcement of the trip limits,
to minimize fishing during hazardous
winter weather, and to ensure that the
commercial red snapper fishery is epen
during Lant, when there is increased
demand for seafood.

EFFECTIVE DATES: January 1, 1894,
through December 31, 1994, except that
§5641.4{n){(3}, B41.7(x], and 641.30 are
effective January 1, 1894, through
February 9, 1894

FOR FURTHER INFORMATION CONTACT:
Robert Sadler, 813-893-3161.

SUPPLEMENTARY INFORMATION: The reef
fish fishery of the Gulf of Mexico is
managed under the FMP. The FMP was
prepared by the Gulf of Mexico Fishery
Management Counei! {Council) and is
implemented through regulations at 50
CFR part 641 under the authority of the
Magnuson Fishery Conservation and
Management Act (Magnuson Act).

In accordance with the FMP's
framework procedure for adjustment of

HeinOnline -- 58 Fed. Reg. 683325 1993
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 54 and 69
[CC Docket No. 96—45; DA 96-1581}

federal-State Joint Board on Universal
Service

AGENCY: Federal Communications
Cominission,

ACTION: Final rule.

SUMMARY: In this document, the
Commission clarifies the application of
the Commission’s ~lowest
corresponding price’ requirement set
forth in the Universal Service Order, 62
FR 32862 {June 17, 1997). The
Commission clarifies that this
requirement was not intended to
preempt stale law, and does not obligate
carriers 1o offer rates that would vicolale
stale laws.

EFFECTIVE DATE: September 11, 1998,

FOR FURTHER INFORMATION CONTACT!
Kaylene Shannon, Atiorney, Common
Carrier Bureau, Accounting Policy
Division, (202) 418-7400.

SUPPLEMENTARY INFORMATION: This isa
summary of the Commission’s
document released on August 7, 1998,
The full text of this document is
available for public inspection during
regular business hours in the FCC
Reference Center, Room 235, 1919 M
Street, NW.. Washington, D.C., 20554,
This document is also available from the
Commission’s copy coniractor,
International Transcription Service,
1231 20th Street. N.W., Washington,
D.C. 20036.

I Background

1. In the Universal Service Order, G2
FR 32862 {june 17, 1997}, the
Commission provided that schools and
libraries shouid be eligible to apply for
discounted telecommunications
services, Iniernet access, and internal
connections, subject to certain
limitations and conditions. The
Universal Service Order concluded that,
to ensure that their lack of experience in
dealing with telecommunications
providers does not prevent schools and
libraries from receiving competitive
prices, service providers must offer
services to eligible schools and iibraries
at prices no higher than the lowest price
the provider charges to similarly
situated non-residential customers for
similar services, The Commission
clarified that, for purposes of
determining the lowest corresponding
price, similar services would include
these provided under contract as well as
those provided under tariff. The

Commission established a rebuttable
presumnption that rates offered within
the previous three years are
compensatory.

2. In the Fourth Reconsideration, 63
FR 2093 (January 13, 1988), the
Commission concluded that earlier
versions of tariffs that have been
modified should be included in the
comparable rates upon which the lowest
corresponding rate is determined,
“lulnless a regulatory agency has found
that the tariffed rate should be changed,
and affirmatively ordered such change,
or ahsent a showing that the rate is not
compensatory.” A question has been
raised whether the lowest
corresponding rate can be based on rates
not fawfully offered under state law.

H. Discussion

3. Although the Commission
disagreed with the general assertion that
the lowest corresponding price should
not reflect expired Lariffs, the
Commission did not expressly preempt
state laws governing what rates may
lawfully be offered Lo eligible schools
and libraries. In the abhsence of such an
expressly stated intention to preempt,
we conclude that the Commission did
not intend to require carriers to base the
lowest corresponding rate on rates that
may not lawfully be offered under state
law. Thus, we interpret the Fourth
Reconsideration as requiring only that
rates that may be offered consistent with
state law must be made available as the
lowest corresponding price.

It1. Ordering Clause

4. Accordingly, it is ordered that,
pursuant to section 4{i) and section 254
of the Communications Act of 1834, as
amended, 47 U.5.C, 1540) and 254, and
sections 0.91 and 0.281 of the
Commission's rules, 47 CFR 0.81 and
0.281, the lowest corresponding price
requirement is clartfied.

List of Subjects
47 CFR Part 54

Healthcare providers, Libraries,
Reporting and recordkeeping
requirements, Schools,
Telecommunications, Telephone.

47 CFR Part 69

Communications commaon carriers,
Reporting and recordkeeping
requirements, Telephone.

Federal Communication Commission,
Kathryn C. Brown,

Chiief, Corrynon Carrier Bureau.

[FR Doc. 98-24276 Filed 9-10-98; 8:45 am]
BILLING CODE 712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

RIN 1018-AB10

Captive-bred Wildlife Regulation
AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final ruie.

SUMMARY: The final rule amends the
definition of “harass™ in § 17.3 applied
to captive wildlife to exclude generally
accepted animal husbandry practices,
breeding procedures, and provisions of
veterinary care that are not fikely to
result in injury to the animal. The final
rule deletes the requirement to oblain a
CBW registration for eight species of
pheasants, parakeels of the species
Neophema splendida and N. pulchella,
the Laysan duck. and the “"generic” or
inter-subspecific crossed tiger. This
final rule will be followed in the future
by a new proposed rule that will set
forth proposed criteria for addition to,
or deletion from, the list of taxa
exempted from registration
requirements, and will further consider
the subject of education.

DATES: This rule is effective October 13,
1998.

ADDRESSES: The complete file for this
rule is available for inspection by
appointment at the Office of
Management Authority, U.5. Fish and
Wildlife Service, 4401 N. Fairfax Drive,
Room 700, Arlington, VA 22203,

FOR FURTHER INFORMATION CONTACT!
Teiko Saito, Chief. [see ADDRESSES
section| telephone 703/358~20083; lax
703/358-2281

SUPPLEMENTARY INFORMATION: O
January 7. 1992, the Service initiated a
review of the Captive-bred Wildlife
(CBW) regulation (50 CFR 17.21(gh. On
June 11, 1993, the Service followed with
a proposed rule {58 FR 32632) that
included several proposed changes to
the CBW regulation, including
elimination of CBW registrations for
several species that are present in the
United States in large numbers and/or
that are genetically unsuitable for
scientifically based breeding programs;
amendment of the definition of “harass”
in 50 CFR 17.3 to exclude normal
animal husbandry practices such as
humane and healthiul care when
applied to captive wildlife; and deletion
ol education from the definition of
“erthance'” in § 17.3, On December 27,
1993, the Service published a final rule
{58 FR 68323} that eliminated public
education through exhibition of living
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wildlife as the sele justification for
issuance of a CBW registration, On the
same dale, the Service published a
notice (58 FR 68383) that reopened the
comment period on the balance of the
issues in the proposed rule, including
the larger question of the value
eciucation provides to the conservation
of non-native species in the wild as it
applies to endangered and threatened
species permits issued under §§ 17.22
and 17.32.

The Endangered Species Act of 1973,
as amended (16 11.5.C. 1531 et seq.), and
implementing regulations prohibit any
person subject Lo the jurisdiction of the
United States from conducting certain
activiries with endangered or threatened
species of fish. wildlife, or plants. These
activities inciude import, export, take.
and interstate or foreign commerce. The
Secretary of the Interiar {or the
Secretary of Commerce in the case of
certain marine species) may permit such
activities, under such terms and
conditions as he/she will prescribe, for
scientific purposes or to enhance the
propagation or survival of the affected
species, provided these activities are
consistent with the purposes of the Aci.
The Secretary of the Intertor’s authority
to administer permit matters relating Lo
endangered and threatened species
generally has been delegated through
the Director of the Fish and Wildlife
Service to the Office of Management
Authority (OMA).

Since 1978, the Service has been
striving to achieve an appropriate
degree of controt over prohibited
activities invalving living wildlife of
non-native species born in captivity in
the Linited States,

In 1978, the Service announced a
review of regulations on captive-bred
- wildiife (42 FR 168144, April 14. 1878),
The notice reiterated the Service's
philasephy on its approach to captive
versus wild populations.

The Service eonsiders the purpose of the
Act 10 be best served by conserving species
in the wild along with their ecosystems.
Populations of species in captivity are, in
large degree, removed from their natural
ecosystems and have a role in survival of the
species only to the extent that they maintain
genetic integrity and offer the potential of
restocking natural ecosystemns where the
species has becorne depleted or no longer
QCCUES.

Following an extensive public review
in 1978 and 1979. the Service published
a final rule (44 FR 54002, September 17,
1979) that established the Captive-bred
Wildlife (CBW]) registration system, The
final rule amended regulations in 50
CFR 17.21 by adding 5 17.21{g}, which
granted general, conditional permission
to take; export or re-import; deliver,

receive, carry, transport, or ship in the
course of a commercial activily; or sell
or offer for sale in Interstate or foreign
commerce any non-native endangered
or threatened wildlife that is bred in

_ captivity in the United States. In other

words, the regulation itself contains the
permit. For persons or institutions to
operate under that permit, certain
conditions must be met, including that
the person or institution must first
register with the Service. Authorization
for the Service to collect information
from persons wanting to register was
submitted and approved by the Office of
Management and Budget under the
clearance number of 1018-0093,

Unless an exception is made under
§17.21{g}(5), the CBW system applies
only o species that do not include any
part of the United States (as defined in
50 CFR part 10) in their natural
peographic distribution. Additonally.
the individual specimens must have
been born in captivity in the United
States. The registration authorizes
interstate purchase and sale only
between entities that each hold a
registracion for living wikdlife of the
taxon concerned, Interstate or loreign
commere, in the course of commercial
activity, with respect to non-living
wildlife is not authorized under a CBW
registration. To conduct such activities,
separate permits must be applied for
under the appropriate regulations for
endangered or threatened wildlife at 50
CFR 17.22 or 50 CFR 17.32.

The 1879 final rule also amended the
definition of "enhance the propagation
or survival " of wildiife in captivity to
include a wide range of normal animal
hushandry practices used to mainiain
self-sustaining and genetically viable
stocks of wildlife in captivity,
Specifically included in those practices
were “culling” and "'euthanasia’'. Other
aspects of the definition of “enhance”
that were cedified in 1979 and are still
used today include accumutation and
holding and transfer of animals not
immediately needed or suitable for
propagative or scientific purposes {50
CFR17.3).

The above definition is found in
subpart A, the General Provisions of
part 17. Therefore, it applies not only to
CBW registrations, but to all endangered
and threatened species permits for
captive wildlife issued under §§ 17.22
and 17.32.

After 12 years’ experience with the
system, the Service began another
review with a notice of intent to propose
a rule, published on January 7, 1992 (57
FR 548}. The notice discussed problems
the Service was experiencing with the
systemn and offered for discussion three
options intended to show the range of

possible actions that might be taken.
These ranged from no aclien {(ho change
in the systemy to complete elimination
of the CBW registration process. The
notice also questioned whether the term
“harass’ as deflined in § 17.3 applied to
captive-born wildlife, and whether
education of the American public
through exhibition of living, not-native
wildlife actually accomplished
measurable enhancement of the survival
of the affected species in the wild, Three
options for dealing with education were
presented, ranging from no change in
the existing definition to deleting
education as a justification for permits
and CBW registrations.

It should be noted here that while the
preamble te the proposed rule referred
to captive-borny wildlife” in the context
of the discussion of the proposed
amendment of the term “harass™, the
proposed rulemaking language refers Lo
“captive wildlife”. This was, and is, the
Service's intent, Therefore, the rest of
this discussion is in terms of “captive
wildlife” (o make it agree with both
proposed and final rulemaking
fanguage.

Pubtic comments and suggestions
were solicited. Written responses were
received from 942 individuals,
institutions, and organizations.

After review of comments received,
the Service published a proposed rule
on June 11, 1993 (58 FR 32632). that
proposed several changes to 8 17.21(gh
Elimination of registration for several
species that are present in the United
States in large numbers and/or that are
genetically unsuitable for scientifically
based breeding programs: restriction of
eligibility for CBW registrations to those
entities that are participants in an
approved responsible cooperative
breeding program for the taxon
concerned; amendment to the definition
of “harass” in § 17.3 to exclude normal
animal husbandry practices such as
humane and healthlul care when
applied to captive wildlife: and. the
conditional deletion of education from
the definition of "enhance™ in§ 17.3.

On December 27, 1993, the Service
published a final rule (58 FR 68323) that
was limited to the narrow issue of
education as it relates to the CBW
system. That rule eliminated public
educalion through exhibition of living
wildiife as the sole justification for
issuance of a CBW registration under
§17.21(g). That decision was based on
the Service's belief that the scope of the
CBW system should be revised to relate
more closely to its original intent. i.e.,
the encouragement of responsible
breeding that is specifically designed to
help conserve the species involved. On
the same date, the Service published a
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notice {38 FR 68383) that reopened the
comment perjod on the balance of the
issues in the proposed rule, including
the larger question of the value that
education provides to the conservation
of non-native species in the wild as it
applies to endangered and threatened
species permiis issued under §§ 17.22
and 17.32.

Information and Cormments

Acratal of 1,269 sets of written
information and comments were
received lrom individuals, institutions.
and organizations in response to the
proposed rule and during the re-opened
comment period. Some commenters
responded both times.

Of comments received, same 450 were
form letters, patterned responses, or
multiple signatures on letters or
petitions. Opinions expressed on
specific issues are summarized as
follows (a number of letters offered
commentis on more than one issuej;

Retain education as part of the

definition of enhancement of

survival of the species ... L1185
Retain education. but esiablish

guidelines. ...
Delete education ..
Require CBW registrants to participate

in a responsible cooperative

breeding program...o e 17
Do not require participation i a

responsible cooperative breeding

program. ... P
Change definition of "hara to

exclude normai animal husbandry

practices for captive wildlife ... U 18
Do not change definition of "harass™

Replace CBW registration with
rebuttable presumption............0 2
Do not use rebuttable presumption............37
Compivmlv dereguilate captive-brec
...... 36

Do:eguldw interstate commerce in
captive-bred wildlife

Exempt certain species {rom
registration requirements as

DEGPOSEN i e 26
Exempt some species but not all of the

Propesetd TAXA. 13
Exempt rno species .. 2

Because the Service has decided to
reformulate its proposal concerning
deletion of education from the
definition of "enhancement”, the
discussion below deals only with
comments on other aspects of the
proposed rule. Comments concerning
education are being considered and will
be the subject of a Federal Register
notice at a later date.

Comuments Concerning Definitions
Comment: Commenters generally
favored changing the definition of
“harass’ to exclude normal animal
husbandry practices for captive wildlife.

Some felt that terms such as "normal ™,
“adequate’, “safe”, and “healthful” are
vague, subjeciive, and amenable to
widely varying interpretation. Various
suggestions for rewording the definition
were offered.

Response: The Service agrees and
believes that the revised definition in
this final rule reduces subjectivity ro the
extent possible,

Comment: Some commenters ob}ec lod
o a change in the definition of “harass’
Some believed that the change created
a broad exception to the prohibition
against harassment, One commenter
suggested that any concerns over the
definition be addressed through specific
permit restrictions for individual
permittees and registrants, thus tailoring
protection to the particular affected
species.

Response: The Service believes this
approach could result in the need for
preparing husbandry manuals for each
species and would not result ina
commensurate benefit to the species. Ta
evaluate facilities and care provided by
applicants, the Service will continue to
consult with experts such as the
Department of Agriculture’s Animal and
Plant Health Inspection Service, which
is charged with administering the
Animal Welfare Act, and knowledgeable
persons in the zoo and aquarium
communities and the private sector, as
needed.

Comment: Several commenters
recommended amending the definition
of “take’ to apply only to animals from
the wild. This is based on the concern
that holding animals in captivity or
transferring them {or breeding
opportunities could be construed as a
“aking'

Response; "Take' was defined by
Ccmgress in Section 3 of the Act as
® % % “rg harass, harm, pursue, hunt,
shoot, wound, kiil, trap, capture, or
collect * * *'" endangered or threatened
wildtife, whether wild or captive.
Therefore, the definition can be clarified
by further defining its component terms,
but the stafutery term cannot be
changed administratively,

The purpose of amending the
Service's definition of "harass’ is to
exclude proper animal husbandry
practices that are not likely to result in
injury from the prohibition against
“take'". Since captive animals can be
subjected to improper hushandry as
well as 1o harm and other taking
activities, the Service considers it
prudlent to maintain such protections,
consistent with Congressional intent.

Comment: One comment was that the
Service is not authorized to treat
members of a particular species
differently based on whether the

specimen s wild or held in captivity:
the Act’s prolections are afforded to
whole species of endangered and
threatened animals and their habitats.

Response: 1t is true that the Act
applies 1o all specimens that comprise
a “species’ {as defined in the Act) that
has been listed as endangered or
threatened. and in general does not
distinguish between wild and captive
specimens thereol, However, the
definition of “take" in the Act clearly
applies to individual specimens or
groups of specimens, and the captive or
non-captive status of a particular
specimen is a significant factor in
determining whether particular actions
would 'harass’ that specimen or
whether such actions wou}d “enhance
the propagation or survival” of the
species. The Service believes that ample
authority s provided by the Act to
adopt the regulatory amendments set
out in this final rule as a proper
interpretation of the statutory provisions
of the Act.

To decide otherwise would place
those persons holding captive
specimens of a listed species in an
untenable position, Il providing for the
rmaintenance and veterinary care of a
live animal were considered (o be
“harassment”, those persons holding
such specimens in captivity would be
forced Lo obtain a permit or give up
possession since any failure to provide
proper care and maintenance would be
an unlawful “raking”. Since Congress
chose not to prohibit the mere
possession of lawfully-taken listed
species in Section 9{a)(1) of the Act, the
Service believes that congressional
intent supports the proposition that
measures necessary for the proper care
and maintenance of listed wildlife in
captivity do not constitute
“harassment’ or “taking”

Comments Concerning CBW Questions

Comment: Responses showed over-
whelming opposition to a rebuttable
presumption, usually based on the
argument that it would in eflect mean
that a person was considered guilty
until proven innacernt.

Response: The Service does not agree
with this assessment. As discussed in
detail in the preamble to the proposed
rule a rebuttable presumption is not a
presumption of guilt. Section 10{g) of
the Act imposes a burden of proof on
any person claiming the benefit of an
exemption or permit under the Act.
Thus, the final regulation requires
persons claiming benefit of exception at
§17.21{g) 1o maintain records and make
them available for inspection at
reasonable hours by law enforcement
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officials as prescribed by 50 CFR 13.46
and 13.47 to document legal activities.

Comment: A few commenters favored
completely deregulating captive-bred
wildlife. However. most commenters
thought the Service should deregulate
and exempt only certain non-native
species from the CBW registration
requirements.

Response: The Service agrees that it is
best, at this time, to delete the
registration requirement for species that
are known to be in the United States in
targe numbers and breeding well, and/
or are genetically unsuitable for
scientific breeding programs.

Comment: Commenters generally
favored efforts by the Service to lessen
the regulatory and paperwork
reguirements for interstate breeding
transactions with captive-hred wildlife.
Many believed that the current
regulations for interstate commerce
were the cause of inbreeding and
hybridization of certain species within
their State. Some stated that a change to
the regulations would increase interstate
breeding transactions resulting in better
management of captive populations.

Response: The Service agrees that
provisions of the final rule will facilitate
interstate breeding transactions with
exempted species, and thereby, increase
successful breeding and maintenance of
these endangered and threatened
species.

Comment: Severity-seven conumnenters
opposed and seventeen favored the
proposal to restrict CBW registrations to
those entities that participate in an
organized breeding program. Most of
those cpposed were concerned that
currently there are very lew organized
programs other than the Species
Survival Plans (85P) of the American
Zoo and Aquarium Association (AZA),
As private breeders or non-AZA
member institutions, they might have
difficuity gaining approval to participate
in an SSP. Another objection was that
S5P's do not exist for maost species and
that it would be unrealistic to estimate
more than 80-100 programs by the year
2000. Some commented to the effect
that the proposed rute would create a
monopoly on the part of the entity that
would approve programs and would
mandate a bureaucratic nightmare.
Another concern was the cost and
difficulty of developing and maintaining
new breeding programs as opposed to
participating in those already in place.

One commenter noted that the
proposal doesn’t meet Vice President
Gore's goal of reducing regulatory
burden and unnecessary paperwork! it
actually creates a new layer of
regulatory oversight and adds potential
for litigation by those who disagree with

the Service's decisions regarding those
programs or participants that do or do
not qualify. Another comment was that
the Service couldn't, in effect, deny a
permit to one who was refused
participation in a breeding program
without allowing the exercise of the
appeal process: this would constitute
abdication of the Service's
responsibility to a private group or
institution.

Some commernters also questioned
what would happen if there were two
applications for approval of a program
for the same species; some said there
should only be a single program for each
species/subspecies, while others argued
that more than one program should be
allowed. Finally, it was pointed out that
the goal should not be to develop a
single well-managed genetically diverse
and self-sustaining population. A
species can be managed for either
retention of alleles or of heterozygosity,
and possibly both management schemes
could be correct.

Response; While the Service believes
that the concept embodied in the
proposal is theoretically sound, the
proposal has been deleted from this
final rule. The practical, socio-
economic, and biological problems
inherent in attempting to manage such
an effort in an effective and eguitable
manner could reswlt in a significant
increase in workload and paperwork.
There is a potential for agency decisions
to be perceived as unfair or biologically
improper. Such a situation might give
rise ta frequent appeals and litigation,
that would add to the burden on the
public and the Service while
contributing little 1o management of
captive-bred wildlife.

Comment: The proposal to exempt
certain species from CBW registration
requirements elicited 142 comments, of
which {01 recommended either
complete deregulation of captive-bred
wildlife or at least of interstate
commerce in such animals. The
proposal was supported by 26
commenters and opposed by 2. Thirteen
other commenters favored or opposed
some, but not all of the taxa proposed
for exemption. The majority of the latter
were concerned about exempting
generic tigers because it might
encourage uncontrolled breeding and
further hybridization for commercial
sales and exploitation. A related
concern was that purebred tigers might
be "laundered’ as generic in arder (o
avoid regulation, thus losing potentially
valuable breeders from the S5P's for the
various subspecies,

Response: The Service believes that
the breeding of generic tigers has not
been affected by the CBW system. Those

who hold CBW registrations can legally
purchase and seil generic tigers in
interstate commerce. Non-commercial
interstate transfers (e.g.. breeding loans.
donations) are not prohibited. As
pointed out in the notice of intent to
propose rule (57 FR 548), generic tigers
can be found in most of the 50 states,
and intrastate commerce is not
regulated. The Service does not believe
that “laundering’ of purebred tigers as
generic animals in order 1o avoid
regulation would be widespread, since
s0 doing would decrease the value of
the animals in most cases. Further,
those who would do this would
praobably not be likely participants in
S5P's for purebred tiger subspecies.

Commern: Two commenters who
generally supported the exemption for
pheasants argued that several species
are not present in the United States in
large numbers {if at all), and therefore
those species should continue to be
regulated under the CBW system. These
species are: Edwards, cheer, Swinhoe's,
Mikado, imperial, and white eared
pheasants: Sclater’s and Chinese
monals; and Blyth's, Cabot's, and
western tragopans.

Response: Based on the 1993 survey
conducted by the American Pheasant
and Waterfowl Society (482
respondents, or the equivalent of nearly
25% of APWS membership), several of
these species do have low captive
populations: Imperial pheasant—0;
Sclater's monal--0; western tragopan—
25: Blyth's tragopan-—-32; and Cabot's
tragopan—75. Therefore, these species
will not be exempted from the CBW
registration requirements at this time. Of
the other 10 species (o be exempted, the
sample shows numbers ol 222 or more.
As stated in the proposed rule, it is
impossible to project total pheasant
populations in the United States with
any certainty due (o possible sampling
bias. plus the {act that there is probably
a significant number of pheasant
breeders who do not belong to the
APWS,

Comment: One objection to
exemption was received for each of the
following: Laysan duck, white-winged
wood duck, and Neophema.

Response: The APWS survey
indicates healthy captive populations of
the Laysan duck (445) and the white-
winged wood duck (278); therefore. they
will be exempted from CBW registration
requirements.

The 1891 Psittacine Captive Breeding
Survey, done by World Wildlife Fund in
collaboration with the American
Federation of Aviculture, concludes that
serious thought should be given (o
downlisting or delisting the captive
stacks of Neophema splendida and N,
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pulchella because the survival of these
species in captivity appears assured if
inbreeding can be minimized. Both 1980
and 1991 censuses showed that these
species are well represented and are
breeding well in captivity. In 1891, 114
pairs of N. splendida hatched 337 eggs,
and 81 pairs of N. pulchella hatched 266
eges. Thus, these species are exempted
by this finai rule.

Comment: No criteria were provided
for the addition or deletion of taxa from
the list exempted from the CBW
registration requirement.

Response: The Service believes that a
case-hy-case determination of eligibility,
consistent with the provisions of the Act
and the public notice and comment
procedure, is adequate for the small
number of species that will be
considered for exemptions. In the near
future, the Service will propose a new
rule that sets criteria for adding or
deleting taxa from the list exempted
from the CBW registration requirements.
The Service will solicit comments from
the public on the proposed rule to
ensure that the proposal is as accurate
and effective as possible.

Comment: The proposed exemptions
from registration requirements violate
the notice. comment. and finding
provisions of sections 10{c) and {d) of
the Act.

Respornse: The proposed exemptions
make no change in existing CBW
procedures concerning notice and
review. Section 17.21{g}{1} contains a
general permit issued to "any person’
The question involved here is whether
entities (permittees) holding the
exempted taxa would be required to
register with the Service, Thus, the new
exemptions represent changes to the
terms of the existing genetal permit, and
public notice and comment procedures
have been observed in developing those
changes.

Comment: The proposed exemptions
improperly do away with the Act's
requirement that listed species be held
for scientific purposes or to enhance the
propagation or survival of the species.

Response: The proposed rule did not
specify that the purpose of activities
with species from taxa where the holder
is exemnpted lrom registrating must be
for the enhancement of propagation or
survival of the species. This final rule
now includes such language in the
regutation at § 17.21 {gH{6)(i). Captive
U.S. stocks of taxa to be exempted from
the CBW registration requirement are
characterized by large numbers of
specimens and successful breeding
efforts: therefore, their survival in
captivity appears assured. The [act that
these stocks are sufficient to satisly
demand is evidenced by lttle or no

demand for additional specimens from
the witd. Computerized permit records
show that in the 3-year period 1891 o
1993, there were no imports of wild
specimens of any of these taxa (for the
pheasants, there have been no requests
for such imports since 1986}
Impeortation of wild-caught specimens of
these taxa for breeding purposes could
be approved only in unusual
circumstances, including a definitive
showing of need for new bloodlines that
could only be satisfied by wild animals.
A determination would have 10 be made
that the status of the wiid population
would safely allow limited taking.
Preference would be given to imports of
captive-born specimens of the exempted
taxa. The importation of either wild-
caught specimens or specimens born in
caplivity outside the United States
would continue to reguire permits
under section 10 of the Act as well as
the Convention on International Trade
in Endangered Species.

Corment. In the final rule published
on December 27, 1993 (58 FR 68323},
§17.21{g) (1) was amended to state that
the principal purpose of activities with
animals regulated under the CBW
system must be to facilitate captive
breeding. Section 17.21{g{1}{1) requires
that the purpose be fo enhance the
propagation or survival of the species.
This double requirement is confusing
and apparently redundant.

Response: The Service agrees. The
purpoese of the wording added to
§17.21 (g {1) was to indicate that public
education could not be used as the sole
hasis for justifying issuance of a CBW
registration for species that do not
qualify for the exempted taxa list. The
text of this final rule has been revised
to clarify this issue.

Comment An objection was made
that the proposed rule would require
entities such as circuses to show that
permanent exports of generic tigers
would be for the purpose of
enhancement of propagation or survival
of the species in accordance with
§17.21(g){4). This does not make sense,
since the Service has concluded that
inter-subspecific crossed or generic
tigers have no value in terms of
preserving the species through
propagation because they no longer
have the same genetic makeup as wild
populations.

Response: The Service agrees that
generic or inter-subspecific crossed
tigers cannot be used for enhancermnent
of propagation of the species, However.
they can be used in a manner that
should enhance survival of the species
in the wild. Examples include
exhibition in a manner designed to
educate the public about the ecclogical

role and conservation needs of the
species and satisfaction of demand for
tigers so that wild specimens or captive
purebred subspecies are not used.

Export of any of the exempted taxa
will continue (o require appropriate
CITES decumentation under 30 CFR
part 23. The information required by
§17.21{gH{4) can be submitted with the
CITES apptication, as is current
practice.

Discussion of Final Rule

This final rule revises existing §517.3
and 17.21{g). These revisions and their
effects are discussed below:;

1. "Harass” under the definition of
“take in § [7.3 is an act or omission that
creates the likelihood of injury by
annoying wildlife to such an extent as
to significantly disrupt normat behavior
patterns. The applicability of this
concept 1o captive-held animals has
heen unclear, since human activities,
including normal husbandry practices,
provided in caring for captive-held
wildlife in all probability dismupt
behavior patterns.

In tight of this. the definition of
“harass” in 50 CFR 17.3 is modified to
exclude normal animal husbandry
practices that are not likely to resulf in
injury such as humane and healthful
care when applied (o captive wildlife.
While no permit is required to possess
lawfully acquired histed wildlife, a
person cannot possess wildlife without
doing something to it that might be
constraed as harassment under a literal
interpretation of the definition in use
since 1979, e.g.. keep it in confinement,
provide veterinary care, etc. Under this
scenario, a person who legally
possessed wildlife without a permit
could be considered in violation of the
prohibition against haragsment unless
they oltained a specific permit that
authorized them to conduct normal
animal husbandry activities. Had
Congress intended this result, the
prohibition on possession in section 9 of
the Act would not have been limited to
endangered species raken in violation of
the Act.

However, maintaining antmais in
inadequate. unsafe or unsanitary
conditions, physical misireatment, and
the like constitute harassment because
such conditions might create the
likelthood of injury or sickness. The Act
conitinues (o afford protection to listed
species that are not being treated ina
humane manner.

2. Ten species of pheasants (family
Phasianidae), parakeets of the species
Neophema splendida and N. puichella,
the Laysan duck, the white-winged
wood duck, and the “"generic’ tiger are
exempted from the CBW registration
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requirements of § 17.21(g) {2}, because
their survival in captivity appears
assured. All of these taxa are present in
the United States in large numbers and/
or are genetically unsuitable for
scientifically-based breeding programs
{as is the case with the generic tiger).
The four purebred subspecies of tiger in
captivity in the United States are the
subject of breeding programs under
SSP's and will continue to require CBW
registrations.

Current holders of CBW registrations
for the above taxa {listed in
§17.21{g){6) will no longer need them.
Applications for new or renewed
registrations for these taxa that are
pending before the Service on the
effective date of this rule will not be
processed.

No written annual reports will be
required of holders of these exempted
taxa. However, record keeping and
inspection requirements of 50 CFR
13.46 and 13.47 are sitdl in place for
persons holding the exempted taxa or
other captive-bred species requiring a
CBW registration. It is estimated that the
paperwork burden of the CBW system
on the Service and the public will be
reduced.

The Service believes that this
relaxation of the registration
requirement in § 17.21{g) will not
operate to the disadvantage of the
species in the wild: further, it wiil be
consistent with the conservation of the
species because domestic demand has
been, and will continue to be, satisfied
by captive-born wildlife. The import of
live wild-caught specimens, including
those belonging to the exempted taxa,
would not be authorized unless
evidence showed a need for new
bloodlines that could not be satisfied by
internal exchange or that foreign-bred
specimens were unavailable.
Furthermore, the Service would have to
determine that the wild populations
could sustain Hmited taking.

Regulatory Analysis

This rulemaking has been reviewed
by the Office of Management and
Budget review under Executive Order
12866. Furthermore, the Depattment of
the Interior certifies that this document
will not have a significant economic
effect on a substantial number of small
entities (zoos. circuses, independent
breeders) under the Regulatory
Flexibility Act {5 US.C. 601 et seq).
This rule will beneficially affect about
400 small entities currently registered
under the CBW system. The economic
effects are minor since they represent
less than $20.000 and thus, the total
effect on such small entities will be
minimal. There will be a regulatory

reduction [or those entities holding
species to be exempted from registration
by this rule, This rule may also provide
a reduction of risk to holders of captive
wildlife because of the amended
definition of "harass’".

This final rule is not a major rule
under 5 U.S.C. 804(2), the Small
Business Regulatory Enforcement
Fairness Act and will not negatively
effect the economy. CensUMer Costs, or
U5, based-enterprises. The Service
recognizes that the rule will effect a
substantial number of small entities,
such as zoo, circuses, or independent
breeders, but in a beneficial manner.

The Service has determined and
certified pursuant to the Unfunded
Mandates Reform Act, 2 US.C. 1502 et
seq., that this rulemaking will not
impose a cost of $100 miliion or more
in any given year on private entities, or
local or Stale governments.

The Department has determined that
these final regulations meet the
applicable standards previded in
Section 3{a) and 3{b}(2) of Executive
Order 12988.

This rule will not have substantial
direct effects on the States, in their
relationship between the Federal
Government and the States or on the
distribution of power and
responsibilities among the various
levels of government. Therelore, in
accordance with Executive Order 12612
the Service has determined that the rule
does not have significant Federalism
implications to warrant the preparation
of a Federalism Assessment.

The Service has determined that the
rule has no potential takings of private
property tmplications as defined in
Executive Order 12630.

Persons registering with the Service
for a captive-bred wildlife registration
requires the collection of information,
and the Office of Management and
Budget has approved the collection of
information contained in this rule under
44 U.S.C. 3501 et seqg. and assigned
clearance number 1018-0093 with an
expiration date of February 28, 20001,
The application information submitted
by a person for a captive-bred wildlife
registration is used by the Service to
make decisions in accordance with
wildlife regulations on the issuance,
suspension. revocation or denial of
permits. The Service has reviewed all
permit information collection
requiremenis and ensured the burden
imposed on the public is the lowest
possible. It should be noted that the
main intent of this rule is to lower the
number of persons needing a
registration.

The Service has reviewed this rule
under Executive Order 12372 and

determined that intergovernmental
consultation is unnessary,

The Service has determined that these
regulations are categorically exciuded
from further National Environmental
Poitcy Act (NEPA) requirements. Part
516 of the Departmental Manual,
Chapter 6, Appendix |, section 1.4{A}1)
categorically excludes changes or
amendments to an approved action
when such changes have no potential
for causing substantial environmental
impact.

The Service has evaluated possible
effects on Federally recognized Tribes
and determined that there will be no
adverse effects to any Tribe, Any
individual tribal member possessing a
CBW registration will receive the same
beneficial regulatory and economic
relief as other registrants who hold
wildlife species that will be exempted
by this rule.

List of Subjects in 50 CFR Part 17
Endangered and threatened species,
Exports. Imports, Reporting and

recordkeeping requirements,
Transportation.

Regulation Promulgation

For the reasons set forth in the
preamble. title 50, chapter L, subchapter
B, part 17. subpart C is amended as set
forth below.

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 US.C. 13611407, 16 U.S.C.
1531-1544; 16 US.C. 42014245, Pub, L. §9-
625, 100 Stat. 3500.

Subpart A—Introduction and General
Provisions

2. The definition of “Harass" in §17.3
is revised to read as follows:

§17.3 Definitions.
= * E3 * ®

Harass in the definition of “take’ in
the Act means an intentional or
negligent act or omission which creates
the likelithood of injury to wildlife by
annoying it to such an extent as to
significantly disrupt normal behavioral
patferns which include. but are not
limited to, breeding, feeding, or
sheltering. This delinition, when
applied to captive wildlife, does not
include penerally accepted:

(1) Animal husbandry practices that
meet or exceed the minimum standards
for facilities and care under the Animal
Welfare Act,

{2) Breeding procedures, or

{3) Provisions of veterinary care for
confining, tranquilizing, or
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anesthetizing, when such practices,
procedures, or provisions are not likely
to to result in injury to the wildlife,

* * # ® *

Subpart C—Endangered Wildlife

3. Section 17.21(g} is revised to read
as follows:

§17.21 Prohibitions.
* * = * *

{g} Captive-bred wildlife. (1)
Notwithstanding paragraphs (b)), (¢}, (e}
and () of this section, any person may
take; export or re-import; deliver,
receive, carry, transport or ship in
interstate or foreign commerce, in the
course of a commercial activity; or sell
or offer for sale in interstate or foreign
commerce any endangered wildlife that
is bred in captivity in the United States
provided either that the wildlife is of a
taxon listed in paragraph (g)(6} of this
section, or that the following conditions
are met:

{i) The wildlife is of a species having
a natural geographic distribution not
inciuding any part of the United States,
or the wildlife is of a species that the
Direclor has determined o be eligible in
accordance with paragraph (g)(5) of this
section;

{ii} The purpose of such activity is to
enhance the propagation or survival of
the affected species:

{iif} Such activity does not involve
interstate or foreign commerce, in the
course ol a commercial activity, with
respect to non-living wildlife:

{iv) Each specimen of wildlife to be
re-imported is uniquely identified by a
band, tattoo or other means that was
reported in writing to an official of the
Service at a port of export prior to
export from the United States; and

{v) Any person subject to the
jurisdiction of the United States who
engages in any of the activities
autherized by this paragraph does so in
accordance with paragraphs (g) (2), (3)
and {4) of this section, and with all
other applicable regulations in this
Subchapter B,

{2} Any person subject to the
jurisdiction of the United States seeking
to engage in any of the activities
authorized by this paragraph must first
register with the Service (Office of
Management Authority, U.S, Fish and
Wikdlife Service, 4401 N. Fairfax Drive.
Arlingtlon, Virginia 22203). Requests for
registration must be submitted on an
official application form (Form 3-200-
41) provided by the Service. and nmust
include the following information:

(i) The types of wildlife sought to be
covered by the registration, identified by
common and scientific name to the

laxonomic level of family. genus or
species:

(i} A description of the applicant’s
experience in maintaining and
propagating the types of wildlife sought
to be covered by the registration, and
when appropriate, in conducting
research directly related 1o maintaining
and propagating such wildlife:

{ii1) Photograph(s} or other evidence
clearly depicting the facilities where
such wildlife will be maintained: and

(iv} a copy of the applicant’s license
or registration. if any, under the animal
welfare regulations of the U.S.
Department of Agriculture {9 CFR part
2).

(3) Upon receiving a complete
application, the Director will decide
whether or not the registration will be
approved. In making this decision, the
Director will consider, in addition to the
general criterla in § 13.21(b) of this
subchapter, whether the expertise,
facilities or other resources available to
the applicant appear adequate to
enhance the propagation or survival of
the affected wildlife. Public education
activities may not be the sole basis to
Jjustify issuance of a registration or (o
ctherwise establish eligibility for the
exception granted in paragraph (g)(1) of
this section. Each person so registered
must maintain accurate written records
of activities conducted under the
registration, and allow reasonable access
e Service agents for inspection
purposes as set forth in 88 13.46 and
13.47. Each person registered must
submit to the Director an individual
written annual report of activities,
including all births, deaths and transfers
of any type.

{4) Any person subject to the
jurisdiction of the United States seeking
to export or conduct foreign commerce
in captive-bred endangered wildlife that
wiil not remain under the care of that
person must first obtain approval by
providing written evidence to satisfy the
Director that the proposed recipient of
the wildlife has expertise, facilities or
other resources adequate to enhance the
propagation or survival of such wildlife
and that the proposed recipient will use
such wildlife for purposes of enhancing
the propagation or survival of the
affected species.

{54(1) The Director will use the
following criteria to determine if
wildlife of any species having a natural
geographic distribution that includes
any part of the United States is eligible
for the provisions of this paragraph:

(A} Whether there is a low demand for
taking of the species from wild
populations. either because of the
success of captive breeding or because
of other reasons, and

(B} Whether the wiid populations of
the species are effectively protecied
from unauthorized taking as a result of
the inaccessibility of their habitat to
humans or as a result of the
effectiveness of law enforcement.

(i) The Director will follow the
procedures set forth in the Act and in
the regulations thereunder with respect
to petitions and notification of the
public and governors of affected States
when determining the eligibility of
species for purposes of this paragraph.

(iii} In accordance with the criteria in
paragraph {g) (534} of this section, the
Director has determined the following
species to be eligible for the provisions
of this paragraph:

Laysan duck (Anas Jaysanensis)

(8} Any person subject to the
jurisdiction of the United States seeking
to engage in any of the activities
authorized by paragraph (gi{1) of this
section may do so without first
registering with the Service with respect
to the bar-tailed pheasant (Syrmaticus
humiael, Elliot's pheasant (S eflioti},
Mikade pheasant 1S, mikado), brown
sared pheasant (Crossoptilon
mantchuricum), white eared pheasant
(C. crossoptilon, cheer pheasant
{Catreus wallichii}, Edward's pheasant
{Lophura edwardsi}, Swinhoe's
phessant {L. swinhoii}, Chinese monal
(Lophophorus Thuysii), and Palawan
peacock pheasant (Polyplectron
emphanum): parakeets of the species
Neophema pulchella and N. splendida:
the Laysan duck {Anas Jaysanensis): the
whire-winged wood duck {Cairina
scutulata); and the inter-subspecific
crossed or “generic’ tiger (Panthera
tigris) (i e., specimens not identified or
identifiable as members of the Bengal,
Sumatran, Sibertan or Indochinese
subspecies (Panthera tigris tgris, P.t.
sumatrae, P.t. altaica and P.t. corbett],
respectively) provided:

(1) The purpose of such activity is to
enhance the propagation or survival of
the affected exempted species;

(1) Such activity dees not involve
interstate or foreign commerce, in the
course of a commercial activity, with
respect to non-living wildlife:

{ili) Each specimen to be re-imported
is uniquely identified by a band. tattoo
or other means that was reported in
writing t6 an official of the Service at a
port of export prior to export of the
specimen from the United States:

{ivl No specimens of the taxa in this
paragraph (g (6} of this section that were
taken from the wild may be imported for
breeding purposes absent a definitive
showing that the need for new
bloodlnes can only be met by wild
specimens, that suitable foreign-bred,
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captive individuals are unavailable, and
that wild populations can sustain
limited taking. and an import permit is
issued under §17.22;

{v} Any permanent exports of such
specimens meet the requirements of
paragraph (g){4) of this section; and

{vi) Each person claiming the benefit
of the exception in paragraph {g}(1) of
this section must maintain accurate
written records of activitles, including
births, deaths and transfers of
specimens, and make those records
accessible to Service agents for
inspection at reasonable hours as set
forth in §5 13.46 and 13.47.

Dated: May 26, 1998,

Donald . Barry,
Assistarit Secretary for Fish and Wildlife and
Parks.

BILLING CODE 4310-55-p

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285
[1.0. 0904384]

Atlantic Tuna Fisheries; Atlantic
Bluefin Tuna; Closure

AGENCY: National Marine Fisheries
Service (NMFS), National Gceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: General category closure.

SuMMARY: NMFES has determined that
the 1998 Atiantic bluefin tuna (BFT)
General category subguota for the
September period will be attained by
September 8. 1998, Therefore, General
category fishery for September will be
closed effective 11:30 p.m. on
September 8, 1988, This action is being
taken to prevent overharvest of the
adjusted subquota of 201 metric tons
{mt} for the September period.

DATES: Effective 11:30 p.m. local time
on September 8. 1998, through
September 30, 1998,

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughtin, 301-713-2347, or
Pal Scida, 978-281--9260.
SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act {16 U.5.C. 871 et seq.)
governing the harvest of BFT by persons
and vessels subject to U.S. jurisdiction
are found at 50 CFR part 285, Section
285.22 subdivides the U.S, quota
recornmended by the International
Commission for the Conservation of

Aglantic Tunas among the various
domestic fishing categories,

General Category Closure

NMFS is required, under
§285.20(b){1), to monitor the catch and
landing statistics and, on the basis of
these statistics, (o project a date when
the catch of BFT will equal the quota
and publish a Federal Register
announcement to close the applicable
fishery.

Implementing regulations for the
Atlantic tuna fisheries at 50 CFR 285.22
provide for a subquota of 194 mt of large
medium and giant BFT to be harvested
from the regulatory area by vessels
permitted in the General category
during the period beginning September
{ and ending September 30. Due to an
underharvest of 7 mt in the June-August
period subquota. the September period
subguota was adjusted to 201 me. Based
on reported caich and effort, NMFS
projects that this revised subquota wil
be reached by September 8, 1998,
Therefore, fishing for, retaining,
possessing, or landing large medium or
giant BFT by vessels in the General
category must cease at 11:30 p.m. local
time September 8, 1998. The General
category will reopen October 1, 1998,
with a guota of 85 mt for the October-
December period. If necessary, the
October-December subquota will be
adjusted based on actual landings from
September. While the General category
is open, General category permit hotders
are restricted from all BFT fishing,
including tag-and-release fishing. on
restricted-fishing days. However, for the
remainder of September, previously
designated restricted-fishing days are
waived; therefore. General category
permit holders may tag and release BFT
while the General category is closed
prior to the October 1 opening, subject
to the requirements of the tag and
release program at 50 CFR 285.27.

The intent of this closure is to prevent
overharvest of the September period
subquota established for the General
category.

Classification

This action is taken under 50 CFR
285.20(b) and 50 CFR 285.2Z and is
exempt from review under E.O. 12866,

Authority: 16 U.5.C. 971 of seq.

Dated: September 4, 1898,

Richard W. Surdi,

Acting Director. Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 48-24405 Filed 9-8-98; 2:00 pm]
SILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

Nationa!l Oceanic and Atmospheric
Administration

50 CFR Part 679

{Docket No. 980003229-8220-01; 1.D.
051898A]

RIN 0648-AK73

Fisheries of the Exclusive Economic
Zone Off Alaska; Stand Down
Requirements for Trawl Catcher
Vessels Transiting Between the Bering
Sea and the Guif of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA).
Commerce.

ACTION: Final rule.

SUMMARY: NMFES issues regulations to
implement a stand down requirement
for trawl caicher vessels transiting
between the Bering Sea and Aleutian
[slands Management Area (BSAD and
Gulf of Alaska {COA). This action is
necessary 1o prevent unexpected shifts
of fishing effort between BSAl and GOA
fisheries that can lead to overharvests of
total allowable catch (TAC) in the
Waestern and Central (W/C) Regulatory
Areas of the GOA, This action is
intended to further the goals and
ohjectives of the Fishery Management
Plan for Groundfish of the Gulf of
Alaska and the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMPs).

DATES: Effective September 8. 1998,
ADDRESSES: Copies of the
Environmantal Assessment/Regulatory
Impact Review/Final Regulatory
Flexibility Analysis (EA/RIR/FRFA}
prepared for this action are available
from the Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802, Attn:
fori {. Gravel, or by calling the Alaska
Region, NMFS, at 907-586-7228.

FOR FURTHER INFORMATION CONTACT: Kent
Lind, 907-586-7228 or
kent.lind®@noaa.gov.

SUPPLEMENTARY INFORMATICN: The
groundfish fisheries off Alaska are
managed by NMFS under the FMPs. The
FMPs were prepared by the North
Pacific Fishery Management Council
{Council} under the Magnuson-Stevens
Fishery Conservation and Management
Act. Federal regulations governing the
groundfish {isheries appear at 50 CFR
parts 600 and 679.

Background and Need for Action

In recent years, management of the
inshore polleck and Pacific cod fisheries



