
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

FELD ENTERTAINMENT, INC. 

Plaintiff, 

v. Case No. 07-1532 (EGS/JMF) 

ANIMAL WELFARE INSTITUTE, et al. : 

Defendants. 

PLAINTIFF FELD ENTERTAINMENT, INC.'S MEMORANDUM OF 
POINTS AND AUTHORITIES IN SUPPORT OF ENTRY OF A PROTECTIVE ORDER 
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f.B.Q.Cf:&Ql~~s 

THE O.ERK: dvil Action 03-2006, .American society 

for the Prevention of cruelty to Aninals, et al. versus 

Ringling Brothers and Bamun & Bailey drcus, et al. 

\\Ollld counsel please identify yourselves for the 

record. 

M5. f'IEYER: Katherine tleyer for the p 1 ai nti ffs. And 

with roo is Kim ockene, Your t-bnOr. 

~. GJLI..ND: Eugene GJ 11 and for the defendant. With 

me is Josh v.olson. 

1HE auu: You have not been ab 1 e to resolve this 

eli scovery dispute yourselves. 

Let roo invite the pri ncipa 1 attorneys to the 

mi cropl-ale. 

Have you spent any time conferring about this dispute 

just to see if you can resolve it yourselves? 

MS. ~: r-.t>, Your 1-kn>r. r«>t unti 1 we fi 1 ed the 

rroti on to carpe 1 . There YoaS a rreet and confer effort prior to 

that tiroo. And sane disputes, re 1 ati ve ly minor matters, were 

resolved. But the bulk of the infonration that is the subject 

of the roti on to C<Jll>e 1 v.e remain, continue to remain -- have 

diarretrically opposed views of ~t is required here. 

f/R. QJLL.AN): I think that's accurate. "There was a 

good dea 1 of discussion before the filing of the rooti on to 

carpel. 

2 
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privacy interests involved here of these animals -­

MS. rJEYER: rf:>, Your t-klror. 

ll1E ca.RT: -- that have been referenced by sane 

court s0'11e't\here? 

MS. MEYER: rf:>, Your t-tJnor, the e 1 ephants cb'l' t have 

any personal privacy that I'm avare of. 

THE cnRT: I kooN you don't do this type of 

litigation --

MS. r.EYER: sare of my c 1 i ents nri ght disagree with 

that statement. 

THE ca.RT: -- rut if this were litigation regarding, 

say, wrongful death and we' re ta 1 king about the medica 1 records 

of a plaintiff or medical records of a decedent --

MS. I'I£YER: Irrlivi dua 1 s. 

lHE CIX.RT: -- you VI()Uld agree that a protective 

order lr\OUld be appropriate? 

M5. I\IEYER: sure, probably, yes. 

They haven't asserted privacy on behalf of the 

animals. 

lHE Ol.JRT: I'm trying to fi9Jre out Yllat the basis 

is. 

MS. ~= lhey've rmde three argLITBTts. 

01e is we're going to misuse it in the REdia, V\hich 

I've already addressed. 

1\\o is it's ccmnercially sensitive because they might 

24 
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want to rely on it fur sane study. 

1HE c:rurr: BUt your argurmt was that you were ~ing 

to use these cJc:x:urents in the rredia, not misuse them, but just 

use then. 

MS. JV£YER: \\hat's wrong with that? That's \"that the 

public proceeding is all about. l'hat's our First AA1endnent 

right. ~; n, they go a 11 over the country ta 1 king about v.hat 

they do and haN \\OI'lderfu 1 thei r care is, et cetera. lfttlat' s 

wrong with my c 1 i ent saying, we 11 , maybe, but look at this 

ck:x:tm!nt, it says this ani na l had all kinds of v.ounds, drav 

\\ha.tever conclusions you want to. 

1HE COJRT: well, you just hit on a point, thougl, 

draw vJlatever cone l usions. Is that fair to the defendant, 

though? suppose the v.ounds were caused as a result of 

non-neg 1 i gent acts on the part of the defendant. Is that 

rea 11 y fair to have that i nfomation out in the rredi a with the 

adroni ti on go ahead and draw Wla.tever cone 1 usions you v..ant? Is 

that really fair? 

MS. fvEYER: we haven't even released any of this 

i nfonration. 

THE a:uu: I'm just asking questions. 

MS. MEYER: I think it's perfectly fair, Your HOnor, 

because they can say, we 11 , no, that's not true. 

1HE COJRT: wait a minute. Then you're litigating in 

a pub 1 i c forun, though. 

25 
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1'15. MEYER: NO. 

11-IE a:uu: You're here before me because you've 

alleged that they're not CCJllllying with the Endangered Species 

Act. 

1'15. ~= Right. 

THE a:uu: "These are a 1 legations that I take 

seriously, as I cb allegations in all these cases. And at SCJtE 

rx>i nt the court is ~; ng to resolve your carp 1 ai nt against, but 

it shouldn't shift to the r:Wlic fon.m, should it, at this 

rx>int? 

I think I disagree with you 'lof1en you say, sure, we 

nay use then as our First Mlendnent rigtt and the public can 

draw \\hatever conclusions they want to. well, it's not up to 

the public to cb that. It's nat up to the public to look at 

sare photos of an injured elephant and say, you knoN, darm 

Ringling Brothers I look wt they Ire chi ng to that e 1 ephant. 

Is that appropriate for the public to cb it at this parti ru 1 ar 

juncture absent a finding of ma 1 feasance or misfeasance on the 

part of the defendants? I think that gets to the heart of the 

issue right before the court. 

fJS. ~: well, again, Your HOoor --

"THE m.m-: '~.fly isn't that an accurately --

W'ly isn't that a CCJllll ete 1 y accurate statenent of 

wt this focus shou 1 d be on as opposed to the pub 1 i c' s focus 

at this tirre? I ct>n't want this to tum into litigation in the 

26 
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public arena. 

MS. IVEYER: Your Honor, I was sirrply saying if any of 

this infomation did make iLS way into the public forun, I 

ron't think --

THE caRT: You essentially told rre it's 9Jing to 

rrake its way into the public forun. 

MS. IVEYER: I don't kno.v \"A1y they've saying that. we 

haven't been using any of this infonnation. 

THE a:urr: Basically you said, well, that's our 

Fi rst M1endnent right and the pub lie can 1 et the chips fa 11 

'~there they may. 

All I'm saying is should I allaN that happen at this 

junction as opposed to the juncture ~re I all~ this 

infomation to care in under a protective order and then I 

resolve the rrerits of this case and then I let the chips fall 

'~there they may as a matter of laN and then the pub 1 i c can dra.v 

\\hatever perceptions they can and say the judge was wrong, the 

judge was right, this was outrageous, but not rnv. I cb1' t 

want this to tum into a media ci reus -- no pun. 

Look, it's in this court rnv. Let me resolve the 

issues. I think you' re going to get a lot of this i nfonnati on. 

In fact, I knew you're going to get a lot of this i nfomation, 

but query YA1ether it should be protected at least at this tirre 

unti 1 a detenni nation of fault by this court. I haven't made a 

fault detemri nation at a 11 . It may be another year or t\\0 or 

27 
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1 longer before I ck> that. I may never nake a fault 

2 determination. 

3 1115. II£YER: well, rreCllllvhile ~ have Ringling Brothers 

4 going around spending an enonrous anoont of rroney telling the 

5 public \\hat YtOnderful care they give their elephants and that 

6 our c 1 i ents are lying. That's \\hat they're saying. 1.\tlat is 

7 our response to that going to be? 

8 lHE cruu: 1he doa.ments VOJld shaN \\hat, and your 

9 edi tori a 1 \'OJ ld shaN vJ1at, haN Ring 1 i ng Brothers has mistreated 

10 

11. 

12 

13 

14 

15 

elephants o lhat IS vmat IS going to happen o That IS ~t they're 

concerned about. 

MS. MEYER: Your HonOr, that's my other problen with 

this. There's an assl.ITption ~' re going to sanehotJ take a 11 

this i nfornati on vklen we get it and saref1o..l misuse it in the 

media. we haven't used any of --

16 lHE m.RT: You keep saying misuse. 

17 MS. I'IEYER: or use it, \\hatever you want to ca 11 it. 

18 Your l-klner, the i nfomation I just passed up to you, 

19 we haven • t issued press re 1 eases on that. lhere • s no -- ~ 

20 VOJld we? Again, ~t ches it say? 

21 I rrEan, I don • t think this case srou l d be 1 i ti gated 

22 in secret. I cbl't think there's any basis for Ringling 

23 Brothers to control the debate stwld sarething make its way 

24 into the public forun and sareone want to draw a conclusion 

25 fran it. I'm not telling then vklat conclusion to draw. If 

28 
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1 they want to, they do. That's \'\hat happens. 

2 I cbn • t see anything nefarious or wrong about that. 

3 lhey' re free to respond to it. Right I10N they are out there on 

4 a daily basis making a 11 kinds of statatmts about the 

5 \\OI'lderful care that they give their elephants, that they're 

6 conserving them for the future and that our clients are lying, 

7 Mr. Rider is lying about \\hat he is saying about these 

8 e 1 ephants being beaten a 11 the time, chained a 11 the time, that 

9 we're lying about the babies being forcibly reroved fran their 

10 

ll 

12 

13 

14 

15 

m::>thers, that we are W1acky aninal rights activists, we c.anrot 

be trusted. ~ of that is true. And they • re contro 11 i ng the 

entire debate. 

f'bV, if they • re !;Ping to get to contro 1 the enti re 

debate, then perhaps we should get a gag order against them for 

making those kind of staterents and then we '11 be on ecJJa 1 

16 footing. BUt I cbl 't think that they should be ab 1 e to use 

V that fact that one of these OOcunent:s might rrake its way into 

18 the public sarB\here along the line and sarebody nrig.t draw an 

19 inference fran it as a basis for getting a protective order. 

20 1HE auu: I agree with you. There • s no reason vily 

21 your organization ought be ma 1 igned. Especi a 11 y if they 

22 control the media, they can get on the Katie couric sl'nv and 

23 bad rrouth your organization and call you W"tatever they're 

24 ca 11 i ng you, I agree with you. 

25 MS. JVEYER: lhat' s right. And W'lat we have on the 
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other side, Your 1-bnor, we have Tan Rider, a plaintiff in this 

case; he 1 s going around the country in his OM1 van, he gets 

grant rroney fran sare of the c 1 i ents and sore other 

organizations to speak out and say 'Ahat really happened \\hen he 

¥.Orked there. That 1 s \\hat we have on their side. 

And they want to rrake sure that none of the 

information that nright actually shed sane light on Yttlat's going 

on, I 1m not saying it necessarily does, but it nri ght, I c:bt 1 t 

knoN, not be ever disclosed to the public. we have to litigate 

this case in secret so that they can control the debate. 

And, again, Your 1-bnor, the presl.IJ'4)tion is open 

proceedings. "They have to cane forward with ~ cause to get 

a protective order. "They sinply haven't met their sinNing. 

1he nt.ni:ler one argunent is that we 1 re going to, they 

say, misuse the i nfomation in the public. No stnvi ng on that 

score. 

NtntJer D\0, they say the infomation relate, all of 

the medica 1 records, a 11 of the detailed medica 1 records, 

re 1 ate to scientific research papers that they 1 re ¥.Orki ng on 

right 11011. we say, v..e l 1 , v..e doubt that a 11 of the medica 1 

records cb, if you could stnv us parti cu 1 ar records of 

particular studies v..e nright be able to willing to agree to a 

protective order. 

And their third argurent that they carne up with rrnst 

be 1 atedl y, I think it was in their rep 1 y brief on the rrotion 

30 
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NON, I'm open to sareone fi 1 i ng sanethi ng, either 

under sea 1 or on the pub 1 i c record, in an effort to persuade rre 

that there's a need or a basis for a protective order in that 

regard. And I' 11 just 1 eave it at that. It nay \\e 11 be that a 

basis will exist for the entry of such a protective order. And 

it cbesn 't sound 1 ike p 1 ainti ffs seriously disagree with that 

if an appropriate shcwi ng can be made. 

But with respect to veterinarian records and rredi ca 1 

records, I want them a 11 produced and I want them produced I'10N. 

~. QJLLAN>: Your Honor, on the question of the 

protective order, Ms. Meyer said --

lHE <n.JIU: lhe na:tical records and veterinarian 

records? 

~. <ll..L.MD: Yes. Focused on that. 

Ms • Jllleyer said again and again that there' s no basis 

here to fear that the p 1 ai nti ffs are ~i ng to misuse these. 

Just last week, Your Honor, a san Francisco television station, 

p 1 ai nti ff Tan Rider appeared on that. Tan Rider appeared on 

that station and provided a reporter on that station with 

copies of tapes that \\ere pnxfuced in this 1 i ti gati on. 

In parti cu 1 ar, there was a tape sho.vi ng the birth of 

a baby e 1 ephant. And Mr. Rider and other persons affi 1 i ated 

with the p 1 ai nti ffs made a caTI1'Bltary on that, very one-sided 

in our point of view, shewing the elephant chained \\hile she 

was having a baby in order to protect the baby e 1 ephant and 

37 
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those around her. But they characterized the situation as one 

of abuse. 

lhere was no opportunity on our part to have sanebody 

respond. And it's a perfect illustration of exactly the kind 

of thing we fear, the use of information here to attack 

Ringling Brothers, vdlich is quite unfair. And cases are not to 

be tried in the media. 

In addition, the reporter for that san Franci sea 

station was given a copy of Mr. \\Olson's correspondence to 

counsel for p 1 ai nti ffs discussing the i nfonnati on and tapes 

being turned over. so the ~i nt of the matter is that there • s 

a very real need for sane protection here. 

lHE cruRT: Is there any case ~re directly on 

~; nt that dea 1 s with this precise issue \\here a public 

interest group has attacked the mamer in ¥.hi ch an organization 

either houses or cares for or raises animals and information is 

produced and then it ends up in the public arena? I'm not 

at~are of any case directly on ~i nt. 

1\rR. QJll.AfiD: I'm not aware of a case that is that 

speci fica 11 y on ~i nt. BUt there are plenty of cases that 

enter protective orders, vdlich, if you'll recall, extend also 

to rm.tters of etbarrassrrert, as well as ccmrercial and 

proprietary i nfonnati on on the vi eN that i nfonnation that • s 

produced in discovery should not be used to try sanebody out of 

court or to attack them out of court. 
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we're not going around -- our clients are not going 

around attacking parti cu 1 ar p 1 ai nti ffs here. rur c 1 i ents are 

going around defending the care that they give the animals, but 

they're not using discovery i nfonnati on. 

11£ Ol..RT: counsel didn't make that up. Have there 

been characteristics of \\hacky anina 1 rights organizations 

alluded to this organization? 

t-'R. GJLl.MD: I'm not cr-vare of any attack on these 

p lai nti ffs on the part of the defendants in this case. I'm 

sirtl>lY unaware of that. 

But, Your 1-t>n0r --

ntE CDJRT: 1-bY could you be enbarrassed by your CMt1 

files, by your OM1 records? Let the public see then. W'lat are 

you concerned about? 

l'vR. GJLLANJ: we• re not erbarrassed by them. We're 

enbarrassed by the misuse and out of context treatment of them. 

If you take --

And we sutmitted affi clavi ts in support of the 

protective order. 

ntE ax.RT: SUppose the information is produced. 

we 11 , it wi 11 be produced. But suppose the i nfornati on is then 

used by plaintiffs with an adronition to plaintiffs that if 

they use this infornation in the public arena, they state only 

that this infornation was produced pursuant to a request by 

plaintiffs, period, without any editorial? 
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protective order, and then puts the burden on my clients to 

cane forward and ask you with respect to partirular 

i nfonnati on, please let that be lifted fran the protective 

order. 

lhat 1 s not the way it 1 s supposed to \\Ork, Your Honor, 

under the rules. lhe burden is on then, the burden is on them 

to stnv that sanethi ng, that there's good cause to have 

sanethi ng subject to a protective order. Otherwise, the 

presl.ITpti on is that these proceedings shou 1 d be open to the 

public. 

t-OV, I've got to address \\hat Mr. QJ 11 and had to say 

about the <hanne l 2 report in san Francisco. It's true, that 

was a videotape that they re 1 eased to us, never claimed it was 

confidential, never clairraf it was privileged, our clients have 

it. And Mr. Rider, as I explained, he 91E!S around the country, 

he tries to talk to reporters, tell then \\hat's really ~ing on 

behind the scenes, because it is an issue of great public 

debate. l'he only reason they're a 11~ to have these animals 

that's an endangered species, Your Honor, is because our 

federal govemrent allONS than to have them because they claim 

they' re conserving than. 

And one of the reporters say, ¥oe 11 , do you have 

anything? You say they chain their elephants a 11 the time, 

Ringling Brothers say they cbn't chain their elephants all the 

time. [X) you have any anything that ~ ld shaN they chain 
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their e 1 ephants? Yeah, we have this videotape that shoNs a 

nine year old elephant chained on three legs giving birth to a 

baby. Here it is. They gave it to us in discovery, just as 

you suggested. 

The correspondence that Mr. GJllancl referred to, they 

even gave the reporter the correspondence fran Mr. \MJ 1 son. Do 

you klnv vA1y we gave him that correspondence? Because the 

editor ca 11 ed us up on the phone and said \\here did you get 

9 this, hoN did you get this? we said they gave it to us in 

10 eli scovery, here's the 1 etter, here's the 1 etter fran their 

11 1~er. That's 'Ahy we gave it to them. 

12 so we just said we got it in discovery, they gave it 

13 to us, it's thei r videotape. "That's exactly Vvhat we eli d. 

14 That's a 11 we did. There's nothing nefarious about that. And 

15 they don't want that kind of infornation to be made JX,~blic, 

16 Your Honor. 

17 I've g:>t to say one other thing, Your Honor, again, 

18 about then controlling the debate. They g:> around the country, 

19 they issue, here's an exanple, colored brochures handed out. 

20 This one we got in Apri 1 of this year, babies, babies, babies 

21 and nnre on the way. A 11 about thei r ~rfu 1 conservation 

22 program. lhey're breeding rrore elephants for use in the circus 

23 and they say they're conserving them. 

24 This is vilat they're handing out to the public, Your 

25 1-tJnQr. f'b'V, they dicil't bother to tell the public that three 
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