
UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF VIRGINIA

(Norfolk Division)

FELD ENTERTAINMENT, INC., :
:

Plaintiff :
:

v. : CASE NO. 2:2008mc00004
:

PEOPLE FOR THE ETHICAL TREATMENT :
OF ANIMALS, :

:
Defendant. :

DEFENDANT PEOPLE FOR THE ETHICAL TREATMENT OF ANIMALS’
BRIEF IN OPPOSITION TO PLAINTIFF’S MOTION TO COMPEL

COMES NOW defendant, People for the Ethical Treatment of Animals (“PeTA”), by

counsel, in opposition to plaintiff Feld Entertainment, Inc.’s (“FEI”) Motion to Compel

Documents Subpoenaed from PeTA.

The subpoena is over broad and should be quashed.  In the Motion to Compel, FEI

admits, at page 5, that it requested:

 “(1) videotapes and photographs of anything owned by FEI,
including its elephants, and of any former FEI employees; (2)
documents relating to former FEI employees, including Mr. Rider,
who are parties or witnesses in the Litigation;  (3) documents
concerning plaintiffs and their counsel’s request for funding
relating to the Litigation or witnesses in it;  and (4) documents
provided to plaintiffs in the Litigation.”  (Emphasis added.)

On its face, the foregoing is far beyond the scope of what the trial court has allowed, and

is a knowing and wilful breach of the trial court’s orders.  The subpoena, although issued in the

Eastern District of Virginia could only be signed by Mr. Gasper based on the pendency of the

D.C. action by which he is bound.  See Rule 45, Federal Rules of Civil Procedure.  The D.C.
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litigation has been narrowed to the “taking” of certain elephants.  Pictures of lions or zebras, or

videos of tigers, or pictures of “any” former employee, including clowns, would not be remotely

relevant.  Requests for documents relating to former employees, who are parties or witnesses,

goes directly to PeTA’s trade secrets and efforts of PeTA relative to circuses, and is totally

unrelated to the subject matter of this pending case.  For instance, PeTA has extensive efforts to

seek legislation restricting the use of exotic animals and has had some of the same witnesses

involved in this case be involved in its legislative efforts, where these persons have testified and

had expenses related thereto (room, meals, travel) paid.  The trial court has ruled such matters

not discoverable.  Other than possibly actual testimony directly related to the elephants involved

in this matter, everything else would be totally irrelevant.  The subpoena was issued to use

process in the D.C. case to investigate what PeTA is doing and is a direct abuse of that Court’s

jurisdiction.  

Indeed, in addition to the generalities in the quote above, the subpoena itself is otherwise

over broad and irrelevant to the underlying case.  Paragraphs 1, 2 and 3 relate to witnesses

Archelle Hundley, Robert Tom, Jr., and Margaret Tom.  Each paragraph is fairly identical in

what they request.

Paragraph 1 of the subpoena includes all communications with or about Hundley,

whether or not related to this litigation, and for a period of more than a decade.  It requests

documents regarding elephants in all circuses and is not limited to the Blue Unit or even just to

Ringling Bros.  It requires material about any current or former employee, etc. of defendant. 

Other items are requested, and can be reviewed by the Court.
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Paragraph 4 includes all communications with or about any other current or former

employee, etc. of defendant and all documents reflecting any such person’s statements or

allegations about, among other things, the defendant or any other current or former employee of

defendant.  Subsection (c) requests documents related to anything of value, whether monetary or

in kind, to any prior employee, etc. of defendant.  The rest of the paragraph is equally broad and

reviewable by the Court.

Paragraph 5 also refers to any former employee, consultant, etc.

Paragraph 6 goes to pictures, videos, recordings concerning any animal of defendant or

anything owned by defendant or concerning anyone who has ever worked for defendant.

Paragraph 7 refers to any communications with plaintiffs’ counsel in this case, who FEI

repeatedly admits has represented PeTA for over a dozen years.

With respect to the request in the Motion to Compel for documents concerning Frank

Hagan, that is equally not within permissible discovery.  Mr. Hagan is not one of the enumerated

witnesses in the subpoena from FEI, and when Mr. Hirschkop fully discussed the subpoena in

September, 2007 with Mr. Gasper, Mr. Hagan was not mentioned by Mr. Gasper (FEI’s

counsel).  It was not until December 5, 2007 (two and one-half months after issuance of the

subpoena) that Mr. Gasper first raised the previously-produced redacted documents concerning

Mr. Hagan.  The Court should be aware that PeTA received a Hagan-related subpoena in the

D.C. case three years ago from Covington & Burling, FEI’s prior counsel.  Production under that

subpoena was amicably resolved, and redacted production of documents was made with the

agreement of FEI’s then-counsel.  The redacted material has nothing to do with this case and are

not useable in this case as Mr. Hagan is deceased.  Regardless, those documents no longer exist. 
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PeTA had offered nonetheless to FEI counsel a printout of payments made to Mr. Hagan from

computer sources, but Mr. Gasper has refused to accept that.

The FEI Motion to Compel can be broken down into several specific categories:  (1)

documents concerning financial support to Tom Rider, a party to the D.C. litigation;  (2)

payments to Frank Hagan;  (3) documents relating to several witnesses, including Archelle

Hundley, Robert Tom, and Margaret Tom; and  (4) any videotapes and/or photographs PeTA has

of anything owned by FEI and any documents relating to any current or former FEI employee,

who are parties or witnesses in the litigation, etc. (see Motion, p. 5).

The United States District Court for the District of Columbia (The Honorable Emmet G.

Sullivan and The Honorable Magistrate Judge John M. Facciola) has already ruled on similar

requests relating to payments regarding Tom Rider and other prior circus employees with regard

to subpoenas issued to both Wildlife Advocacy Project (“WAP”) and the Humane Society of the

United States (“HSUS”).1  Some latitude was apparently given with regard to discovery from

those organizations, because FEI assiduously argued that WAP is an alter-ego of the plaintiff’s

counsel in the D.C. litigation and was allegedly used to “funnel” money to a party, Tom Rider. 

It was also argued by FEI that HSUS was really a party to the litigation, because The Fund for

Animals (a plaintiff in the D.C. litigation) had merged or somehow affiliated itself with HSUS. 

None of that has anything to do with PeTA, which is not a party to the litigation..

Case 2:08-mc-00004-JBF-FBS   Document 5   Filed 02/13/08   Page 4 of 12 PageID# 143



-5-

With regard to support or payments to Tom Rider, PeTA has, in fact, produced

documents showing payments on behalf of Mr. Rider for a couple of legislative matters where he

testified before legislative bodies about legislation concerning use of exotic animals.  PeTA did

not even have to produce those documents under the subpoena, although it did, because both

Judge Sullivan, in his ruling in August 2007, and Judge Facciola, in his ruling in December

2007, made plain that matters like these concerning legislative efforts were not subject to

discovery.  PeTA has never supported Mr. Rider, nor provided funds for him in this litigation.  In

Judge Sullivan’s ruling of August 23, 2007, he made plain that Rider had to produce records

concerning his “income and payments” from other animal advocacy groups, although he could

redact the name of the groups.  The Court made plain that Mr. Rider need not produce

documents relating to legislative strategies, and only ordered to produce communications which

were non-privileged regarding the subject matter of the lawsuit between Rider and people

directly related to the lawsuit, including WAP.  The Court specifically found that the source of

any funding for Rider with regard to Rider’s public education or litigation efforts were irrelevant

if it was not from one of the parties to the lawsuit.  Judge Facciola repeated those findings in his

December 7, 2007 Order.  

Accordingly, PeTA has fully responded to subpoena requests about Mr. Rider, and has

exceeded in its production, what the D.C. Court ordered produced from others.  Judge Facciola

was actually addressing a subpoena to HSUS.  As pointed out above, FEI would have this Court

believe that HSUS is a third party and PeTA should be treated in the same manner as HSUS, but

the matter was apparently argued very differently before the United States District Court for the

District of Columbia that HSUS was, in effect, a party.  The D.C. Court apparently gave some
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cognizance in ruling on that to HSUS’s relationship to the Fund for Animals.  PeTA has no such

relationship.

With regard to the requests for documents concerning Hundley, Mr. Tom, and Mrs. Tom,

PeTA again has already produced material showing payments on their behalf or to them.  PeTA,

again, was overly responsive in producing these materials.  Judge Facciola indicates in his

December 7, 2007 ruling that documents with respect to any other current or former employee

would not be relevant.  He further ruled, with regard to the HSUS subpoena, that HSUS is not a

party to this litigation and its statements about any other persons would be irrelevant.  The Court

merely ordered that, with respect to ex-employees of Ringling, that HSUS merely had to produce

documents that were created by parties to the litigation in which the party discusses the

litigation, although that would not include any attorney-client or work product privileged

documents.  PeTA has produced material that met that definition.  FEI seeks any internal

document that PeTA has for a period of over a decade about any former employees of FEI and/or

Ringling Bros. (particularly naming Hundley and the Toms), including documents about them or

PeTA’s opinion of them, etc., all of which have been clearly ruled irrelevant by Judge Facciola. 

This is consistent with the ruling by Judge Sullivan in August 2007 on the subpoena issued to

WAP, which the Court found to be over broad and over burdensome and totally irrelevant to the

“taking claim in this lawsuit, the credibility of Tom Rider, or any claimed defenses.” 

FEI also seeks documents from PeTA about a $2,000 grant it made to WAP.  Judge

Sullivan, in his August 2007 Order, p. 8, ordered WAP to produce payments or donations with

regard to its defenses of Tom Rider in connection with the litigation or his public education

efforts related to the circus’s treatment of elephants, etc.  Apparently WAP already produced
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documents showing PeTA had given a $2,000 donation to WAP some years ago.  However,

Judge Sullivan went on to rule that “any further information about individual or organizational

donors would be irrelevant and would tread on core First Amendment rights.”  PeTA has

confirmed to FEI that it made the $2,000 grant, and has made no other grants, to WAP in

response to the subpoena, and PeTA has no documents showing that the grant was for Tom

Rider.

With regard to the current and prior employees in the request for any communications

about any employee, Judge Sullivan addressed that type of request in his August 2007 Order, p.

8, specifically relating to FEI’s request for all communication between plaintiffs, etc. and any

other animal rights groups.  The Court found this request to be over broad and irrelevant.

What is basically left in FEI’s Motion is the general request for any videos and/or photos

which PeTA has of anything or any person that has any relationship to FEI and/or Ringling Bros.

and Barnum & Bailey circus.  Counsel understands there may be hundreds or more hours of

videotapes of circus walks.  As these walks are conducted in the public eye, the videos merely

show countless hours of elephants being paraded to and from a train.  They do not show daily

abuse as it is not the norm when the elephants are in the public eye.  However, there is audio of

PeTA employees, and the real reason FEI wants the videos is to listen to the PeTA employees

and volunteers who made the videos.  Counsel could not responsibly produce such tapes without

first viewing and listening to them, which would likely take several weeks of doing nothing else. 
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Nonetheless, it is not conceivable that the trial court would admit those videotapes or even find

them relevant.2  

In essence, FEI argues that hundreds of hours of videotape of the elephants walking

along a street without being abused during that time, would somehow prove their case.  It is no

different than if the lawyers for Rodney King in Los Angeles had moved to compel every

videotape in every police car in Los Angeles for a period of 12 years to show that all those other

police had not beaten Rodney King.  The request could not remotely lead to the production of

relevant information.  It is inconceivable that the D.C. Court will let FEI play hundreds of hours

of tape of one elephant walk after another,  particularly in light of the fact that the D.C. litigation

has been narrowed to certain elephants, and not the whole panoply of elephants or other animals

owned and/or abused by FEI. 

FEI has also requested any material that has been supplied to plaintiffs in this case. 

PeTA has responded to that request, although that is protected and PeTA need not have

responded.  The counsel who represents plaintiffs in the D.C. litigation has also represented

PeTA in other matters for many years, and has had a close working relationship with PeTA’s

undersigned counsel on a number of matters.  Nonetheless, and without waiving any privilege,

PeTA has disclosed to FEI’s counsel that the only videotapes that it knows of that it has supplied

to plaintiffs’ counsel are those which are on a list that plaintiffs’ counsel has supplied.   PeTA

cannot ascertain at this time that, in fact, it gave all those videos to plaintiffs’ counsel, as some

are in the public domain and plaintiffs’ counsel may have gotten public domain videos.  But,
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PeTA knows of no other videos, after extensive search, that have been supplied to plaintiffs’

counsel.  

As pointed out above, PeTA has voluntarily produced documents under the subpoena.  It

could have sat back, given the outrageous overbreadth of the subpoena, and not done any search

or production until the court ruled on narrowing the subpoena.  Under the federal rules, filing an

objection stays a subpoena and PeTA had no legal duty to do anything beyond that. 

Nevertheless, PeTA voluntarily produced a number of documents on December 14 and

December 17, 2007.  These productions exceeded the D.C. Court’s rulings on issues related to

subpoenas in August and December, 2007.  PeTA has supplied documents showing all financial

expenditures for the enumerated witnesses in the subpoenas.  It has searched and confirmed the

one grant, and that there were no other grants, to WAP.  It has specifically disclosed to FEI

counsel the relationship of each of the seven people named in the subpoena to PeTA.  PeTA has

had a dozen people collectively spend over 150 hours for material responsive to the subpoena. 

Beyond that, the subpoena is so grossly over broad it should be quashed. 

PeTA also points out to the Court that this whole matter is a violation of the D.C. Court’s

discovery cutoff.  All discovery was to be completed by January 30, 2008.  While FEI suggests

that it is PeTA’s dilatory efforts that cause the delay, that is not correct.  PeTA accepted the

subpoena on September 21, 2007.  PeTA’s counsel called FEI’s counsel within a week, and

wrote to him a few days alter.  PeTA filed objections to the subpoena on October 10, 2007.  FEI

counsel then waited five weeks to reply after the close of business on November 15, 2007, just a

few business days before the Thanksgiving holiday.  PeTA’s counsel wrote to FEI’s counsel on

November 20, 2007 and had a lengthy discussion with FEI’s counsel on December 5, 2007.  On
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December 14 and December 17, 2007, PeTA produced documents responsive to the subpoena in

light of the trial court’s rulings prior discovery rulings.  In the December 5, 2007 telephone call,

PeTA’s counsel, Mr. Hirschkop, personally informed Mr. Gasper of all functions that these

seven alleged witnesses had to do with PeTA.  PeTA made plain in December it would not

produce videotapes of every aspect of this or all circuses.  PeTA confirmed a $2,000 grant to

WAP for which FEI already had documentary proof and that there were no other grants given to

or requested by WAP.  PeTA also disclosed the longstanding representation by PeTA, in other

matters, by the Meyer Glitzenstein firm.  Nonetheless, FEI, which last wrote to PeTA on

December 18, 2007, waited six weeks, until January 28, 2008 – two days before discovery was

ordered to be completed in this case – to file its Motion to Compel through a special action in

Norfolk.

CONCLUSION

In conclusion, based on the foregoing, the Plaintiff’s Motion to Compel should be denied.

Respectfully submitted,

By                     /s/                          
J. Bryan Plumlee, Esq.
Virginia State Bar No. 44444
Dorinda S. Parkola, Esq.
Virginia State Bar No. 65808
Counsel for Defendant PeTA 
HUFF, POOLE & MAHONEY, P.C.
4705 Columbus Street
Virginia Beach, Virginia 23462
Phone: (757) 499-1841
Fax:      (757) 552-6016
bplumlee@hpmlaw.com
dparkola@hpmlaw.com
PHILIP J. HIRSCHKOP
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Virginia State Bar No. 04929
HIRSCHKOP & ASSOCIATES, P.C.
908 King Street, Suite 200
Alexandria, Virginia    22314
Phone:   (703) 836-6595
Fax:       (703) 548-3181
hirschkoplaw@aol.com 
Counsel for Defendant PeTA

CERTIFICATE OF SERVICE

I hereby certify that on the 13th day of February, 2008, I will electronically file the
foregoing with the Clerk of Court using the CM/ECF system, which will then send a notification
of such filing to the following:

Christopher A. Abel, Esq.
Dawn L. Serafine, Esq.
TROUTMAN SANDERS, LLP
150 West Main Street
Norfolk, Virginia  23510
e-mail:  chris.abel@troutmansanders.com

dawn.serafine@troutmansanders.com
Counsel for Plaintiff Feld Entertainment, Inc.

And I hereby certify that I will mail the document by U.S. Mail to the following non-
filing user:

Lisa Zeiler Joiner, Esquire
George Gasper, Esquire
FULBRIGHT & JAWORSKI, LLP
801 Pennsylvania Avenue, N.W.
Washington, D.C.  20004
Of Counsel for Plaintiff Feld Entertainment, Inc.
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                     /s/                          
J. Bryan Plumlee, Esq.
Virginia State Bar No. 44444
Dorinda S. Parkola, Esq.
Virginia State Bar No. 65808
Counsel for Defendant
HUFF, POOLE & MAHONEY, P.C.
4705 Columbus Street
Virginia Beach, Virginia 23462
Phone: (757) 499-1841
Fax:      (757) 552-6016
bplumlee@hpmlaw.com
dparkola@hpmlaw.com

PHILIP J. HIRSCHKOP
Virginia State Bar No. 04929
HIRSCHKOP & ASSOCIATES, P.C.
908 King Street, Suite 200
Alexandria, Virginia    22314
Phone:   (703) 836-6595
Fax:       (703) 548-3181
hirschkoplaw@aol.com 
Counsel for Defendant
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